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TIT. I. 



Of Obligations and Contracts in general^ and of Contracts 

to be perfected re. 



THE general method proposed to be observed in this institutet 
was, to tveBt^JirsU Of persons; 2dly^ Of things or rights; and, 
3c%, Of actions. The law of persons hath been handled in the 
first book ; and that of heritable rights in the second. Moveable 
rights fall now to be explained, the doctrine of which depends 
chiefly on obligations. 

2. An obligation may be defined in our law, as it was by the 
Roman, a legal tie, by which one is bound to pay or perform 
something to another. The debtor in the obligation is commonly 
called with us the obligant or granter ; and the creditor, the receiver^ 
or grantee. In the English law, the debtor gets the name of the 
obligor ; and the creditor, of the obligee. Every obligation on the 
debtor implies an opposite right in the creditor, who is entitled to 
demand performance ; so that what is an obligation or burden in 
regard of the one, is a right with respect to the other. From the 
above definition, the essential difference may be perceived be- 
tween rights that affect a subject itself, which are called recd^ and 
those which are founded in obligation, or, as they are generally 
styled, personal. A real right, or^u* in re, whether of property, or 
of an inferior kind, as servitude, entitles the person vested with it 
to possess the subject as his own ; or, if it be possessed by another, 
to demand it from the possessor, in consequence of the right which 
he hath in the subject itself: whereas the creditor in a personal 
right or obligation has only 2ljus ad reniy or a right of action against 
the debtor or his representatives, by which they may be compelled 
to fulfil that obligation, but without any right in the subject which 
the debtor is obliged to transfer to him. 

3. It is said in the definition, to pay or perform. The first, to 
pay, relates properly to subjects which the debtor is bound to deli- 
ver tx> the creditor ; and is restricted, in the common use of the 
word, to sums of money. The other alternative, to perform, in-- 
dudes all articles to which a debtor may be obliged, consisting in 
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cither merely 
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Of natural ob- 



Of civil and 
mixed obliga- 
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Obligations are 
either pore^ in 
diem, or condi* 

tUHlld. 



fact; as an obligation to do, or to procure something to be done, 
in favour of the creditor ; ex. gr. an obligation to grant a convey- 
ance, a lease, &c. or to procure one to be granted by another. One 
cannot oblige himself, but by a present act of the will, conferring 
upon another a right to demand performance. A bare resolution, 
therefore, or purpose, to be obliged, infers no obligation ; for a re- 
solution, though it be an act of the v^rill, i$ only with itself, which 
can have no operation in favour of others ; and consequently may 
be altered at the pleasure of the resolver, Stair j Feb. 27. 1673, Jfin- 
caid, (DicT. p. 12143). 

4. The division of obligations, stated by civilians, into merely 
natural, merely civil, and mixed, is also applicable to the law of 
Scotland. Obligations merely natural, are those by which one per- 
son is bound to another, by the law of nature, or equity only ; but 
which positive law does not support by any action that may ren- 
der them effectual. Such obligations arise either, Jirst^ From the 
nature of the act or writing by which the debtor is bound. Thus, 
one who binds himself by writing to pay or perform, is naturally 
bound to fulfil his engagement, thouffh the written obligation should 
be civilly null for want of some legal solemnity. 2rf/i/, Natural obli- 
gations may arise from the condition of the person obliged. Thus, 
parents are brought under a natural obligation to provide their chil- 
dren in reasonable patrimonies^ though they cannot be compelled 
to it by the civil judge: A woman is, on her widowhood, naturally 
bound to fulfil the obligations under which she laid herself ston/e 
matrimonioj though no action lies against her for performance : And, 
in like manner, a minor pubes, who binds himself without the con- 
sent of his curators, though the law declares his obligation void, 
stands naturally bound by it, if no fraud or violence has been used 
against him by the creditor. This kind had, by the Roman law, 
all tlie effects of full obligations, except the right of producing an 
action. Hence a debtor in a full obligation, who was credit c r to 
the Same person in a natural one, might compensate the one debt 
with the other, L. 6. De compens. ; and a debtor in a natural obliga- 
tion, who had discharged it by payment, could not again recover it by 
a condictio indebiti, L. 13. De condict. ind. L. 10. De obL et act. Hence 
also a cautioner might be interposed in natural obligations, who 
would be effectually bound by his cautionary engagement, though 
the principal debtor could not be sued, L. 6. § 2. L. 7. De Jidej. 
The effects given by the usage of Scotland to natural obligations, 
shall be explained under their proper heads. 

5. An obligation merely civil, is t-hat tie of positive law by which 
one is bound without any foundation in equity ; and consequently 
the action which it produces may be rendered ineffectual by a per- 
petual exception in equity. Thus, an action upon an obligation 
extorted vi out metUy being founded only in positive law, may be 
elided by the remedy of an exception or reduction. Mixed ob- 
ligations are those which, at the same time that they are grounded 
in equity, have the support of the civil sanction, which authorises 

. actions for enforcing their performance ; and they get that name, 
becanse they are not founded barely in natural law, but are con- 
firmed by positive. These full or perfect obligations are the only 
proper ones ; for in strict speech he alone is debtor, a quo invito 
aXquid exigi potest 

6. Obligations are either pure, or to a certain day, or condition- 
al. Obligations are called /nere, to which neither day nor condition 
is adjected : And debts of this kind may be exacted immediately, 

JL/. 
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L. 4L § 1. De verb. obi. ; for in an obligation entered into simply, 
without the encumbranceof any future condition, or future day of per- 
formance, the debtor is obliged to immediate performance ; and the 
creditor, who is not limited, may demand it when he pleases. Obli- 
gations in diemj or, as they are sometimes called, ex dicy L. 44. De obi. 
et acL are those in which the performance is deferred to a determin- 
ate day. In this kind, dies staiim ceditj sed non venity d. L. 4:i. ; L. 
213. pr. De verb, signif. ; or, in other words, a debt becomes properly 
due from the very date of the obligation, because it is certain that the 
day will exist ; but its effect or execution is suspended till the day 
be elapsed. A conditional obligation, or an obligation granted un- 
der a condition the existence oi which is uncertain, has no obliga- 
tory force till the condition be purified ; because it is in that event 
only that the party declares his intention to be bound, and conse- 
quently no proper debt arises against him till it actually exist ; so 
that the condition of an uncertain event suspends not only the exe- 
cution of the obligation but the obligation itself. Upon this ground, 
an obligation granted to a wife, the condition of which did not ex- 
ist till after the dissolution of the marriage by her death, was ad- 
judged not to fall under the jus mariti. Fount. Dec. 18. 1694, JFo- 
theringham^ (Dict. p. 5765.), because the husband's right ceased be- 
fore it could be said that a debt became truly due. Such obliga- 
tion is therefore said in the Roman law to create only the hope of 
a debt. Yet the granter is in so far obliged, that he hath no right 
to revoke or withdraw that hope from the creditor which he had 
once given him : And hence diligence is competent to creditors in 
conditional debts, and they transmit their right to their heirs, in 
case they should die before the existence of the condition, § 4, 
Inst, de verb. obi. 

7. An obligation to which a day is adjected that may possibly 
never exist, though in the form of words it be an obligation in diem^ 
is truly conditional, L. 21. pr. Quand. dies leg. ; because all uncer- 
tain events are of the nature of conditions. Thus, if a father should 
grant a bond of provision to his child payable at his age of sixteen 
years, the obligation, because it is uncertain whether the term of 
payment shall ever exist, implies a condition, that the child so pro- 
vided shall live to that term ; and consequently, if the child 
should die before sixteen, the provision falls, Stair^ Feb. 16. 1677, 
Belschesy (Dict. p. 6327) *. Articles which one of the parties to 
an obligation or contract undertakes to perform, though they should 
be conceived' in the style of provisions, are most improperly called 
conditions. A provision, ex. gr. in a lease, that the lessee should in- 
close his grounds within a certain time, though in the form of words 

a 

* This doctrine is confirmed by later decisions, and is held equally applicable to le- 
gacies as to bonds of provision, Feb. I. 1749, Executors of BeUf reported by KameSf 
Rem. Decis. No. 102, and by Falc. ii. 52. Dict. 68S2 ; Fac. Coll. Nov. 19. 17S8, Omey, 
Dict. p. 6340 ; Ibid. New. 15. 1792, Sempillsj Dict. p. 8108. '. In a prior decision, 
where the legacy was in these terms : <* To A. B. I leave L. 500 Sterling, to be paid 
<* when he is sixteen years of age ;'* the legatee having died before arriving at that 
affOi the Court sustained the legacy, holding it to have vested a morte testatoriSf and 
that the age of the legatee was merely to be considered as fixing the term of payment ; 
Ibid. Dec. 9. 1783) Burnetts j Dict. p. 8105. But in later practice, this case has not 
been regarded as a precedent. 
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' See also Grindlay, 1st Jtdy 1814, Fac. Coll. In some cases, from the peculiai 
node of expression, it is a very nice question, whether the day adjected to the legac} 
is to be held as a proper condition, or as inserted moranda tantum solutionis gratia. 
The purpose and intention of the testator in giving the I^aoj afibrds perhaps the sor- 
est nue m decision. See farther on this sulgect, tnfr. t. 8. j 46. and t, 9. $ 9. 
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a condition or provision, is truly one of the obligations he enters 
into by the contract, the non-performance of which is so far from 
suspending the diligence competent to the landlord, that it is itself 
a ground of diligence. The different nature of the conditions that 
may be adjected to obligations^ will be explained below, T. 3. § 85» 

8. An obligation may be effectually constituted in favour of third 
parties, though they should be not only absent, but ignordiit.of the 
granting of it : and even in favour of chSdren yet to be born ; in 
which last case it is in effect conditional, being suspended till the 
birth of the child. Obligations granted 9ub modOf or for certain 
uses or purposes, are not, like conditional ones, suspended until per- 
formance by the creditors in them ; for their obvious meaning is, 
that the cralitors shall first get the right, and afterwards perform 
the granter's will, L. 41. pr. De contr. emp. 

9. It is universally affirmed by the Roman lawyers, that all pro- 
per obligations must be grounded on some anterior cause ; either, 
J^rstj express contract; 2c%, something resembling a contract ; or,. 

in other words, some deed which creates an obligation without ex- 
press covenant ; Sdly^ delinquency ; or, 4:thli/y some fact resembling 
delinquency. But this division of obligations is not adequate to 
the thing divided ; for there are many instances of obligations, even 
proper, which are grounded neither on contract, nor delinquency, 
nor any fact resembling either of them. These are called by Lord 
Stair, obediential or natural obligations^ in opposition to conventionaL 
One of the most noted examples of natural obligations, is that which 
lies upon parents, not from contract or delinquency, but merely 
from the condition in which God has placed them, to maintain their 
children ; of which above, -B. 1. T. 6. § 56. 

10. Under this class may be also reckoned those obligations 
which arise from the natural duty of restitution. In consequence 
of this, whatever comes into our power or possession which belongs 
to another, without an intention in the owner of making a present 
of it, ought to be restored to him : And though the possessor should 
have purchased the subject for a price bonajidey still the owner must 
have it restored to him, in consequence of his property, without the 
burden of repaying that price to the possessor *. As this obliga- 
tion is founded on the power which the possessor hath by his pos- 
session over the property of another, therefore if he shall cease to 
possess, by sale, donation, ^c. the obligation to restore ceaseth al- 
so t- But, ^r^^, if he has given up the possession fraudulently, he 
continues bound ; for is qui dolo malo desiit possidere, pro possessore 
habetur^ L. 25. § 2, 9. De haer. pet; L. 131. De reg. jur. 2dli/, 
Though the possessor should have sold it • bona Jide to another, yet 
if he has received an higher price for it than he purchased it at, he 
must restore the surplus price to the owner towards his indemnifi- 
cation; because, as to that, the possessor, if he did not restore it, 
would turn out a gainer to his neighbour's cost, contrary to the rule 

prescribed 

* This rule is not applicable to the case of money^ or bank-notes which pass for 
money. The property of these is transferred with the possession ; Batikton^ B.l.1.8. 
j S4. ; Feb. 24. 1749, Crawford against Boyal Banky Dicr. p. 875; and Fac. Coll. 
June 21. 1799, Smntotij Dict. p. 10105. ^. 

t Pr. Dalr. June 15. 1704, Scot, Dict. p. 9123 ; Fac. Coll. Nov. 13. 1765, ffalker, 
Dict. p. 12802. 

^ On the same principle it has been found, that the onerous and bona Jide holder of 
a stolen bill, blank indorsed, is entitled to payment from the drawer $ Fac. Coll. Lamb^ 
Urn 4- Co. 2ltt June 1799, Dict. v. Bill op Exchange ; Ibid. Scott. 4r Co. 27tA Feb. 
1812 ; Bayley on Bills, 106. (4M edit.) App. No. 8. As to the ordinary case of sto- 
len goods, vid. sujpr. Jff. 2. t. 1. $ 3. not. K 
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prescribed by L. 206. De reg. jur. From this duty of restitu- 
tion it arisetb, that things given in the special view of a certain e- 
vent, ex. gr. in the contemplation of marriage, must, if the event, in 
the view of which they were given, shall not afterwards exist, be 
restored by the grantee, who may be sued for restitution by person- 
al action, styled in the Roman law, Condictio causa data^ coma rum 
seciUay L. 3. ^2. ^c De concL catis. dot. If it has become impossi-- 
ble that the cause of giving should exist by any accident not imput- 
able to the receiver, no action lies against him, unless he hath put 
off performing it, when it was in his power to perform, before tnat 
accident happened, L. 5. § 4. eod. tit. Thus also, what is given ob 
iurpeni causam must be restored if the turpitude was in the receiver, 
and not in the giver, whether the cause of giving was performed 
or not, L. 1. §2. De cond. ob turp. caus. If, for instance, one ac- 
cused of a crime should give money to another, that that other 
might not bear false witness against nim, he may recover the sum 
so given, by a condictio ob turpem catisam ^ *. , 

11. Another kind of obediential obligations mentioned by Stair, 
is that of recompence, by which a person who is made richer 
through the occasion, or by the act of another, without any pur- 
pose of donation, is bound to indemnify that other, either of his 
whole expence, or at least in so far as he himself is a gainer. As this 
obligation is strongly founded in natural equity, the laws of all ci- 
vilized nations have adopted it, even in the case of pupils, though 
they cannot be bound by any contract It is on this principle, that 
though a house built bona fide upon ground not the builder's own, 
accrues to the proprietor of the ground, and not to the builder ; 

mpr. 

* It is almost unnecessary to add, that obligations granted o& turpem causam are not 
actionable. See Durie^ July 20. 16S2, Weir^ DiCT. p. 9469; Fau CoU. June 26. 1765, 
Hamilton^ Dior. p. 9471 ^. 
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^ Wbere both parties are involved in the turpitude, e. g. in the case of obligations 
panted as the price of prostitution, — though action will not lie to enforce implement, 
^et, on the other hand, where performance of the obligation has already been made, 
neither will action lie for restitution ; A. v. B. 2lsi May 1816, Fac. CoU. A farther 
** distinction is admitted, between bonds given as the price of prostitution, and bonds 
^< granted subsequent to such a connection, as a provision due in honour and justice 
<* to a young woman who has been ruined. On a bond of the former description no 
** action will lie ; on one of the latter description the cliiim is admissible. But the 
*^ favour indulged to bonds of the latter description is withheld, where the grantee is 
** a prostitute, or where she knew the grantcr to be married at the time of their 
" connection ;" 1. BeU Comm. 2S2, The cases referred to in not. * k. p. fall under 
this latter description. In that of Hamilton^ while action was denied on a bond to 
the adulteress, it was, by a sound distinction, though contrary to the judgment in the 
case of fVeir^ sustained on another bond to the innocent issue of the connexion. 

^ Action was refused on a bill granted for smuggled goods ; Fac. Coll. Duncan^ Bth 
Feb. 1776, DicT. v. Pact. Illicit., App. No, I. — Again, on n pactum illicitum connected 
with the grant of an oflBce ; TJwmson^ 1 6/A Feb. 1811, Fac. Coll. Wagers also, as span- 
stones ludicraj are not actionable in Scotland ; Fac. Coll. Bruce^ 26th Jan. 1787, affirm- 
ed on appeal 14M April 1788, Dict. p. 9523. ; Ibid. Wordsworth^ I5th May 1799, Dicr. 
p. 9524.; Ibid, Cumming Gordon^ l6tk,Nov. 1804, Dicr. v. Pact. Illicit., App. No. S. ; 
1. Bell Comm. 2.Sd. 

As to pacta illicita in reference to the discharge of bankrupts, composition con- 
tracts, 8cc. under the bankrupt statute, see 54. Geo. III. c. 137» f 60.; Arroll^ 29th 
May 1810, noticed 2. BeU Comm. 597 ; Mack^ 25th Nora. 1814, Fac. CoU. ; Deuchar^ 
4rc. 1 5th May lSl9f Ibid.^ compared with Junnor^ Sfc. \ 5th Feb. 1822, {S. ^ B.)\ 
RiddeU^ S^c. 20M Nov. 1821, (S. 4r B.) ; 2. BeU Comm. 477, 504, 597, 4r. ^c. 

As to pcKta iUicita in procuring election to an office, &c. see Fac. Coll. Campbell^ 
28/A Nod. 1778, Dict. p. 9530.; Ibid. Dalrymple^ 1st Feb. 1786, Dict. p. 953 1 . ; 
Thomson^ 16M Feb. 1811, Fac. CoU. s Haldafie^ 6th March 1812, Ibidg I. BeU Comm. 
72. . 

And see, generally » on the subject ** of obligations considered as legal or illegal,** 
1. BeU Comm. 282, et seq. 
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mpr. B. 2. TiL L § 15. ; yet, by the civil law, the proprietor claim- 
ing the house, whether he was a gainer or not by the building, was 
liable to restore to the builder the full expence of the materials 
and workmanship bestowed upon it, L. 1. § 12. De ddq. rer. dom. \ 
By* the usage of Scotland, the claim of recompence is, in the case 
of repairing an house by a liferenter or adjudger, restricted to such 
expences as are profitable to the owner, by bringing a higher rent 
to him for the house than it gave formerly, Stair^ Feb. 23. 1665, 
Jack,(I>icT. p. 3213.) ; Ibid. Jan. 24. 1672, Halkety (DicT.p. 13412.)*; 
which is also conformable to the Roman law, L. 48. De rei vind. 
Lord Stair affirms, B. h TiL & § 6., on the authority of L. 38. De 
hared. pet.j that this obligation of recompence obtains, in so far as 
the owner is lucraiusy even in favour of a builder mala Jide upon 
another man's ground : But whether this is, or ought to be held as 
the law of Scotland, may be doubted. One who has only a tem- 
porary right in a 8ubject5 as a church-beneficiary, or a tacksman, 
has no claim of recompence against his successor in the benefice, 
or his landlord, for the expence laid out on the manse, or the lease- 
grounds; for he is presumed to have incurred that expence from 
the sole view of the pleasure, profit or convenience, that it might 
bring to himself while his right subsisted \. The extent of the 
recompence arising from negotiorum ge^ioj the lejs Rhodia dejactuy 
^ will be explained in their proper places. 

12. Obligations arising from delinquency are also obediential. 
And though the consideration of crimes and delicts, in so far as 
they draw after them the resentment of public justice, falls under 
Tit. Crimes^ it may be proper to mention, in this place, some rules 
concerning the obligation under which a delinquent is brought, to 
indemnify the private party, or make up to him the damage he 
sufl^a-ed by the wrong, with respect, ^r«/, to the nature of the de- 
linquency ; 2c%, to the extent of the damage ; and, 3dli/y to those 
who are liable to repair it. 

13. Alierum non Icedere is one of the three general precepts laid 
down by Justinian, which it has been the chief purpose of all civil 
enactments to enforce. In consequence of this rule, every one who 
has the exercise of reason, and so can distinguish between right 

and 

♦ Fac. ColL Feb. 28. 1782, Butherfardj DiCT. p. 13422. See Ibid. June 5. 1795, 
Sclby, Sec. DicT. p. 18488. *. 

t See Stair ^ B. ii. /. ] . $ 40. 

^ Where, in consequence of buildings erected bona Jide on ground not the builder's 
own, great changes and commixtion of property have taken place, so that the subject 
cannot be vindicated in forma specifica without serious injury and devastation, it has 
been decided that the proprietor must accept an equivalent in money ; Fac. Coll. 
Macnair^ 18M May 1802, Dicr. p. 12832. 

' It was found in this case, that a person holding a property in trust, and having a 
right of retention over it for debts owing to him by the proprietor, is not liable to 
tradesmen employed by the proprietor, for the price of meliorations made under such 
employment. The view of the Court is stated to have been, that << asthe pursuers are 
<< not creditores kypoihecariif the defender could only be subjected on the principle, 
*< Nemo debet locupletari alienajactura. But to apply this rule here would be extend* 
« ing its operation too far ; for in this way persons would be brought under it, whose 
<< lucrum (if it can be so called) reached only to recovery of a just debt; a^d a claim 
« of recompence lie against every heritable creditor, whose security was rendered 
*\ broader by meliorations made at desire of the proprietor/' 

Where a subject burdened with a liferent comes, on the bankruptcy and sequestra- 
tion of the original fiar, into the possession of creditors, and is by their trustee sold to 
a third party, who proceeds to build upon it, such third party *< is to be considered as 
« a bona fide possessor, and is entitled to the annual interest of the meliorations made 
•< by him on the said subject, under which burden the pursuer (liferenter) must take the 
" right of liferent ;*' Fac. Coll. Laird^ lOM Feb. 1807, Dicr, voce Lifersmter, App. 
No. 3. 
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and wrong, is naturally obliged to make up the damage befalling Title I. 
his neighbour from a wrong committed by himself, wherefore, 
every fraudulent contrivance, or unwarrantable act, by which an- 
other suffers damage, or runs the hazard of it, subjects the delin- 
quent to reparation. ^. Thus a party resiling after subscribing a mar- 
riage-contract, without giving a good reason for it, was condemned 
to the payment of the expence disbursed by the other party in 
wedding-clothes^ and other preparations for the marriage. Fount. 
Jan. 2. 1685, Grame^ (Dict. p. 8472.) ® ♦. Wrong may arise, not 
only from positive acts of trespass or injury, but from blameable 
omission or neglect of duty. Thus a jailor by whose negligence a 
prisoner for debt is suffered to escape, becomes liable to the cre- 
ditor in the sum due, though the creditor receives no immediate 
damage t)y that omission, and only loses one of the chances which 
he had before of recovering the debt by the squalor careens. '^ Thus 
also a clerk of court who has through carelessness lost the writings 
of a party which were produced in process, must make up to the suf^ 
ferer his damage "• This obligation to repair the loss of another, sup- 
poses some wrong committed by the party obliged ; for no person 
ought to be subjected to the reparation of damage, who has not 
by some culpable act or omission been the occasion of it, L. 151. 
De reg.jur. One draining marshy grounds, will not be obliged to 
repair the damage the proprietor of an inferior tenement may there- 

by 

* Thas also, action lies to a husband for damages against the sedncer of his wife; 
June 17. 1743, Sieedman^ reported by Clerk Home andl)y KUkerran^ Dict. p. 79S7. 
And the action is competent, although the husband have not previously raised an ac- 
tion of divorce against his wife ; Fac. Coll. March 7. 1787, MarweU^ Dict. p. 13919. '• 
The seduction of an unmarried woman founds a similar claim of damages against her 
seducer; Fount. July 15. 1696, Hislop, Dict. p. 13908 ; Dec. 1. 1749, Linings re- 
ported by XJlkerran, Karnes^ and Falconer , Dict. p. 13909 \ Fac. CM. June 16. 1785, 
Buchanan^ Dict. p. 13918. 



'^ For example, damages were awarded for oppressive use of diligence abroad, pend- 
ing an action in this country; Fac. Coll. ISth Dec. 1803, Dict. v. Lis alibi pendens. 
No. 1. ; — for retaining a collier known to be under engagement to another coal-pit, Dick* 
sofif I si Nov. 1816, ( Murraj^s Reports ) ; — ^against one company of merchants for inter- 
cepting and executing orders addressed to another; Dicksons Brothers^ 18M March 
1816, (Ibid.J—&c. &c. 

As to damage for slander and defamation, vid. infr. J3. 4. ^. 4. ^ 8 1 • ; — for wrongous 
imprisonment, tn/r. Ibid. $ 31. ;— for breach of contract, infr. 2). 3. ^ 3. $ 86. ; — for ne- 
gligence, disobedience of orders, &c. in the discharge of duty as an agent, messenger, 
&c. &c infr. Ibid. $ 16. & 37. 

^ As to damage for breach of promise of marriage, vid. supr. B. 1. 1. 6. § 3. in not. 

' So found again, Fac. Coll. Paterson^ lOth Dec. 1803, Dict. p. 13920. On the 
other hand, it has been ** found unanimously, that a party had no claim to damages 
*< for adultery, who continued to cohabit with his wife after he had discovered her 
'< guilt ; the pursuer's wife appearing also to have been a person of a loose character, 
** before the defender got acquainted with her;" Ailken, (ith Feb. 1810, Fac. Coll. 

Vid. infr. B. 4. /. 3. J 1** 

Thus also, the owner of a coal-pit improperly fenced, and situate close by the 
side of a highway, was found liable in damages to the family of a man who had been 
killed by falling into it; Fac. Coll. Black, 9th Feb. 1804, Dict. p. 13905.; affirmed 
on appeal. So also, if the proprietor of a house having a common stair, makes a hole 
or opening in the wall of the stair, and neglects to fence it, he is liable for any iniury 
ivhich may happen ; and the workmen employed about the house, and who are daily 
making use of the opening, are in like manner liable ; but not those who have for 
some time left the premises, having either finished or discontinued their work, al- 
though at first the opening should have been made by themselves, or at their sugges- 
tion ; Smith, Sth March 1810, Fac. Coll. ; as reversed on appeal, 2. Dow, 390. Ma- 
mstratesy also, as guardians of the public police, seem to be liable for injury sustained by 
fidlinginto anfenced holes in the streeU ; Fac. Coll. Innes, 6th Feb. 1798, Dict. p. 13189. 
Partly on the same principle, and partly from an obligation arising ex contractu^ the 
proprietors of stage coaches, &c. are liable for injury sustained through the overturning 
of toe coach by the driver's fault or negligence ; Brown, 26th Feb. 1813, Fac. Coll. 
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Book III. by fiustaif), by having a greater quantity of water thrown upon his 
^^^^^"^^"^^^ grounds, because that b a lawful act of property. And, on the 

same ground, if what has brought on the damage be merely acci- 
dental, the person suffering has no remedy. 
2(H)% With re- 14. As to the second head, Every thin^ by which a man's estate 
spect to the is lessened, is damage or loss. Damage therefore includes costs of 
extent of the ^^Jf^ ^u^j ^]] sums expended by the sufferer towards obtaining re- 
amage. paration ; but it never ought to rise higher than the loss truly sus- 

taitied. Thus, suppose a- bond for L. 1000 to be lost by the ne- 
gligence of a clerk or doer, the creditor in the bond cannot insist 
against him who hath lost it for the whole sum contained in it, if it 
shall appear that the debtor's funds were not fully sufficient for the 
payment of his debts, but must content himself with that sum 
which he could have made effectual in a competition with the 
other creditors had the bond been still extant, June 20. 1710, Ha^ 
miltoTij. (DiCT. p. 3153.) *. Where the party injured can be resto- 
red precisely to his former state, that method ought to be followed, 
both as the most natural, and the completest reparation. Thus, 
where goods are carried off from a person wrongfully, he receives 
full indemnification, by having the goods again put inte his posses- 
sion, and being reimbursed fully of the loss he has sustained by 
being deprived of the use of them* and of his expence in recover- 
ing them. But where, through the extinction or deterioration of 
the subject, that method of reparation cannot be effected, the value 
of the damage in money must be ascertained by the judge; in- 
stances of which daily occur, where a subject is either destroyed or 
made worse, by an accident in any degree imputable to another. 
All are agreed, that the extent of the damage, where the delin- 
quency is not attended with fraud, ought to be estimated by its 
real worth, and not by the pretium affectionis^ or imaginary value 
that the sufferer is pleased to set upon it j agreeably to the rule of 
the lex Aquiliay L. 33. pr. Ad leg. AquiL ; see Fount. Jan. 25. 1687, 
Spencej (Dict. p. 3153). In special cases, however, the judge 
ought to estimate the lojjs of the party higher than the subject de- 
stroyed or damaged would have been worth to any other ; ex. gr. 
where trees near a gentleman's seat are cut down or hurt, which 
served for policy or shelter '^ f* Where a delinquent is subjected by 
statute to a determinate penalty, without any mention of repara- 
tion to be made to the private party, his claim of damage, which 

arises 

♦ See Fac. Coll. Dec. 7. 1780, Gray, Dicr. p. 11754.. '*. 

t See as to the extent of damages allowed to the husband for seduction of his wife, 
KiUcerran and Clerk Homey June 17. 1743, Steedmariy Dict. p. 7S37« (Reported also 
by Elchicsy v. Adultery, No. 1.) 



'* It was here found, contrary to the principle laid down in the text, that Magistrates 
refusing to receive and incarcerate a prisoner for debt, were liable for iheJiM amount, not- 
withstanding the prisoner was notour bankrupt. And the Court have, in repeated in- 
stances since, refused to enter into any investigation, in the view of modifying damage, 
^according to the proof of actual loss ; McMillan, 2d March 1820, Fac. Coll ; Chaito^ 
nth Jan. 1811, Ibid.; Lillie, ISM Dec. 1816, Ibid. ; affirmed on appeal, 1. BUgh, 
S15 ; 1. Bell Coram. 279, & 369; infr. t. 3. § 16. & 87. 

*' Solatium for wounded feelings is allowed in cases of breach of promise of mar- 
riage; supr. B. \.t.6.§ 3. So also where damages are sought for the loss of a fa- 
ther, husband^ &c., through the improper negligence or misconduct of a party,^they 
are not to be estimated merely by the pecuniary advantages which the family derived 
from his exertions in business ; but a solatium will be given, even where " the death 
<^ of the sufferer, instead of being a loss to his family, might be regarded as a benefit, 
<< on account of bis bankruptcy and dissipated habits;" Brown , 26tn Feb. 1813 ; Black , 
9th Feb. 1804; supr.not. ". 
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arises froin the common law, is not, from the silence of the statute, 
construed to be cut off ; for no statute ought by implication to^ be 
interpreted into so glaring injustice, as to deprive the party inju- 
red of the means of redress that was formerly competent to him, 
especially where the enactment appears to have been made in odi-- 
um of the delinquency '*• 

.15. As to the persons liable to repair the damage, it is he who 
does the wrong that must repair it ; and whoever gives a mandate 
or order for doing it, is held, as the doer, L. 169. De reg. jur^^. 
Where two or more persons have been culpable, either as princi- 
pals, or some of them only as accessories, each of them may be 
sued for the whole damage ; because both of them concurred in 
committing the wrong : But as soon as the damage is repaired or 
made up to the party hurt by any one of them, the obligation is ex^ 
tinguished as to the rest ; for an obligation founded solely upon 
damage, cannot possibly continue after the damage ceaseth to exist. 
A presumption of guilt is sometimes fixed by statute, against cer- 
tain societies or bodies of men, without the least circumstance of 
suspicion against any individual, other than what arises from his 
vicinity to the place where the wrong was committed. Thus, where 
trees are cut down, the inhabitants of the next parish, because they 
are presumed capable of discovering the offenders upon proper 
pains, are subjected to the damage, if they do not get them con- 
victed within six months, l"" Geo. I. sess. 2. C. 48* If the delinquent 
should die, an action of damages lies against his heirs or represen- 
tatives ; for though penalties are not transmissible against a delin- 
quent's heirs, yet as the reparation of damages is grounded on an 
obligation merely civil, the heir of the person obliged must be sub- 
jected to it '\ 

16. A contract is the voluntary agreement of two or more per-* 
sons, by which something is to be given or performed upon one part, 
for a valuable consideration, either present or future, on the other 
part. If the consent of parties be implied in the agreement, such 
as are incapable of consent, as idiots, pupils, &c. cannot contract. 
Upon this supposed incapacity, both the Koman law, L. 10. C. Qui 
test. J and the usage of Scotland, Stair ^ July 9. l663, Hamilton^ (Dict. 
p. 6300.), have disabled all from contracting who have been deaf 
and dumb from the birth; But there are instances of such now 
alive, who not only are endued with strong natural parts, but can 
apply thetn to all the affairs of life, and who even act in the cha- 
racter of freeholder, &c in the more public concerns of the king- 
dom or county. Persons, while in a state of absolute drunkenness, 
and consequently deprived of the exercise of reason, cannot oblige 
themselves ; but a lesser degree of drunkenness, which only dark- 
ens reason, has not the effect of annulling the contract ; 5/atr, July 
29. 1672, LordHattoUy (Dict. p. 13384). Those who lie under a 
VOL. II. 7 L legal 
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'^ As to penalties adjected to obligatioBSi by the special contract of parties, vid. infir. 
t. S. § 86. 

'^ A master was in one case found liable for damage done by his servants^ though 
he was at a distance, and they were acting against his express orders; L. Keiths lOtk 
June 1812, Fac. CM. But this decision has since been reprobated; Unwood^ S^c. 
Uth May 1817, Fac. Coll. See also Tkorbum, 24M May 1811, Ibid. 

'^ That penal actions do not transmit was found, Fac. ColL Graham^ 6th March 1798, 
Mor. p. 5599 ; sed contra^ as to actions for civil reparation and damages, Fact CoU. 
Macnat^hton^ 17M Feb. 1809 ; Ibid. Morrison, 25th May Ibbo ; and Mackenxi^s TVni- 
tecs, observed in a note to this last case. See also, injr. JB. 4. /. 1. $ 14. & 70. 
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legal incapacity, ex. gr. hy attainder, if they come under an pbliga- 
don, cannot object their incapacity against the creditor, being ex- 
duded j^erwna/l o^Vctftone, JTamey, 64, (Sena against Earl of Cam- 
watlh Dec 24. 1725, Dict. p. 10449.) ; for as attainder is design- 
ed, not as a benefit, but as a punishment to the person attainted, 
it cannot be pleaded by him as a pretence to be released from his 
just engagements. This consent, which is necessary to every con- 
tract, is excluded, Jirri^ by error in the essentials of it ; for those 
who err cannot be said to agree. This obtains, whether the error 
regardi; the person of the other contracting party, as if one became 
bound to James when he had reason to believe he was contracting 
with John, org. L. 15. Dejurisd. ; or the subject-matter of the con- 
tract, as if one contracting to sell a piece of gold-plate, should de- 
liver to the purchaser one of brass, L. 9. § 2. De contr. empt. But 
if the error lies only in the accidental qualities of the subject, the 
contract is valid, ex. gr. if the gold has a greater mixture of alloy 
than it ought to have had, L. 10. eod. tit. 2dly^ There can be no 
consent, where the words or writings by which it is said to be ex- 
pressed, are drawn from either of tne parties by fraud, against his 
real inclination. Fraud or dole is denned a machination or con- 
trivance to deceive ; and where it appears that the party would not 
have entered into the contract, haa he not been fraudulently led 
into it, or, as it is expressed in the Roman law, uU dolus dedit cau^ 
sam coniractuij he is Justly said not to have contracted, but to be 
deceived. Hence, if he who is guilty of the fraud shall sue for 

Serformance, the other party may be relieved by an exception of 
ole $ or though no suit shaU be brought against him, he himself 
may sue for setting aside the contract ex capite dolt. Consent is 
also excluded by violence, or even by the menace of violence, L. 116. 
De reg. jur. ; for violence, whether used, or barely threatened, 
is a necessity laid on a man to act contrary to his will, L. 1. Quod 
met. oaus. ; so that it is only in apj^earance, in the form of words, 
that a person forced or menaced gives his consent; his will hath 
truly 'DO part in the contract 

1^. Contracts were, by the Roman law, divided into those that 
were perfected by the intervention of things, by words, by writing, 
and by sole consent ; re, verbis^ Uteris^ consensu. It was essential 
to real contracts, that beside the consent of parties, something 
shcMild be actually paid or performed by one of them, in order to 
constitute an obligation against the other. Tlius, to form the con- 
tract of mufuum^ or otpignus^ it was not enough that one agreed to 
give a thing in loan or in pledge ; the subject must have been ac- 
tually lent or impignorated. If there was barely an obli^tion to 
give, it resolved into a nudum pactum ; which, with the Romans, 
was not productive of an action. But, by the law of Scotland, one 
who obliges himself to give in loan, or in pawn, may be compelled 
by an action to perform ; though indeed, before the subject be lent 
or impignorated, it does not form the special contract of mutuum 
or pigHus. ■ T he real contracts of the Roman law are, loan, com- 
modate, depositation and pledge. 

18. Loan, when it is taken in 'its full extent, as it commonly is 
in our language, includes all moveables of whatever kind, the use 
of which may be ffiven by one to another : And when the signifi- 
cation of the word is thus unlimited, it is capable of forming, ac- 
cording to the different natures of the subject given in loan, either 

the 
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the contract of mutuunh or of commodate ; which two have proper- 
ties and effects quite different from one another, and are in them-> 
selves distinct contracts. Where a thing is lent which cannot be 
used without either its extinction or its alienation, the property of it 
must needs be transferred to the borrower, who cannot otherwise 
have a right from the proprietor to make the proper use of it. 
Thus, com, wine, &c cannot be put to use without the destruction 
of the subject From this necessity has arisen the contract of mu-* 
tuum ; by which the borrower becomes the proprietor of the sub- 
ject given in loan. As money or coin cannot be used, unless the 
property be transferred, except perhaps in consignations, money 
therefore is a proper subject of rmduum. And in the loan of mo- 
ney, it is not its intrinsic value that is to be considered, which in- 
deed was our old law, 1467, C 19., &c. but that which is stamped 
on it by public authority. It is not in the borrower's power, who, 
in consequence of the property transferred to him by the contract, 
has lawfully destroyed the subject by using it, to restore that self- 
same subject to the lender : His obligation, therefore, is fully sa* 
tisfied, by restoring to him, as much of the same kind, and of the 
same good quali^, as he borrowed. Hence those things only can 
be the subject of mviuum^ which consists pondere^ numeroj et men^ 
surd; which may be estimated ^enerically by weight, number, and 
measure ; otherwise called fungibles, qtuB Jimctwnem recipiunt. By 
this description, pictures, horses, jewels, are not fungibles ; for as 
their values di£fer in almost every individual, each must be rated 
by itself: But grain and coin are fungibles ; because one guinea, 
or one bushel or boll of sufficient merchantable wheat, precisely 
supplies the place of another. It is true, that some subjects whidh 
are not of their nature fungible, are converted into fungibles, or 
held for such, in the contract of steelbow, explained mpr. B. & 
71 6. § 12. ; which is undoubtedly a species of muhumif the pro* 
perty of the steelbow goods being uiereby transferred to the tenant ; 
and yet those goods consist frequently, not only of corns, and other 
fungibles, but of horses, cows, and most of the implements of tillage. 
But the reason of this specialty is obvious. It would be a most 
unequal bargain for the landlord, if the tenant should have it in his 
power to d^diarge his obligation to him by the redelivery of the 
steelbow horses, carts, ^c. afier they had, by a use of perhaps a 
dozen or twenty years, been rendered quite unfit for service. 

19. The borrower, to whom the {)roperty of the subject is trans-* 
ferred, must aloiie suffer the loss arising either &om its destruction 
or from its deterioration, according to the rule. Res unaqiueque perit 
sua dondno ; which is a rule so evidentlv established in nature, that 
it admits of no illustration. Hence, if the thing lent shall after* 
wards perish, or be damaged, the borrower, who is the dominuSf 
continues bound to restore its value to the lender. Where the 
borrower fails to restore at the time and place agreed on, the esti- 
mation must be made according to the price the subject would 
have given at that time and in diat place ; because it would have 
been worth so much to the lender, had delivery been made in 
the terms of the contract. A debtor, therefore, in a quantity of 
wheat, who has not delivered it j^recisely upon the d^, and at the 
place prefixed, will not get free from his obligation, if the price of 
wheat should afterwards fall, by offering to deliver the precise 
number of bolls borrowed : He must pay also the difference be- 
tween 
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tween the price which wheat gave at that day and place^ and what 
it gives when he offers the delivery* If there be no time and place 
expressed in the contract, the general rule is, that the thing should 
be valued according to the price it bears at the time and place at 
which the demand is made, because it is then and there that the 
borrower ought to have delivered it, L. 22. De reb. cred. ; L. 3. 
De cond. tritic. The contract of imUuum is obligatory only on one 
part ; the lender is subjected to no obligation : The only action 
therefore arising from it, is directed against the borrower, that he 
may restore as much as he borrowed, and of as good quality, to- 
gether with the damage the lender may have suffered by tlie bor- 
rower failing to perform at the time and place agreed on. 

20. Commodate, is a species of loan, gratuitous on the part of the 
lender, by which the borrower is obliged to restore to him the 
same individual subject which was lent, and not barely the equi- 
valent, in the same condition it stood in at the time of the contract 
Nothing can be the subject of this contract, but what may be used, 
without either its destruction or alienation, L. 3. § 6. Comm. : The 
property, therefore, as it need not be transferred to the borrower, 
remains with the former owner ; the use of it is the only right 
competent to the borrower ; who, after tliat use, is bound to re- 
store the tpmm corpus of the loan to tlie lender, $ 2. Inst. Quib. 
mod. re. Hence, if the thing lent in commodate perish, or be- 
come worse, while in the borrower 5 possession, the loss falls on the 
lender in consequence of his property, L. 18. pr. Comm. Yet 
where the blame is chargeable on the borrower, he must make up 
the loss, L. 5. § 4. Comm. 

21. This distinction naturally introduces the question, What de- 
gree of negligence throws the blame upon any party contracting, 
so as to make him liable for tlie damage sustained by the other 
party? This the Romans have settled by the following general rules. 
Where the contract is entered into for the benefit of both parties, 
each contractor is bound to employ a middle sort of diligence, such 
as a man of ordinary discretion uses m his affairs ; the opposite of 
which is called culpa levis^ or simply culpa. Where only one of 
the parties is benefited by it, such party is bpund in that degree 
of diligence by which one of the most consummate prudence con- 
ducts himself; the neglect of which is called culpa levissima; and 
the other party, who is no gainer b^ the contract, is not accounta- 
ble for any proper diligence ; he is liable only de doloy vel lata cvlpa^ 
i. e. for dole, L. 5. ^ % L. IS. pr. Comm. ; or for gross omissions, 
which the law construes to be dole, L. 226. l)e verb. sign. Where 
one bestows less care on the subject of any contract which requires 
an exuberant trust, than he is known to employ in his own con- 
cerns, it is accounted dole, though the diligence he hath actually 
employed be as exact as a man of ordinary prudence would have 
used, L. 32. Depos. These equitable rules have been adopted by 
us, and by most other civilized states ; and agreeably thereto Uie 
borrower in commodate must be exactly careful of the subject lent, 
while in his possession, since he alone has the whole profit arising 
from the contract Cases are figured in the Roman law, where 
that contract may be formed for ue sole advantage of the lender ; 
tn all which the borrower is liable barely de doloy L. 5. § 1 0. Comm. 
€^c .* But most of the cases there stated do not constitute the pro- 
per contract of commodate, which is always gratuitous on the part 
of the lender, § 2. vers. Comntodata^ Inst. Quib. mod. re. 

22. 
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22, The subject in commodate must be lent, either for a deter- 
minate time, or for a special use, which implies a reasonable time 
for putting it to that use : It is not therefore in the lender's power 
to redemand it arbitrarily from the borrower j who is entitled tp 
hold it till the time limited by the contract be elapsed, or the pur- 
pose of the loan be served, L. 17. § 3. Comm. But if he fail to re- 
store it when he ought, or if he shall put it to another use thaH 
4;hat for which it was lent, and if after such delay it shall perish, 
even by mere accident, he is bound to pay the value ; because in 
this at least he was to blame, that he dia not restore the subject at 
the time fixed by the contract, or that he put it to an use to which 
he had no authority to apply it, L. 18. pr. Comm. 
' 23. The lender is bound to pay to the borrower a certain part of 
the expence disbursed by him on the subject while it was in his 
hands. In tliis question Mackenzie, § 9. h. t. distinguishes between 
the considerable and inconsiderable expence ; but it ought to be 
judged of, as it was in the Roman law, not ftom the extent, but 
from the nature of the disbursements. If, for instance, one shall 
lend his horse for a journey, the expence laid out by the borrower 
while he is travelling, for the horse s maintenance, or getting him 
shod, roust not be placed to the lender's account, because that is 
a burden which naturally attends the use of the horse, L. 18. § 2* 
Comm. : But if he shoula be seized with a distemper, the curing of 
which might cost monev to a farrier, that expence, because it is 
casual, must be replaced by the lender to the borrower. The lend- 
er is also liable to the blorrower for the damage arising to him 
from the latent insufficiency of the thing lent, if it was known to 
the lender, L. 18. § 3., or from his taking it back wrongfully from 
the borrower, before that use could be made of it for which it was 
lent, L. 17. § 3. Comm. 

24. The action competent to the lender against the borrower, for 
compelling him to the performance of his part of the contract, is 
called a4:tio direda commodati ; and that which is competent to the 
borrower, actio cofUraria. And it may be here observed, that in all 
contracts the strongest obligation, or that which is essential to the 
contract, produces the direct action ; and the weaker, which is only 
accidental to it, produces the actio contraria : so called because 
it is designed to enforce the counter part of the essential obliga- 
tion. Thus, in the contract of commodate, the restitution of the 
thin^ lent is quite essential, and to this the borrower is bound from 
the banning under certain qualifications : It is therefore produc- 
tive of the direct action. The obligations on the lender are not 
esstotial to the contract, but arise from incidents which might 
never have happened ; so that the contract may subsist without 
them. 

25. The contract of precarium is a gratuitous loan, in which the 
lender either gives the use of the subject in express words, revoca- 
ble at pleasure, L. 1. pr. Deprec. ; or gives it m general terms to 
be used by the borrower, without specifying any determinate time 
or use, L. 2. § 3. L. 4. § 4. eod. tit. In either case, it may be re- 
demanded by the owner when he thinks fit ; for no loan ought to 
be so interpreted as to give the borrower a more extensive or ample 
right of use in the subject than the lender hath expressed. As a 
precarious loan may be recalled at the lender*s pleasure, even at a 
time that may prove hurtful to the borrower, the borrower is liable 
only de dolo et culpa lata^ L. 8. § 3, 6, eod. tit. But after he is in 
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mway that is, if he retain the subject after it is redetnanded, he is 
accountable for the slightest omissions, and even though the sub- 
ject perish by accident^ dL $ 6« As a precarious loan is granted 
from a personal regard to the borrower himself, it ceaseth by his 
death, L. 12. § L cod. tit^ and consequently his heir is obliged to 
account to the lender for the fruits of the subject during his pos- 
session. One might also cpnclade, that it ought to cease on the 
death of the lender, because its continuance depends on his plea^ 
sure, which must end with his life : Yet it has obtained, that till 
the lender's heir redemahd the subject, his consent is presumed 
for continuing the contract, cf. L. 12. § 1. 

26. Depositation is a contract, by which one who has the custody 
of a subject intrusted to him is obliged to restore it to the owner 
when demanded '\ He who intrusts is called the depository and the 
trustee the depositary. This contract is also perfected re ; for it is 
the delivery of the subject deposited which founds the obligation 
upon the depositary to restore. The property of the thing deposi- 
ted remains with the depositor ; and therefore, if the thing be lost, 
it is lost to him. Depositation is a gratuitous contract on the part 
of the depositary. If any consideration is to be given him for liis 
pains in keeping it, the contract resolves into a locatio operarwriy 
Xf. 1. § 8. JDepoi. As the consequence of this, the depositary is 
liable only de lata culpa^ for gross negligence, L. 20. eod. tit. ; but 
after the deposit is demanded by the owner, the depositary is 
bound in the most exact diligence. Nay, if the subject should 

fierish thereafter, though by mere niisfortune, casu fortuitOy he is 
iable for the value, L. 12. § 3. eod. tit.; unless it shall appear that it 
would have also perished, or have had the same chances of perishing, 
though it had been redelivered to the owner when he called for it, 
L. 14. § 1. eod. tit. Where a chest or other repository under lock 
and key is deposited, without delivering to the depositary the key, 
and shewing him the goods contained m it, he is answerable only 
for the repository itself, and not for its contents, of which he coulcl 
not be said to have undertaken the charge, March 18. 1626, £. 
Cassilisj (DrcT.'p. 3452). And though the key should be delivered 
to him, he ought to be liable only for the consequences of gross 
neglect or omission, according to the rule of diligence already ex- 
plained. Where a subject is committed to the keeping of two or 
more depositaries, each of them is liable for the whole, or in soli- 
dumy L.l.§ 43. Bepos. 

27. By this contract, the depositary is bound to restore the sub- 
ject to the depositor cum omni causay with all its fruits and acces- 
sories, which obligation is enforced by the actio directa : But if a 
third party shall claim the property of it, the depositary ought to 
hold it in his custody till the question of right be discussed, L. 31. 
§ 1. eod. tit. The actio contraria of depositation is competent to the 
depositary, that the owner, for whose sole benefit the deposit was 
made, may indemnify him of all the loss he has sustained througli 
occasion of the contract, and reimburse him of the whole expence 
laid out by him on the subject while it was in his custody. The spe- 
cial engagement under which the depositary lies, to redeliver the 
deposite when called for, and the exuberant trust implied in that 
contract, were by the Roman law so interpreted, as to exclude all 
right of retaining the subject towards the payment or security of 
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anj debt that might be due by the depositor to himself, L. IL C. 
Depos. And indeed, where the ground of such debt has no rela- 
tion to the deposite, which was perhaps the only case the Roman 
lawyer had in his eye, the practice of Scotland is agreeable to this 
doctrine, Fount. Feb. 23. 1697, Scot, (Dict. p. 2628.) ; Forbes, July 
16. 1709, Cred. ofSteuart, (Dict. p. 2629). But where the claim 
arises from the depositary's damage, or from the expence disbursed 
by him on the subject, tne depositary who has unaertaken the of- 
fice gratuitously, may retain that subject till he be fully indemnified, 
Stair, Feb. 18. 1662, E. Bedford, (Dict. p. 9135). If, on the de- 
pository's death, his heir, ignorant of the deposite, and believing 
himself true owner of the subject, sell it bonajide, he is account- 
able to the depositor only for the price he received, though that 
should be less than its true value ; and if he has not yet received 
the price, he will be discharged of his obligation, by assigning the 
price to the depositor, L.I. § 47. L. 2. Depos. The Roman lawyer 
applies this doctrine also to the contract of commodate. 

28. There are several special kinds of deposite which deserve 
our particular notice, in so far as they differ in their nature from 
the common contract now explained. By an edict of the Roman 
Praetor, called NauttB, caupones, stabularii, which is with some vari- 
ations adopted into the law of Scotland, an obligation is induced 
by a traveller's entering into an inn, ship, or stable, and there de- 
positing his goods, or putting up his horses, by which the innkeep- 
er, shipmaster, or stabler, is bound to preserve for the owner what- 
ever is entrusted to his care. This obligation is formed by the law 
itself; for the bare act of receiving goods lays them under it with- 
out covenant, L. 1. § 8. Naut., caup. It is limited to what is done 
in the ship, inn, or stable ; for if the goods be stolen or damaged 
after they are carried off from thence, and so no longer under the 
depositary's eye, he is not accountable, L. 7. pr. eod. tit. But till 
then he must use exact diligence, and is answerable, not only for 
his own facts, and those of his servants, d. L. 7. pr., which is an ob- 
ligation implied in the exercise of these employments, but for the 
facts of the other guests and passengers, d Z^. 1. § 8 '^. Nay, it 
would seem that the shipmaster is bound to make up the damage 
arising to the owner of the goods from unskilful stowage, or their be- 
ing loaded upon the ship's deck without his consent. Laws of Wisby, 
art. 23. ; Ordon. de Louis XIV. C. 16. § 11. ; and that the master is 
also accountable for the condition of his ship, and the skill of him- 
self and his crew. If therefore the ship snould be crazy or un- 
skilfully navigated, or if the master should sail up a river with- 
out a pilot, where pilots are ordinarily employed, and if through 
that omission any goods belonging to freighters or passengers 
should be lost or rendered useless, he would be chargeable with 
the consequences. In these cases, a certain degree of blame may 
be imputed to the master ; and the law is express, that if the 
goods perish, even without his fault, he is liable, unless the loss 
has happened damno fataii, by an accident which could be neither 
foreseen nor withstood ; if, ex. gr. they have been lost by storm, or 

carried 

^^ An innkeeper is not liable for money contained in a parcel addressed to his care, 
when the person to whom it is addressed is not a guest in his house ; when no notice 
IS given that the parcel is to be sent ; and when it is not marked as of particular value ; 
JUkikle^ ISth Feb* IS 19, Fac. Coll. But he is liable for such parcel delivered to him» for 
the purpose of being transmitted by a carrier, whose quarters were at his inn ; — where, 
instead of being committed to the carrier, it was lost or amissing for several months, 
and when recovered was found to contain nothing ; JVUliamsorii 2\st June 1810, Fac 
CM. 
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carried off forcibly by pirates or house-breakers, L. 3. § 1. eod. tU^^. 
The engagements thus formed are grounded entirely on positive 
institution ; and strike against jcommon rules, by which deposita- 
ries are bound only for themselves and servants, and are liable in 
no more than a middle degree of diligence : But the security of 
travellers against the frequent thefls committed by that set of men 
and their associates, forced the Romans upon this edict, ad reprimen^ 
dam improbitaiem hoc genus ho^ninumj d. L. 3. § 1. 

29. The extent of the damage may be ascertained against the 
innkeeper, ^c. by the oath in litem of the party sufiermg. Stair ^ 
Dec. 4. 1661, White^ (Dict. p. 9233.) •^ Yet this oath will not be 
admitted, upon his .allegation that money was taken out of his poc* 
Icet or trunk while he continued in the inn, unless it shall appear 
in proo^ that his clothes have been carried away, or that the trunk 
has been unlocked, or otherwise brake open ; see Forbes^ June 5. 
1 707^ Browster^ (Dicx. p^ 9239.). This edict is, by the usage of 
Scotland, extended to vintners in boroughs though they be not 
innkeepers. Fount. Feb. 17. 16S1 ^ Mastet^ of Forbes^ (Dict. p. 9233.) ; 
and to hiouseholders who take in lodgers. Fount. July 5. 1694, Mai/ 
(Dict. p. 9236.) ; and would possibly, from the parity of rea^ 
son, be also applied against carriers *' *. Not only masters of ships 

are 

* The decisions of the Court have extended this edict to carriers and the owners of 
:«tage coaches *^4 but these are not liable foribe safe ^conveyance of money, ^unless the 

parcel 



*' Contrary to die example here given, Mr Bell is of opinion, that '< a loss by 
«< robbery is not to be received as an inevitable accident ;'* and the rule certainly ap- 
pears to be so interpreted in England ; 1. Bell Comm. S7S. That theft is not to be 
so received has never been doubted ; Ibid. 979. Fount. S^c. Master of Forbes^ \lth 
Feb. 1687, Dict. p. 9238, ; Ibid. Gooden^ 19th Jan. froo, Dict. p. 9237. ; Ibid. 
Bremtery 5th June 1707, Dict. p. 9289. ; Dalr. Ckisholm^ lOth Dec. 1714, Dict. 
p. 9241. ; Hare. Ewingt July 1687, Dict. p. 9285. Mr Bell also lavs down that^re is 
not in this question to be regarded as << an inevitable accident ;" out in a late case, 
where action was brought for the value of horses lodged in a stable, it was held that 
an accidental fire, whereby both stables and horses were destroyed, was a damnum fa- 
tahf and within the exception of the edict; MaedoneUj iSth Dec. 1809, Fac. Coll. 
In one class of cases there can be no doubt : By Stat. 26. Geo. III. c, 86. § 2., it is 
enacted, ** That no owner or owners of any ship or vessel shall be subject or liable to 
*« answer for, or make good^ to any one or more person or persons, any loss or da- 
*< mage which may happen to any goods or oierohandise whatsoever, which, from and 
^ after the 1st day of September 1786^ shall be shipped, taken in» or put on board 
*< any such ship or vessel, by reason or means of tmy Jir£ happening to or on board 
'< the said ship or vessel.'' Thi^ statute, however, <* relates only to ships usually oc- 
« ' cupied in sea voyages^ and not to small craft, lighters, and boats concerned in inland 
** navigation i'' I. Bligh^ 578., HmUer 4* Co. I2M Jtdy 1819, in Dm. Proc.^ revers- 
ing a decision of the G>urt of Session, 16/A May ISll^ Fac. Coll. 

Where the accident from which loss arises is in the slightest degree attributable to 
negligence, it affords no defence ; a defender was accordingly subjected, in a recent in- 
stance, where ** a majority of the Court thought there was at least culpa levissima ;" 
Fac. Coll. Hay^ ISth Feb. I8OI5 Dict. v. Havvx^ 8cc App. No. 1. 

'^ Mr Bell speaks of this mode of proof, as ^ a very clumsy and dangerous remedy," 
which ^^ formerly prevailed in Scotland j'* and adds, ^ I should have no doubt that 
<c reasonable evidence would now be required of the nature and value of the thing lost,. 
<< fortified by the oath oi the employer ;" 1. Conm. S79. 880. ; and see Fac. Coll. JVil^ 
liamson^ 2lst June 1810.— The Court have fixed a general rule, on the subject of 
grain, whereby, if the inlake is *< not more than one per ceaUf** the shipmaster is not 
held liable; Stein, 2d Feb. 1811, Fac. Coll. 

** Mr Bell says, << that all sorts of land carriers, holding themselves out as public 
<« carriers, are under it; and that no distinction ought to te made on account of the 
<* vehicle, whether a waggon ; a cart ; or a maiI*coach, pr stage-coach." << Hackney 
<' coachmen, however, seem to be in a diffsrent situation, as neither employed in the 
<< carriage of goods, nor in such Journeys as make the carriage of lucgage necessary ; 
<< and as responsible for goods only by contract when received expresdy and paid for ;" 
1 . Comm. 876. 

As to the limitation of liability, by notices in newspapers, placards, &c., Vid. Ibid. 
380, et seq. 
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are included under it, but their exercitores or employers, whether . Titi-e I. 
they be themselves the owners, or have freighted the ship from the 
owner, /#.!.§ 2. eod. tit. ; not indeed in solidum^ but each for the 
share or interest he hath in the ship, Z. 7. § 5. eod. tit. And by a 
statute T Geo. II. c. 15., owners of ships are no farther bound for 
embezzlement by the master or crew, without their knowledge, 
than to the amount of the value of the ship, and the freight due 

upon 

parcel containing it has been explained to be such at deliverj*; Fac. Coll. Feb. 6. 1787, 
Macausland^ Dict. p. 9246 ; nor for the safety of any article whatever, beyond the 
place to which they had engaged to carry it ; Ibid. Jan. 15, 1791, Denniston^ Djct. 
p. 92*7**. ^ ^ . 

Attempts have been made to establish a similar obligation on the Postmaster- Gene- 
ral, and those employed under him ; but it seems quite a settled point that they are 
not liable for the loss of money or other articles transmitted by post, unless individual 
negligence can be imputed ; Fa€. ColL June 21. 1799, FarrieSy Dict. 10103, contrary 
to an older decision Edgar^ July 28. 1724, Shorty Dict. p. 10091. The same rule 
is completely established in England, Blackstoney J3. 1. c. 8. $ 4. (Note to p. 323, edit. 
Lond. 1800.) 

The Postmaster-General and his deputies have the exclusive right of carrying all 
letters and packets, which shall be sent to and from every part of Ureat Britain, Ire- 
land, the colonies, and places beyond seas, where he shall settle, or cause to be settled, 
posts or running messengers for that purpose. This was first established by the Scots 
statute 1695, c. 20., and, after the union of the two kingdoms, was confirmed by 9. 
Ann. c. 10., which ($ 2.) removed the General Post-Office to London, and allowed the 
following exceptions : Isty Letters concerning goods sent by common carriers, and de- 
livered with the goods free of any charge on account of the letters ; 2dlyy Letters of 
merchants and masters, owners of trading vessels, delivered according to the address 
by the master of such vessels, or those employed by him, without fee or reward ; Sdly^ 
Commissions, or the return thereof, affidavits, writs, process, or proceedings, or re- 
turns thereof, issuing out of any court; — [But it would seem that this will not exempt 
correspondence along with such proceedings ; for by stat. 26. Geo. IL c. 13. } 7., 
every writ, and every proceeding at law, sent inclosed in a letter, or written upon one 
and the same piece of paper with a letter, shall be rated as a several and distinct let- 
ter] 5 4/A/y, Letters sent by a private friend, or by a messenger on purpose, concern- 
ing private affairs ; and, Uhly^ Letters carried to or from any place, to or from the 
next post- road or stage, above six miles from the General Post-Office, or the chief 
offices of Edinburgh and Dublin. 

The act ($ 3.) contains strict prohibitions against the conveying of letters by com- 
mon carriers, owners or drivers of stage coaches, owners, &c. of passage-boats between 
England or Ireland and foreign parU, or the passengers therein, and the owners qr 
watermen in boats upon rivers, (although no hire be received) ; and the penalties are, 
by $ 17^ L. 5 Sterling for every several ofience, besides L. 100 more for every week 
that the offender shall continue to transgress the statute; to be recovered ($ 19.) in 
any of her Majesty's courts of record, and paid, the one moiety to the Sovereign, and 
the other, with full costs of suit, to the informer. It has been found that offences a- 
gainst this act may be competently proved by reference to the oath of the accused ; June 
28. 1787, Procurator-Fiscal of Edinburghshire contra Margaret Murray and others^ 
(not reported.) 

The privilege, allowed to members of Parliament, of sending and receiving their let- 
ters free from postage, which originally depended upon custom, had first the authority 
of statute, by 4. Geo. III. c. 24. It has since been regulated and restricted by 2*. 
Geo. Ill sess. 2. c. 37, and 35. Geo. III. c. 53. See Blackstone^ vol. i. p. 323. *^ 

** So also, Bain, nth May 1821, (S. & B.) 

*^ The rates of postage have been from time to time altered, and the law as to the 
carriage of letters regulate by a variety of statutes. See 6. Geo. L c. 21.; 26. Geo. 
U. c. 13. } 5. Geo. Ul. c. 15. ; 7. Geo. III. c. 50. j '28. Geo. III. c. 9. ; 39. Geo. IIL 
€. 76. ; 41. Geo. IIL (U. K.) c. 7. ; 42. Geo. III. c. 81. ^ 101.; 45. Geo. III. c. 11.; 
46, Geo. III. c. 73. 4" 92. ; 48. Geo. IIL c. 1 16. ; 52. Geo. III. c. 88. ; 55. Geo. III. 
c. 87., S^c. Sgc. 

«* Many attempts were made by Postmasters in country towns, to charge \d. and 
« \d. a letter on delivery, at the houses in the town, above the Parliamentary rates; 
*« under the pretence that they were not obliged to carry the letters out of the office 
«< gratis. But it was repeatedly decided that such a demand is illegal, and that they 
^ are bound to de iver the letters to the inhabitants, within the usual and established 
*< limits of the town, without any addition to the rate of postage ;'' Tomliris Law Die- 
titmanff v. Post-Office, where the following authorities are referred to; 3. JVUls, 443.; 
S. Black. Rep. 906. ; 5. Burr. 2709 ; 2. Bol. Rep. 906.; Cawp. 182. 
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upon that voyage in the course of which the goods were embezzled*\ 
By the present custom of trading nations, no goods brought into a 
ship fall under this edict, unless they have been delivered to the 
master or mate, or have been entered into the ship books, or spe- 
cified in the bills of lading *. 

30. Sequestration is likewise a kind of deposite, by which a sub- 
ject laid claim to by tvvp or more different competitors is deposi- 
ted in the hands of a neutral person, to be delivered to him who 
shall be declared to have the best right to it Sequestration of 
lands hath been already considered. Moveables may be also se- 
questrated, either by the consent of parties, or by the order of a 
judge. The first is styled a voluntary^ the other, a judicial' seques- 
tration. In this, sequestration differs from a common deposite, that 
it is not a gratuitous office, especially if it be undertaken by the 
warrant of a judge, in which case a salary to the sequestree for his 
troulJle is either expressed or implied. Since therefore he reaps a 
benefit by the contract, as well as the claimants upon the subject, 
he cannot, like a common depositary, throw up his office at pleasure ; 
and, for the same reason, he is liable in a middle degree of dili- 
gence t* 

31. Consignation of money is a species of sequestration, by which 
a sum that is claimed by different competitors is consigned or depo- 
sited in the hands of a neutral person, to be delivered up by him to 
that claimant to whom it shall be adjudged by decree. An instance 
of a conventional consignation has been already given, in the case 
of wadsets, where the consignatary is named by the parties. Le- 
gal consignations are most frequently made in suspensions of a 
charge, in which the validity of the debt demanded is called in 
question by the debtor who suspends, and who is sometimes laid 
under the necessity of consigning the sum charged for, till the is- 
sue of the suspension *^ The risk^ or periculum^ of the consigned mo^ 

ney 

♦ Sec Abbot's T?'eatise of the Law relative to Merchant Ships and Seamen, 

\ The sequestrations which occur the most frequently, are those which are awarded 
over the bankrupt estates of persons engaged in trade> manufactures, &c. A separate 
code of laws has been enacted for the management and distribution of such estates by 
several temporary statutes. The first was 12. Geo. III. c. 72. Many improvements were 
made, and particularly the competency of sequestration extended to the real as well as 
the personal esUte, by 23. Geo. III. c. 1 8., continued by 80. Geo. III. c. 5., and great- 
ly amended and enlarged by 33, Geo. III. c. 74. ; which last has been continued by 
subsequent statutes. [The present regulating statute is 5*. Geo. III. c. 137.] It is im- 
possible, in the compass of a note, to enter into any detail of the provisions contained 
in these statutes. They are amply discussed in ♦* Commentaries on the Laws of Scot- 
land^ Of id on ihe Prinaples o/^ Mercantile Jurisprudence in relation to Bankruptcy^*^ &c. 
by OsoRGC Joseph Bell, Esq. advocate. 

*♦ See also 26. Geo. III. c. 86. § 1. ; 53. Geo. III. c. 159. J 1.; by the latter of 
which it is enacted, that owners shall not be liable beyond the value of ship and freight, 
*^ for any loss or damage arising or taking place by reason of any act, neglect, matter, or 
** thing, done, omitted, or occasioned without the fault or privity of such owner or 
<< owners." It has also been enacted, that << no master, owner, or owners of any ship 
«< or vessel, shall be subject or liable to answer for, or make good to any one or more 
<< person, or persons, any loss or damage which may happen to any gold, silver, dia- 
«< monds, watches, jewels, or precious stones, which from and after the passing of this 
«< act shall be shipped, taken in, or put on board any such ship or vessel, by reason or 
<< means of any robbery, embezzlement, or making away with, or secreting thereof, 
<^ unless the owner or shipper thereof shall, at the time of shipping the same, insert in 
«< his bill of lading, or otherwise declare in writing to the master, owner, or owners of 
«< ^ch ship or vessel, the true nature, quality, and value of such gold, silver, diamonds^ 
*< &fc. r- 26. Geo. III. c. 86. § 3. 

See the responsibility of ship-owners under the edict, &c. fully discussed; 1. Bell 

Comm. 469, et seq. 

*^ Vid. infr. B. 4. t. 3. $ 19. ;— Also, as to consignation in multiplepoindings ; Ibid. 
§ S3« 
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ney lies on the consigner in the following cases :' First, If he had Title L 
no good reason to consign ; if, ex. gr. the reverser in a wadset con- 
signs, without being ready to perform his part of the contract ; for 
in such case the wadsetter cannot in equity be compelled to accept 
of the consigned money. 2d/y, If the consignation hath been ir- 
regular ; if, for instance, the order of redemption has not been du- 
ly used, or if part only of the sums due have been consigned. 3£%, 
The consignation is upon the consigner's risk, if he has not chosen 
a propel person for consignatary. All are proper consignataries, 
who are either authorised by law, or named by the parties. If, 
therefore, consignation be made by a supender to the clerk of the 
bills, Stair, Feb. 15. 1673, Mowat, (Dict. p. 10118.J, or by a judi- 
cial purchaser to the magistrates of Edinburgh, in tne terms of act 
1695, C. 6., or by a reverser to the person named in the wadset- 
right, the consigner cannot suffer on account of an improper choice. 
^Vhere no consignatary is named in the contract of wadset, the con- 
signation ought to be made, either to one of entire credit, or whose 
pubUc office seems to authorise him to receive consigned money, 
as the clerk of the bills, or a clerk of session, at least if his credit be 
not suspected. If, on the other hand, the debtor has just ground 
for consigning, and if the consignation has been used regularly^ and 
made to a proper consignatary, the loss arising from the consigna- 
tary 's supervening bankruptcy must fall on the wadsetter, seller, or 
other creditor, who ought to have prevented the consignation by 
accepting the money offered to him, L. 19. C. de timr. ; Stair, July 
28. 1665, Scot, (DicT. p. 10118). The fee due to the consigna- 
tary ought also, in this case, to be charged on the creditor, who, 
by his groundless refusal of the money, hath made the consigna- 
tion necessary. It is the office of a consignatary to keep the sum 
consigned in safe custody till it be called lor : If, therefore, in the 
view of gain to himself, he shall put it out at interest, the debt- 
or's bankruptcy, though at the time of borrowing he had been of 
the most undoubted credit, must be charged to nis account But 
the interest arising from the loan of consigned money can in no case 
be claimed by the consigner ; for money is consigned, not to raise 
any annual profit to the consigner, but merely for custody ; and 
as the consignatary runs the whole risk, he is, on the other part, 
entitled to all the profits, Br. MS. July 20. 1716, Barclay, {Dict. 
p. 555.) '\ 

32. A trust is also of the nature of depositation, by which a pro- Trust, 
prietor transfers to another the property of the subject intrusted, 
not that it should remain with him, but that it may be applied to 
certain uses for the behoof of a third party. As trust-deeds were fre- 
quently granted in the form of absolute rights, without any defea- 
sance or back-bond from the trustee, presumptions, and the testi- 
mony of witnesses, were in special cases admitted against the trus- 
tee, or his heir, in proof of the trust. Stair, Feb. 22. 1665, Vise. Kings- 
ton, (DicT. p. 12749.) ; ibid. Jan. 12. 1666, Exec, of Stevenson, (Dict. 
p. 12750.) ; but singular successors acquiring from the trustee were 

secure. 

*^ The same had previously been decided, Dtirie, S\$t Jan, 162J», Dottglas^ Dict. 
p. 555. See also 2. Ross, S67, where the rule of the text is implicitly adopted ; — likewise 
infr. T. 9. $ 4 1. ad fin., where a similar rule is again laid down in the case of executors. 
But see contra, Wallace, Feb, 1728, Dict. p, 558 5 — which, however, does not seem to 
have been a pure case of consignation. Where consignation is made, m liow frequent- 
ly happensi in a banking-house, a different principle comes in ; and such interef«t would 
seem to be payable by the bank, to the party having ultimate right, a& the bank is in use 
to pay on ordinary deposite accounts. 
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Book III. secure *^. To prevent the many law-suits pursued on this question^ 
^ •" ^ "*- ^ it was enacted by 1696, C 25. that no action for declaring a trust 

should be received, except upon the oath of the trustee, or a declar- 
ration signed by him acknowledging it *^ Since which time, trust* 
deeds have been seldom granted, without either a clause in the 
deed expressing the uses, or a back-bond by the trustee declaring 
them *. 
Pledge. 33. FignuSj or pledge, sometimes denotes the subject pledged, 

and sometimes the contract of impignoration. This contract, when 
opposed to a right of wadset, or of an heritable pledge, is that by 
which a debtor puts into the hands of his creditor a moveable sub- 
ject, in security of the debt, to be redelivered upon payment *^ As 
it is entered into for the benefit both of the giver and receiver, tlie 
one being concerned to get money, and the other to lay out a sum 
upon good security, the creditor who receives the pledge is liable 
in the middle degree of diligence for preserving it j prcestat ctUpam 
kvem. Because the special subject pledged continues the debtor's 
property, therefore if it perishes during the impignoration, it pe- 
rishes to the debtor, according to the rule stated above, § 20. The 
creditor is entitled to an action against the debtor for the recovery 
of the expences which he has disbiu'sed profitably on the subject 
while in his hands, L. 25. Depign. act The pactum legis commisso^ 
ri(B in moveable pledges, has no stronger effects than in wadsets of 
land, as to which see B. 2. 2\ 8. § 14. ; and the same equity of re- 
' demption is indulged to the debtor in both cases. By tiie Koman 
law, a creditor whose debt was secured by a pledge, might, after in- 
timation made to the debtor, sell it, if the power of selling was not 
expressly denied to the creditor ; and even where it was, the cre- 
ditor might sell it for his payment afler three intimations, L. 4. 
cod. tit. ; such prohibition being accounted in some degree destruc- 
tive of the nature and intention of the contract* But, by the us- 
age of Scotland, moveables pledged cannot be sold without the or- 
der of a judge, more than lands hypothecated for a debt. Some 
creditors have attempted to make a pledge effectual for their pay- 
ment, by assigning the debt to a trustee ; who, upon that convey- 
ance, may arrest the pledge in the hand of his cedent, the original 
creditor, and then pursue a forthcoming against him. But in this 
way the original creditor may, by a prior arrestment of the pledge 
used by another creditor, lose his right of impignoration ; which, 
from the nature of all real contracts, cannot subsist but where he 

who 

* It has been foundy that where a trust arises not from any deed or disposition of 
the truster, but from the voluntary interposition of the trustee as negotionan gestor^ 
the statute referred to by the learned autinir does not apply; Kilk, No. 1. voc^ Trust, 
Spreulj July 16. 1741, Dict. p. 16201. But the contrary has since been decided ; Fclc. 
CM. March 2. 1797, Duggan ; affirmed in the House of Lords, Dict. p. 12761. See 
Fac. Coll. Dec. 22. 1790, Ferrier^ Dicr. p. 8772. 

*7 In the case of a jus incorporale^ the Court of Session decided otherwise; Fac. 
CM. Bedfearrij 22d Nov. 1805, Dict. v. Pers. and Real, App. No. 3 : But the judg- 
ment was reversed on appeal, 1st June 1813, 1. Dam^ 50. ; and the rule of law held 
to be that a latent equity cannot prevail against the special right of a purchaser, or 
of an onerous and bona fide assignee. It is di£Perent in a question with ** general 
*< creditors, who are neither purchasers nor special assignees ;'' such creditors taking 
the right of thebankrupt trustee tantum et tale as it sto^ in his person ; Gordon^ 5M 
Feb. 1824, S. 4* D. 675. See also, Elchies on Stair ^ p. 69, et seq. ; 1. Bell Comm. 221. 
etseq. 

^® A letter from the executor of a deceased trustee, accompanied with other circum- 
stances of real evidence, held sufficient to instruct trust / Montgomen/s Executors, 1th 
Feb. ISW^Fac. Coll. 

^' As to the pledging of title-deeds, and of documents of debt, and other jura in^ 
corporalia, vid, 2. b3i Comm. 27. et seq. 
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who is in the right of the debt is also in possession of the pledge. Title I. 
The least exceptionable method for the creditor is, to apply to me ^^-^■"v^^^^ 
judge-ordinary for a warrant to dispose of the pledge by a public • 

sale, to whicli sale the debtor must be made a party. As in a 
pledge of moveables tlie creditor who quits the possession of the 
subject loses the real right he had upon it, so a creditor secured on 
land, by infeftment upon his bond, or other ground of debt, if he 
gives up his old bond, which made part of his real security, and 
accepts of a new, loses the^'t^ pignoris he had upon the land : Nei- 
ther will the ignorarUia juris avail such creditor, though he should 
be a foreigner, and so presumed unacquainted with the laws of this 
country ; for no equity can revive a real right once lost, Fac. 
Coll. i. 16. (Norfolk against York-buildings Company^ June 30. 

1752, DicT. p. 7062). ^The right of retention, which bears a 

near resemblance to pledge, • is to be explained below, T. 4. 
§20,21. 

34. A tacit hypothec is a species of pledge, constituted without Tacit hypothec, 
paction, in which the debtor nimself retains the possession of the 
subject impignorated ; vid. supr. B. 2. 7. 6. § 56. The Romans 
admitted a variety of tacit or legal hypothecs upon moveables, 
most of which we have rejected, because the impignoration of 
moveable goods without their delivery to the creditor, cannot but 
prove a heavy weight on the free currency of trade, it being im- 
practicable to keep a record for moveables, by which purchasers 
may be ascertained of their danger. But upon this very account, 
the encouragement of trade, we have adopted into our law several 
tacit h3rpothecs relating to navigation, that are generally received 
by commercial states. Thus, mariners may not only recover their 
wages by a personal action against the owners of the ship with 
whom they contract, but they have a tacit hypothec, for security of 
these wages, upon the freight which is due by the merchant to the 
owners, Jan. 6. 1708, Sandsj (Dict. p. 6261). Thus also the own- 
ers of a ship are secured in their freight, not only by tiie mer- 
chant's personal obligation, but by an hypothec on the cargo 
which belongs to that merchant, Homej Dec. 1683, Mure^ (Dict. 

S. 6260)***. Creditors who lent their money towards the building or 
tting out a ship, though they had, by the Koman law, no hj/pouiec 
upon the ship, unless it was constituted by paction, were neverthe- 
less preferable upon it to all the creditors except the fisk, L. 26. 34. 
De reb. auct. jvd. By our customs, the repairers of a ship have an 
hypothec upon the ship, in security of the expence of reparation, 
Forbes, Nm. 16. 1711, Watson, (Dict. p. 6262.) ; Fac. CoU. iii. 28. 
(Glasgow Rope-^orkj March 4. 1761, Dict. p. 6268.) ; which is 
introduced ex necessitate, because without it the ship would be fre- 
quently disabled from prosecuting her voyage, as no shipmaster 
can be presumed to have personal credit at every port wnere he 
may be forced to put in : But there is no such necessity for an hy- 
pothec in favour of the builder of a ship, Karnes, 68. (Maxwell, 
VOL. II. 7 o Jan. 

3^' This is more properly a right of lien or retention over the cargo while yet tin- 
delivered. ** Delivery of the goods divests the shipmaster of his lien ; for it snbttsts 
<< only by possessicm ;" 2. Bell Camm. 107. But the lien extends over whatever part 
remains undelivered, for the freight of the whole ; Malcolm^ I5th Noo. 1S14» Fac. CM. / 
2. Bell Comm. 106. Where Uie merchant to whom the S[oods belons has beooma 
bankruptf and delivery is made to the trustee, or other admmistrator of the buLkmpt 
estatCy Uie estate in such case becomes debtor for the freight, and the shipowner has 
preference on his whole daim, over the other creditors; Malcolm, 2ith June 1818, 
and ISth Nao. 1814, Fac. CoU. compared with 1. Bell Comm. 371. 
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Jank 18; 1 ?26, Dict. p. 6266.) * ^'. The expence of repairing houses 
witliin boroughy when it is authorised by a warrant of the dean of 
giiilii, is secured by an hypothec on the house repaired, ne urbs 
mhUs deformetup f : But he who repairs without such warrant, and 
Niliies' on the fiiith of his employer, hath no security on the subject 
itteff. Homey 3* (Lawk, Dec. 3. 1735, Dict. p. 6240.) ; Fac. Coll. 
ri. 86. {Dmaldson, Jan. 13. 1758, Dict. p. 6242.) ^K 

36.' To conclude the doctrine of real contracts, it may be obser- 
ved-, that there is a great variety of them, effectual both by the Ro- 
mian law and ours, which) because they have not been distinguish- 
ed hy special names, are styled innominate. These are by civilians 
rjsduced into four general heads ; do vt des, do ut facias, facto ut des, 
faieio ut factoid In all innominate contracts, something must have 
been actually given or performed»by one of the contractors,, in order 
to foHD the conti^afct if the agreement was barely daba ut des, that 
certain things should be afterwards given or performed, it resolved 
into Br simple conventiony or nudum palatum, which, it has already 
been observed, produced no action by that law. The party who 
gave or performed had an option, either to resile from the con- 
tracts or to sue the other party for performance, by an action, pr^^ 
senpHs verbis^ Sy our law, all contracts, even innominate, are 
equally obligatory aa both parties from the date, so that neithef 
partt can resile, even though the one has, and the otlier has not 
performed his part of the contract. 



TIT. II. 
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WE now proceed, according to the order of the Roman law, 
to explain the nature of contracts perfected by word, whidi 
is the second branch of the division of contracts stated in the pre- 
ening title, § 17. Though, by that law, the greatest part both of 
redl and consensual contracts might be formed verbally, yet neither 
df them fell ilnder the appellation of contracts perfected verbis in 

the 

* Afid it has been solemnly decided, that, r?en as to repairs, the hypothec applies 
oilly t6 sueh as are executed in a foreign port ^' ; those who repair and furnish a snip in 
Scotland, where the owner resides, having no such right ; Fac. Coll. July 29. 1 788, 
HcaHilion, Diet. p. 6269 ^*. The Court of Session gave a similar judgment in several 
other cases at the same time with that of Hamilton. See Abbot, Part 2. c. S. (2. BeU 
Comm. 49. et seq.J 

f See OS to the nature and extent of this right. Foe. Coll. July 19. 1788, Gregory, 
Dm. p. 13186. 

^' ^ There is no hypothec on a ship for home repairs; but a shipwright employed to 
** itaAke or to repair a vessel, has, like any other manufacturer to whom moveables are 
<< delivered, and who is employed to bestow on them his labour, skill, and materials as an 
<* artisan, a lien on a ship, provided he has taken her into his dock, or entirely with- 
** fai his own possession^ and this lien subsists while the ship continues in hisposses- 
<< sion ;** 2. Bell Comm. 104. Repairs performed <* in open harbour, or in a road- 
<< stead, are not secured by lien, the carpenter working on the ship without taking 
*^ possession f Ibid. ; Abbot, 1S4. ; 1. Htdt, 391. See also infr. t. 4. § 21. 

^^ Affirmed on appeal, \5th June 1789. 

^' See on the subject of hypothecs, both tacit and conventional ; 2. BeU Comm. 29. 
stteq. 
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the sense of the Roman law, but constituted different branches of 
the same general division of contracts, and are accordingly explain^- 
ed under different titles. The only contract of the Romans that 
can be properly said to be perfected verbis^ was their verborum.obli^ 
gatioy to tJie forming of which it behoved both parties ta uttee 
certain verba solennia^ or words of style* All other verbal obligar 
tions, in which tbat precise form of words was neglected^ were ac-^t 
counted nuda pacta. As there is nothing in the law of Scotland 
analogous to Use verborum obligation we may, without impropriety, 
apply the appellation of verbd obligations to such as have no spe- 
cial name to distinguish them by. Qf this kind are,^r^, promises^ 
where nothing is to be given or performed but upon one part, and- 
which are therefore always gratuitous ; 2c%, verbal agreements, 
(so called in contradistinction to promises), which require the in- 
tervention of two different persons at least, who come under mo- 
tual obligations to one another ; for these two are in this manner 
distinguished by the Roman law, L. 3. De pollicit.^ where pacta^ or 
verbal agreements are said to be formed by the mutual consent of 
two persons, but promises to be the sole act of the promiser ; and 
they differ chiefly in the different manners of proof which are re- 
quired by the usage of Scotland to support them, explained below, 
B. 4. 7\ 2. § 20. The effect given by our law to verbal obligations 
is, by Stair, B. I. T. 10. § 7., ascribed to an act of sederunt, Nov.- 
27. 1592, which, as he recites it, declares all pactions and promises 
to be effectual : But that act says no more than that all irritant 
clauses in contracts^ infeftments^ bonds and other writings^ shall bejudg^ 
ed of, precisely according to the words and meaning of the said clauses^ 
without the least mention of pactions or promises. The obvioua 
reason why all verbal agreements and promises must be obligatory, 
in every nation where no special exception is made by positive 
institution, is, that by a common rule of law, every agreement in a 
lawful matter, though constituted only verbally, induces a full or 
proper obligation. 

2. From this general rule, That every lawful agreem^it, even 
verbal, is obligatory, the custom of Scotland has excepted all obli* 

Stions relating to heritable rights, which are utterly ineffectual if 
ey are barely verbal : For in the transmission of heritage, which i» 
justly accounted of the greatest importance to society, parties are 
not to be catched by rash expressions, but continue free, tiU they 
have discovered their deliberate and final resolution concerning it 
by writing. This exception therefore takes place in obligations con- 
cerning landr-rights,,)Ers^, where the obligation arisesfrom the cmtract 
of sale, in consideration of a price to be paid ; notwithstanding that 
sale, being a consensual contract, may, when the subject is move- 
able, be perfected without writing. It holds, 2d/y, even where the 
heritable right is only temporary, as in a lease, which, when consti- 
tuted without vnriting, hatn no force but for one year, though the 
parties should have verbally agreed, that it was to last for a num^ 
ber of years, Durie^ July 15. 1637, Skene^ (Pigt. p. 8401.) ; and 
though the tenant should, in consequence of the baigain, have en- 
tered into, and continued in the possession of the farm for two 
years, Dwne, July 16. 1636, KeUh, (Dicx. p. 8400) * '\ Sdly^ Nq 
verbal agreement in relation to heritage is binojing, though it 
should be referred to the oath of the party himself, that he had a- 

greed 

• Fac. CoU. Dec. 15. l77S, Buchanan, Dict. p. S478. 
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3* Vid. mpr. B. 2. t. 6. $ 24. and 30. 
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greed to it ; for so long as writing is not adhibited^ both parties 
are considered to have a right of resiling, as from an unfinished 
bargain *• 4thlt/j Where an agreement concerning heritage is exe- 
cuted in the form of mutual missives, both missives must be pro- 
bative ; otherwise either party may resile, as in the case of an in- 
complete minute or contract ; and of consequence a written offer 
verbally accepted may be resiled from, St. B. 1. T. 10. § 3. ^ 9. ; 
Fac. Coll. iii. 24. (Ftdtm, Feb. 26. 1761, Dict. p. 8446) f. 

S. The right competent to a party to resile from a bargain con* 
ceraing land, before he has bound himself by writing, is called in 
our law locus pcsnitentice; and it obtains, though one of the parties 
had written to the other, that he was not to pass from the bargain ; 
because these words serve merely to express his present intention, 
and at the same time cannot possibly bind him to whom the mis- 
sive is directed. Stair ^ Jan. 28. 1663, Montgomery ^ (Dict. p. 8411). 
If, after a verbal agreement about the purchase of lands, part of 
the price should be paid by the purchaser, the interverUus reiy the 
actual payment of money, creates a valid obligation, and gives a 
beginning to the contract of sale, which leaves no room for resiling. 
Fount. Dec. 23. 1697, Laury, (Dict. p. 8425). And, in general, 
wherever res non est Integra^ the hcus pomitentice is excluded. Stair, 
July 23. 1674, E. iff ngAorw, (Dict. p. 8414.); IMd. Dec. 1. 1674, Gor- 
don^ (DiCT. p. 8415.) ; Fount. Dec. 5. 1699, TTiomsony (Dict. 
p. 8426) X ^** As freedom from obligation is favourable,;therefore, in 
bargains called liberatoria, by which a real right is either passed 
from or restricted, there is no locus poenitenti(B^ though the agreement 
be barely verbal, as in the case of an annualrenter who has agreed 
verballv to restrict an universal infeflment which he had over a 
debtor s whole estate, to a certain part of his lands ; see Stair ^ Feb. 
8. 1666, Ker^ (Dict. p. 8465). And indeed the purpose of those 
agreements is, not to form any new obligation, but either to extin- 
guish an old one, or to bring it within narrower bounds. 

4. Writing is also required in all bargains where it is a special 
condition, or pars contractus^ that they should be reduced into 
writing ; for there, both parties, by the express tenor of the agree- 
ment, reserve a right of resiling until wnting be adhibited. Stair, 
Jan. 12. 1676, Campbell^ (Dict. p. 8470) ||. Testaments, or last 
wiUs, must be, in like manner, committed to writing ; see below^ 
T. 9. § 5. 7. 

5. Contracts perfected Uteris^ or by writing, make the third 
branch of the Roman division. Their obligatio literarum was con- 
stituted by a writing, in which the granter acknowledged that he 

. had 

* It has been foand, after the most mature and deliberate discunion, that the same 
rule must be observed where the agreement has been reduced to writing, if that wri- 
ting be defective in any of the solemnities required by law ; Fac. Coll. May 22. 1790, 
Macfarlane, Dicr. p. 8459. 

f This also is a point completely settled ; Fac. Coll. Jan. 23. 1 794, Barron^ Dict. 
p. 8i6S. 

X The rule by which it is to be judged an res sit integra^ is this: Wherever any 
thing has happened on the faith ofthe agreement, which cannot be recalled, and par- 
ties put in the same situation as before^ then it is understood quod res non est integra, 
and there is no longer locus pcenitentiai Kilk. Falc. Jtdy 5. 1745> Moodie agsanst Moodie^ 
Dict. p. 8489. See judgment of the House of Lords in the case^ July 23. 1 772» 
Onmtess-Dcfwager of Moray ^ Dict. p. 4892 ^^. 

11 Fdc. Coll. June 13. 1766, Wallace^ 8cc. Dict. p. 8475. 

'^ As to the eflfect of m interventus in questions of lease, vid. siupr. B. 2. t.6. § 21: 
A debtor^s delivery from the hands of a messenger found to be a sufficient rei in" 
iervenhis to validate an informal cautionary obligation; Dunsmore CoalCompanyy 1st 
Feb. 1811| Fac. Coll. 
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had received a sum of money, and bound himself to repay it to Titlk 11. 
the creditor : And because those obligations were frequently granted 
spe numerand(B pecunioBy the Ranter might elide the creditor's de* 
mand, by putting in a plea within two years from the date of the 
obligation, that ne truly received no money, called exceptio rum 
numerates pecunue^ unless the creditor brought a positive proof that 
it wa)s paid to the debtor. By the usage of Scotland, all written 
cJbligations, and particularly bonds for sums of money, are founded 
on prior contracts, and so nave a cause antecedent tq and distinct 
from the obligations themselves, and are therefore effectual from 
their dates. By the usual style of bonds, the debtor renounces the 
exception of not numerated money ; which clause hath been first 
introduced, from an apprehension, that without it that exception 
would be admitted in our law, as it was in the Roman ; but it is 
merely a clause of style, which takes nothing from the force or e^ 
feet of the obligation. 

6. All obligations reduced into writing, though grounded on con- 
tracts which are effectual without writing, require, by the law of 
Scotland, certain solemnities to give them legal effects, which it is 
necessary to explain at some length. On this head it may be pre- 
mised, that in every deed, the parties to it, the granter and the gran- 
tee, must not only be mentioned by their names, but designed by pro- 
per additions ; not barely as a solemnity, but because no deed can 
have efiect unless the parties be so described in it as to be distin-* 
guished from all others. And as this ii^ the only purpose of those 
designations or additions, the deed will be supported if they be 
such as sufficiently mark out who the parties are, {si constet de per* 
wna\ in whatever way they may be expressed, Forbes^ Dec. 22. 
1710, Dicksariy (Dict. p. 16918.). Bonds, however, were, by our Blank bonds, 
former practice, frequently executed without filling up the name of 
the creaitor. These got the name of blank bondsy and passed from 
hand to hand, like notes payable to the bearer. They were intro- 
duced under pretence of shunning the trouble and expence of con- 
veyances. They had the effect to cut off from the debtor any 
ground of compensation he might have pleaded ^inst the bearer, 
upon debts due to himself, by him to wnom he first delivered the 
bond, iStotr, Feb. 27. 1668, Henderson^ (Dict. p. 1653.) ; and they 
were looked on with an unfavourable eye, even while tney had the 
countenance of law ; because though the possessor of a blank bond 
should be known, yet as it was in his power to transfer it to another, 
barely by delivering it, his creditors could not, by any diligence, 
secure the sum for uieir payment. All deeds, therefore, in which 
the creditor's name is left blank, are now declared null, as covers to 
fraiid, by 1696, C. 25. But as the nullity in this act strikes only 
against writings which are both subscribed and delivered blank in 
the creditor's name, bonds and other deeds are sustained by our 
practice, though it should appear from ocular inspection, that the 
creditor's name was not inserted by the writer of the deed, if evi- 
dence be not brought that the deed was delivered before filling up 
the blank, June IS. 1 746, 5inc/atr, (Dict. p. 11559.) ; Falc. Jidy 30. 
1746, Ruddimany (Dict. p. 11562.). From this statute are except^ 
ed the notes of trading companies, and the indorsations, of bills ^^ 

7. Anciently, when writing was little used, except either by the 
clergy, or by persons bred to the study of law, or of securities, 
deeds were never subscribed by the granter ; the appending of his 
seal to them was a full proof of his consent, without subscription, 
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Reg. Maj. L. 3. C. 8. ; and even without witnesses to the sealing. 
For though we learn both from Reg. Maj. L. 2. C 38. § 1. ; from 
Craig, Lib. 2. Dieg. 2. § 17. ; and from several of the most ancient 
writings yet extant, that witnesses were generally called to the seal- 
ing in our earliest times ; that solemnity was not judged essential 
by the Court of Session, Durie^ March IL 1630, T. of Edinburgh, 
(jDict. p. 14500.). To prevent the frauds frequently practised by 
the counterfeiting of seds, and by the appending of one's seal after 
his death to false deeds, it was enacted, "^y 1540, C. 117., That no 
&ith should be given to any writing under a seal, without the sub- 
scription of him who owned it, and witnesses, and if the granter could 
not write, a notary was to subscribe for him. But still the sealing 
of deeds continued necessary : It was expressly required as a solem- 
nity by 1579, C. 80., and was only dispensed with in the case of deeds 
which contained a clause of registration, by Aug. 1584, C. 4. Yet 
soon after the last-quoted act, it fell quite into disuse. As the sta- 
tute 1540 prescribed no plain rules about inserting the names and 
designations of the witnesses in the deed, or about their subscribing 
as witnesses, the subsequent practice was far from uniform. In a 
few instances, the witnesses subjoined their subscriptions to the 
deed, without having their names inserted in the body of it; and 
more frequently their names were inserted without their subscri- 
bing. But this last practice affording no degree of evidence, that 
the witnesses inserted were truly present at me granter's sul^crip- 
tion, since it was in the power of the writer, even where the deed 
was truly signed, rarwtis testibus, to name any persons whom he 
pleased as witnesses, this inaccuracy was rectinea by two posterior 
statutes J by 1579, C. 80., more imperfectly j and afterwards fully, 
by 1681, C. 5. ; vid. infr. § 11. Sff 13. 

8. Mackenzie, § 4. h. t affirms, that where the granter is in use 
to sign by two initial letters, u e. by the first letters of his name 
audi surname, such subscription ought to be sustained. But it is 
seldom admitted as a ground sufficient by itself for supporting a 
subscription by initials, that the granter usually signed in tnat way ; 
a proof by the instrumentary witnesses is also required, that the 
granter did de facto sign the deed under challenge, Stair, June 21. 
1681, Couts, (DiCT. p. 6842.) j at least a proof of this is Judged ne- 
cessary, if the deed be questioned during the life of the mstrumen* 
tary witnesses j Hare. S9\. {Galloway, Nov. 1683, Dict. p. 16805.) ; 
July 1729, Thmmon, (Dict. p. 16810.) ^\ And, setting aside au- 
thority, the admitting of initials in place of a full subscription, in 
any case, seems to be contrary to both the words and the spirit of 
the statute ; the words, for one cannot be said to write who is only 
taught to scrawl a couple of letters ; and the spirit of it, for that 
doctrine would open a wide door to fraud, as the signing by initials 
is much easier counterfeited than a full proper subscription. These 
reasons strike with still greater force against a subscription by a 
cross or mark, which bears not the least resemblance to any letter 
in the subscriber's name ^®. 

9. As a farther guard against falsehood, it was provided by 1 579, 
C. 80., That all deeds importing heritable titles, or other obliga- 
tions of great importance, should be subscribed or sealed by the 

granter, 

37 ^ subscription by initials, with the attestation of one notary, that the party couki 
not write otherwise, and the production of another writing by the same party sub- 
scribed in a similar way, was found good ; Weirs, 22d June 181S, Fac. Coll. 

3^ As to the subscription of bills, by initials, or marks, vid. infr. § 26. h. t in not. 
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granter, if he could subscribe ^^-j or otherwise by two notaries, before Title II. 
four witnesses, denominated by their dwelling-houses, or by some ^" "^ 

other distinguishing characters* The two notaries must sign for 
the granter unico contextuy at the same time and place ; for as they 
subscribe at the desire and in the name of a single person, the. two 
subscriptions are accounted in law one individud act, Durie^ March 
20. 1633, Cow^ (DicT. p. 16833.) *^ And as a consequence of this, 
all the four witnesses must attest the subscriptions of both nota- 
ries, Forie^, Dec. 24. 1709, Anderson^ (Dict. p. 16840.) ; Ibid. Dec. 
27. 1711, While J (DicT. p. 16841.\ The attestation or doquet of the 
notaries must express the special fact, that the granter authorised 
them to sign ; nor can this omission be supplied by mentioning it 
in the body of the deed, Fak. June 18. 1745, Burrely (Dict. 
p. 1684&)^'» 

10. 

* It is farther necessary, in the case of deeds executed by blind persons ^^ that thej 
be read over to the granters at the time, and in presence ot the notaries and witnesses ; 
Fac. CoU. July 9. 1792, Ross^ Dict« p, 16853; though it is not necessary, de solennitaU^ 
that the notorial doqaet bear attestation of this fact ; Ibid. Dec. 2. 179iy Yorkstowi^ &c. 
DicT. p. 16856 **. . 

^^ A Hind man, able to subscribe his name de factor is not in law excluded from do- 
ing so ; nor is it either necessary or proper, << according to the true intent and mean- 
^ mg of the statute/' that he should have recourse to notaries. Vid. infr. not. ^^. 

40 i< i( ^3g objected against a writ attested by notaries, that the notaries had not 
<( subscribed their attestations. Answered^ The names of the notaries are at length 
<* in the attestations, in their own handwriting, which is sufiBcient — The Lords re- 
<< pelled the objection;" 2. Fol. Dict. 536. CuUen^ Dec. 1731, Dict. p. 16842. 

^' Where two parties execute a deed, and one subscribes it himself, and notaries 
subscribe for the other, if it is done unico JcontextUf there is no occasion lor separate 
witnesses ; << the witnesses having signed at the side, and not above the notary's do- 
«• quet 5** Hardie^ 6tA Dec. 1810, Fac. ColL 

^* The hiw as to the execution of 'deeds by blind persons has of late received the 
most solemn consideration, both here and in the House of Lords, in an impoitant 

Question as to the validity of certain deeds executed by the late James, JBarl of 
'ife. The pleadings, both in our couru and in that of the last resort, with the very va- 
luable and lummous opinions delivered by the Judges, are highiv deserving of study. 
And as peculiar pains wer^ bestowed in framing the judgment of the House of Lordsy 
i^ersing that of the Court below, fE. Fife^ 30th Nov. 1819, Fac. CoU.J, with the 
view of finally settling the different points which had been raised, and on some of 
which much variance of opinion had existed, it may not be improper to give here the 
more important part of iu fiudinffs:— (17M July 1823.) << The Lords Spiritual and 
<< Temporal in Parliament assembled. Find, That under the circumstances of this 
<< case^ notwithstanding the defect in sight of the Ebt\ of Fife, proved upon the issues 
** formerly tried in this cause, the signature of the instruments in question by notaries 
<< xvas not required by the statute of 1579, and that the signature qfthe Earl of Fife was 
<< the proper signature to give effect to those instruments, according to the true intent 
<' and meaninff of the statute : That the signature of the Earl of Fife appearing on 
** the face of we said instruments, and the instruments being apparently attested by 
<< two witnesses, the instruments apparently so signed and attested are in law probative 
<* degds i and that to impeach such instruments as probative deeds of the Earl of Fife^ 
^ the pursuer (i. c. the party challenging the deeds) was bound to prove, that the witnesses, 
<* or one of them, did not see the Earl of Fife subscribe the said instruments respeo* 
M tively, or hear him acknowledge his subscription thereto : That to impeach the 
<< said instruments respectively, though in law probative instruments, as the deeds of 
« the Earl of Fife, on the ground that the Earl of Fife did not know the contenU of 
« such instruments respectively, when he subscribed the same respectively, and that 
*< Uierefbre the same were not respectively the deeds of the Earl of Fife, the pursuer was 
** bound to prove that the Earl did not know the contents of such instruments respec- 
*< tively, when ha subscribed the same respectivelv : Tcat it is not a solemnity require 
^ edby law that the said instruments respectively should have been read over to the Earl 
^ of Fife, at the times of the execution thereof respectively, or at any other time or 
** times ; and that if such instruments respectively were duly executed and attested by 
^ the Earl, and in law probative instruments, the knowledge qfthe Earl tfthe contents 
^* thereof respectivehf must be presumed^ until the contrary shoidd be shawr^ : But that 
<* proof that the said instruments resjpectively were not read over to the Earl of Fife 
** at the time of the execution thereof, is evidence to be received that he did not know 
^ the contents of such instruments respectively, but that such evidence h not conclusive 
M evidence that he did not know the contents of such instruments resp.ectively, in as 
•* much as bis knowledge of the contents of such instruments may be proved by other 
<* evidenoe^ firom^ which such knowledge may be inferred,'' &c &c. 
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10. By obligations of great importance in this act^ are under- 
stood obligations granted for a sum or • subject exceeding in value 
L. 100 Scots; for so the expression hath been uniformly explained 
by decisions. A deed which, without laying any new obligation 
upon the ranter, is executed merely in corroboration or satisfac- 
tion of a former^ is not deemed a writing of importance, though 
the first obligation should have exceeded that sum, Gosf. Bee. 13. 
1671, Jacky (DicT. p. 12975.). The importance of the deed must 
be determined, witn respect to the debtor in it who comes under 
the obligation. A deed, therefore, by which the grantor is obliged 
to pay a sum exceeding L. 100 to several of his creditors, falls un- 
der the act, though not any one of those creditors should be enti- 
tled to so high a sum, DirL 135. (Anderson^ Jan. 16. 1668, Dicr. 
p. 16836.] ; ror it is but one obligation in regard of the debtor. 
In an obligation which is in its nature divisible, ^^•g^* & bond for 
a sum of money, the subscription of one notary is suincient, though 
the sum ^should be above X*. 100, if the creditor shall restrict 
his claim to the L. 100, Durie, Dec. 19. 1629, Elliot, (Djct- 
p. 684L). But an indivisible obligation, ex. gr. for the performance 
of a fact, which may be the ground of a claim exceeding L. 1 00, is 
incapable of such a restriction. Yet the damage arising to tbe 
party from the non-performance is, in this case, divisible; aiui 
therefore the party who has not fulfilled his obligation may be 
condemned in damages, to the extent of L. 100, Fac. Coll. ii. 113. 
{Ferguson, June 30. 1758, Dict. p, 16848.)! Thoueh by the act for- 
merly cited, 1540, witnesses were to attest every aeea without ex- 
ception ; yet, since this last act 1 579, they have been seldom called 
to obligations for less than L.100. 

11. Though the words of the act 1579, in so far as relates to the 
designation of the witnesses, seem, if strictly taken, to be limited 
to the case where the party cannot write, it can hardlv be doubted, 
but that the law intended it should reach to all deeds even wh^re 
the granter signed by himself. The words are capable of that con- 
struction ; and if they were to be expounded otherwise, the enact- 
ment, as to the first branch of the statute, would have been but an 
unnecessary, and indeed an imperfect repetition of what had been 
before enacted by the act 1540. According to this plain intend- 
ment of the statute, the witnesses were, bv the common practice 
subsequent to it, specially designed even m deeds subscribed by 
the granter himself; and where they were not so designed, or 
perhaps not so much as named, the omission was accounted a suf- 
ficient objection against the validity of the deed : But because the 
words of the act were not clear with respect to that nullity, the 
grantee was, by the indulgence of the court, allowed to point out 
by a special note, or, as it is called in law, a condescendence, express- 
ing who the witnesses were; which condescendence was to be 
supported by the testimony of the witnesses themselves, if they 
were still alive ; or, if thev were dead, and had subscribed as wit- 
nesses, by comparing their handwriting in other deeds with their 
subscription as it appeared iq the deed under challenge. Stair, July 
15. 1664, ColvUl, (DiCT. p. 16882.) ; Ibid. Feb. 3. 1665, Falconer, 
(Dict. p. 16883.) ; Forbes, July 21. 3711, Ogihy, (DrcT. p. 16896.) ; 
Falc. i. 156. (iJoi^/cw, 1747, Dict. p. 17035.); Fac Coll. I 84. 
{Urquhart, July 28. 1753, Dicx. p. 9919.\ And this practice of 
admitting a condescendence contmued till the act 1681, C. 5., to 
be immediately explamed. 

12. 
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12. By 1593, C. 175., all original charters, contracts, and others 
whatever, which do not mention the name, dwelling-place, and 
other denomination of the writer, are declared null : But notwith- 
standing the copulative and in the statute, a deed is accounted va- 
lid, if the writer be designed by his dwelling-place, though he be 
not also distinguished by a more special designation from others 
of that name residing in the same borough or parish, Forbesj Feb. 
15. 1706, Duncan^ (Dict. p. 16914.), unless he who objects to the 
deed shall bring positive evidence that it was written by another. 
Though the words of this act comprehend, in their literal signifi- 
cation, all original writings without exception; yet it hath not 
been for above a century past extended to those more inconsider* 
able deeds which have not, by our practice, required witnesses. 
And even in obligations of importance, that part of the act, enjoin- 
ing the writer's name and designation to be inserted in the body 
of the deed before inserting the instrumentary witnesses, seems to 
have lost its authority; for by a decision, JDalr. 158. {Dronnan^ 
July 26. 1716, Dicx. p. 16869.), it was adjudged sufficient for sup* 
porting a testament, that the writer, who was also an instrumen- 
tary witness, adjected to his subscription these words, witness and 
writer hereof ^\ 

13. To assist the memory of witnesses, who when they did not 
subscribe the deed, were apt, through forgetfulness, after some dis- 
tance* of time, to disown their having been witnesses, it was enact- 
ed by 168 1 , C. 5., that no witness, though inserted in the deed> 
should be received as evidence, if he did not qIso subscribe as wit- 
ness. And whereas, by our former custom, tHe neglecting to de- 
sign the witnesses might be supplied by an afler-condescendence, 
pointing out their designations, that act declares all writings to be 
subscribed for the future, in which the writer and witnesses ar^ not 
designed, null, and that this defect may not be supplied by any 
condescendence***. The words in the act, requiring the designations 
of the writer and witnesses to all deeds without exception, must, 

by 

* As to the consequence of inaccuracy in the names and designations of witnesses, 
see Fqc. CoU. Nov. 17. 1787, Archibaldsy DiCT. p. 16907 ; Ibid. Nov. 28. 1787, Daw- 
glaSf Heron and Company^ DiCT. p. 16908 ^^. 

As to the examination of the instrumentary witnesses, see Fac. CoU. July 19. 1793, 
Franky Dict. p. 16822 ; see also Ibid. March S. 1795, Franks Dict. p. 16824. Vid. 
infr. not. ^^. 

^' The G>art reduced a disposition, which was entirely silent as to who was the 
writer, though there was ground for presuming who he was from the terms of the 
testing clause; Lockhari, 16M Feb. 1815, Fac. CoU. 

^ It seems to be no objection, that the subscribing witnesses are not specially said 
to be witnesses in the body of the testing clause, provided their designations be other- 
wise complete, and that they adject the word *^ witness" to their respective subscriptions ; 
C. Home^ Doig, 9tk Jan. 1741, Dict. p. 16900 ; JVemysSt Bih June 1821, {S. 4r B.) 

^^ Compare these cases, in which the mistake was held fatal to the deeds, with Stew- 
-art^ ^c. fid March 1815, Fac. Coll.^ where the objection founded on it was over- 
mled, apparently on the plea, that <* to found such an objection, the discrepancy 
<* must be such as to mislead, which is surely not the case here, where there is nothing 
*< but a difference in the mode of spelling the same name;" — the witnesses had been 
named •* Moor," and " Garvock," whereas their subscriptions were " Moir" and 
<' Garrock." It may be doubted, whether the Court did not go too far in repelling 
this objection-; and the decision was not unanimous. An authority which seems at- 
tended with still greater difficulty b, Fac. Coll. Bank of Scotland^ nth Feb. 1790, Djcr. 
p. 16909. It was here found, that an error in the testing clause, which had named 
one of. the witnesses ^< Gibson" in place of *< Dickson," might ex interoaUo^ and after 
the taking of a notorial copy, and the bankruptcy of one of the principal parties, be 
corrected. It is Said ^^ the Lords were unanimously of opinion, that the objection was 
<« ill founded i^ but it is doubted extremely how far the precedent would be now fol- 
VOL. XI. 7 Q \ovfOi\. 
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by the just rules of interpretation, be limited to writings of im- 
portance to which these solemnities had been in use to be adhibit- 
ed, in consequence of the acts 1579 and 1593, and so make no al- 
teration in our law with regard to the deeds of lesser moment ; 
which, by the practice prior to the 1681, required neither writer 
nor witnesses ^^ The same statute enacts, that no person shall sign 
as witness to the subscription of any party, unless he knew him 
when he subscribed, and either saw him sign, or heard him give 
warrant to the notary to sign for him ; or at least, unless he heard 
him own the subscription to be his ; and the transgressor of this 
enactment is declarea punishable, as accessory to forgery ♦ ^^ 

14. Where any security was to be executed, consisting of seve- 
ral sheets of paper, the sheets were, by the former custom, pasted 
together by the ends, and the granter signed upon all the jomings. 
But this custom of signing at the joinings was not so universal as 
to acquire the strength of proper law ; for it never affected cau- 
tioners, StaiPj Jan. 14. 1674, Ogthncj (Dict. p. 16804.) ; it was 
sometimes neglected even by the principal debtor, or other granter j 
and it had received no confirmation from statute. Our supreme 
court, therefore, thought themselves at liberty to repel the objec- 
tion. That the granter had not signed at the joinings, as well as at 
the end of the deed, where the special circumstances of the deed 
left no room to suspect fraud ; where, ex. gi\ all the obligations 
upon the granter's part were contained in the last sheet, Forbes^ 
Nov. 23. 1708, Siincr (Dicx. p. 16713.). For obviating the incon- 
venience of rolling down a number of^sheets in a deed, before one 
could come at the particular clause upon which he was to ground 
his plea, all contracts, decrees, dispositions, and other securities, 
are allowed, by 1696, C. 15-, to be written book-wise, provided 
each page be marked by its number, Hrstj Second^ &c. and signed 
by the party, and it be mentioned at the end of the last page how 

many 

• See/Vir. Coll. iii. No .13. Young against Ritchie^ Feb. 2. 1761, DicT. p. 17047;*7. 

lowed. Wh«re the deed has been put on record, or made the ground of judicial claim, 
it is clear that no correction can afterwards be made ; Brawny llth March 1809, Fac. 
CoU. 

*• As to privil^ed writings^ vid. infr. h, t. § 22. et seq. As to decrees arbitral, and 
other proceedings in submissions, vid. B. 4. /. 2. § 29. in not. As to seisins ^ropriVs 
mani/His, vid. supr. B. 2. /. S. § 38. not. ^'. 

^^ It has been laid down, that^» The act 1681 does not require, in point of solem- 
«* nitv, that the instrumentary witnesses should subscribe in presence of the granter, 
«< or that they should not lose sight of the deed in the interval betwixt his and their 
•< own subscription ; nor has it l^n so understood in practice. The presumption of 
«* law is, that witnesses will not subscribe a deed unless they are satisfied of its iden- 
^ tity ; and although there never ought to iie any considerable interval, yet when such 
** a case occurs, it must be judged of on its whole circumstances ;*' Fac. Coll. Franks 
Sd March 1795, DiCT. p. 16824, Where the party does not subscribe till after the 
subscription of the instrumentary witnesses, and not in their presence, the deed is not 
valid; Youngs not.* h.p. The instrumentary witnesses may be examined as to the 
fact of their having seen tlie granter subscribe, or heard him acknowledge his sub- 
scription; Jbid.; Foe. Coa. Fiank, 9th July 1793, Dict. p. 16822.; and Srf March 
1795, «fpr. ; Fac. CoU. Snoany, nth Dec. 1807, Dict. v. Writ, App. No. 7. Where, 
however, a deed is regularly executed exfacie^ it will be sustained, notwithstanding one 
of the instrumentary witnesses, when examined ex intervalto^ depones that he did not 
see the granter subscribe, nor hear him acknowledge bis subscription ; Fac. Coll. 
Sibbald, ISM Jan. 1776, Dict. p. 16906} Frank, Sd March 1795, supr. Nay, even 
where both witnesses concur to this effect, it would still appear not to be conclusive 
airainst the deed, it being competent to redargue their parole testimony, and to support 
the presumption of law founded on their subscriptions, by qther evidence ; Swany, 
supr. ; Richardson, 28/A Feb. 18] 1, Fac. Coll. ; Condie, 26th June 1823, (S. Sf D.) 

« h is not necessary that a deed be subscribed by the witneRses at one and the 
«* same lime;" Robertson, \st Dec. 182S, fS, ^ D.J 
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many pages the deed consists of; which last page is the only one 
which it necessarily behoves the witnesses to subscribe *. 

15. After having explained the solemnities required in deeds sub- 
scribed by private parties, or by notaries for them, those that are 
essential to instruments or attestations signed by the public officers 
of the law, as notaries or messengers, may be considered. Instru- 
ments of seisin, though of the most extensive land-estates, are, by 
Aug. 1584, C. 4., declared valid, if signed by one notary, with a rea- 
sonable number of witnesses, though the act 1 579 had required 
two notaries to all obligations of importance ; which specialty arises 
from this, that the superior, prior to his giving seisin, had virtually 
bound himself to it, by signing the charter or precept ; so that 
the subsequent seisin is no more than the accomplishment or ful- 
filling of a former obligation. The words of the act 1584, with a 
reasonable number of witnesses^ are, in practice, understood of two, 
which is deemed a sufficient number for every deed that can be 
executed by one notary. Stair ^ July 15. 1680, Bish. of Aberdeen^ 
(DicT. p. soil.). This enactment of the statute 1584, relating to 
seisins, has been, from the parity of reason, extended by custom 
to instruments of resignation. That clause of the before-cited act 
1681, C. 5.9 which requires witnesses to subscribe their attestations, 
and dieir names and designations to be inserted in the body of the 
deed, expressly comprehends instruments of seisin, of resignation 
ad remanentiam^ of intimation of assignations, translations, and re- 
trocessions. 

16. AH seisins were, by the old custom, extended on a single 
sheet of parchment ; and when, from the long description of the 
lands contained in the seisin, or the variety of other matter, a sheet 
larger than the common size was necessary, it became hard either 
for the writer or reader to manage it. By 1686, C. 17., therefore, 
seisins were allowed to be written book-wise, provided that the 
notary and witnesses signed each leaf ^% and that the notary mention- 
ed in his attestation the number of leaves, of which the seisin con- 
sisted ; the last of which provisos, requiring the attestation of the 
notary to the number of leaves, appears to have been seldom or 
never complied with ; Fac Coll. \. 2. (Clark against Waddel^ Feb. 7. 
1752, DicT. p. 14333., and App. 1. voce Sasine, Nd. 1.); but is now 
made necessary by act of sederunt, Jon. 17. 1756^^ The act 1686 
has not the least relation to a posterior one already explained, 
1696, C. 15., which authorises contracts, &c. to be written book- 
wise. 

* This is not extended in practice to the case of deed:) writien on one sheet oF pa- 
per-, Kilk.Yio. 7. voce WniT, Hobertsonj Jan. 7. 1742, Dict. p. 16955. ; Fac. Coll. 
Feb. 14. 1778, Macdofiald, Dict. p. 16956 ^^. 
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^' In these cases it was found not to be necessary de sdennitate^ that deeds written 
" on one sheet only** -should make mention in the end ** how many pages were therein 
«< contoined.'' So also the objection to a deed, *< that it did not mention the num- 
^ bet of pages,** was repelled ; *< because it bore, that it was written on three sheets of 
•< paper, and that thfs eleven first sides were signed by the granters, and the last by 
<| the granter and witnesses;" Fac. CoU. Henderson^ 51st Jan. 1797, Dict. p. 15444, 
and 17059. On similar grounds, it has been held that the last page of a deed contain- 
ed on one sheet, being duly subscribed, it is not indispensable that the preceding pages 
besub^ribed; Kilt. Williamson^ 2\si Dec. 1742, Dict. p. 16955, Smiih^^c. 4M July 
1816, Fac ColL 

^^ A sei^n, though omitted to be signed on the 2d, 4th, 6tb, and 8th pages, is valid; 
the sutute not requiring each page, but each sheet to be signed ; Lindsay Carnegie^ 
noi. *'. itt/r. ^ 

^^ A seisin written ^* on three pages of a single sheet of parchment," sustained, not- 
withstanding the number of pages was nut luentioQcd in the doquet ; Kirkham^ Sli/ 
May IS'i'A (S:Sf B.J 
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•wiae. The first coDfessedlj treats of nothing but seisins ; and the 
last is confined5 both by the preamble and statutory words, to such 
contracts and other securities as by the &)rmer custom had been 
extended on several sheets of paper pasted together^ which seisins 
never were, such at least as flowed from the crown ; and the whole 
of the enactment specially refers to that former custom, without 
once using the word seinn^ or giving the remotest hint that the 
statute was correctory. Yet the court of session seem to have ex- 
plained the last act 1696, into a repeal of the former,^s/, by a de- 
cision, Jan. 1725, E. Buchan^ (see Dict. p. 16955.), repelling an 
objection against a seisin. That each page .was not attested by wiu 
nesses in the terms of the act 1686, because the posterior act 1696 
reauired the witnesses to sign only the last page ^"^ ; 2{%, by act of 
seaerunt Jan. 17. 1756, ordaining all seisins to be marked in every 
page by the numbers. Firsts Secondy&c. according^to the directions 
of the act 1696, under the certification of nullity, though the act 
1686 prescribed no auch rule ♦. 

17. All executions, or as they are called in our statutes^ indona-^ 
Uons^ of summonses and diligences, were by the ancient, usage va- 
lid, without the messenger's subscription, barely by. affixing his 
stamp to them, 1540, C. 74. After writing came to be used more 
universally, his subscription was required to all copies of summon- 
ses delivered by him to defenders or parties, 1592, C 139. At 
last, by 1686, C. 4., the necessity of sealing executions is abolish^^ 
and all executions and citations before any judge, civil or criminal, 
must be subscribed by the witnesses as. well as the messenger; but 
their names and designations need not be inserted in them'by that 
statute t* The designation of the witnesses is, by a prior act, for- 
merly cited, 1681, C. 5., required in certain executions of messen- 
gers, viz. in those of inhibition, interdiction, horning, and arrest- 
ment ; and it having been objected against the execution of a sum- 
mons, That the witnesses were not designed according to the di- 
rections of that act, the objection was repelled, because it would 
have been incongruous for the legislature to mention any particular 
species of executions, if it had not been intended that these, and 
these only, should fall under the act ; enumeratio unius est ewclusio 
aUerim^ Dec. 8. 1736, Napier^ (Dict. p. 16899). It is not necessa* 
ry for the witnesses to a notorial instrument, or to an execution, 
to see the notary or messenger sign in the terms of the act 1681 ; 
for as the witnesses to these are not accounted witnesses to the 
subscription of the notary or messenger who attests, but to the 
transaction attested, on which the instrument or execution pro- 
ceedSf the presence of the witnesses at the transaction supports the 
instrument or execution, Forbes, July 5. 1710, Lord Gray^ (Dict. 
p. 16892.) J. As the act 1593, C. 175., by which the inserting of 

the 

* 3ee Fae. CoU. Feb. 26. 1796, Lindsay Carnegie^ Dict. p. 8858.; also Election 
Cases, p. 67. (Vid.wpr.not.'^^.) ' 

f See Fac. CM. Feb. 19. 1795, Peier^ Dict. p. 16957. ^>. 

X See Fac. Cell. Jan. 16. 1784, Paterson^ Dict. p. 8807. ^*. 

^^ This decision was reversed on appeal, Boberison's Appeal Cases, p. B2S ; Bankt. 
B. 2. t. 8. J 40. 

^' This is an analogous decision, in the case of executions, to that of Lindsay Car^- 
negie, supr. not. ♦^j in the case of seisins. 

^* k was here fi>und, that an-execntion of inhibition containing the names and de- 
aignauons of the witnesses, but without mentioning that they were << wilnesses to the 
•< premises,'* was good ; the witnesses having subscribed the execution, and added the 
word <* witness** to their names. Vid. supr. § IS. nai. ^^. 
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the name and designation of the writer is made essential to deeds, 
expresses only original charters, contracts, obligations, &c. the en- 
actment has not been extended by usage to notorial instruments or 
executions of messengers, which are the mere attestations of facts 
by public officers, and cannot be called original writings. 

18. The inserting of the time and place of subscribing, may, in 
many cases, be a strong guard against forgery ; for which reason it 
is by Stair accounted a solemnity essential to deeds, B. 4. T. 42. 
^19. But as solemnities are not to be multiplied without a war- 
rant either from statute or universal custom, deeds have been ad- 
judged valid, without the mention either of the place, Forbes^ Feb. 
15. 1706, Duncany (Dict. p. 16914.) ; or of the time of signing, 
Ibid. July 21. 1711, Ogilvie^ (Dict. p. 16896.), unless where the va- 
lidity or the preference of the deed oepends on its date ^^ ; of which 
afterwards, § 22. 

19. The acts 1579, 1593, and 1681, declare expressly that all 
deeds which are destitute of the solemnities thereby required, shall 
bear ho faith in Judgment ; or th€U they shall be ntdly and not suppli- 
able by any condescendence ; the natural import of which expression 
is, that they cannot produce an action against the granter, or be 
pleaded as evidence before any court to his prejudice. Agreeably 
to this interpretation, it has been adjudged by sundry decisions^ 
that such deeds could not be supported by the most pregnant 
proof that could be offered in their favour. Fount. Nov. 21. 1704,' 
Kirkpatrick, (Dict. p. 12061); Jan. 25. 1738, Low, (Dict. p. 16899); 
nor even by referring the verity of the subscription, and the sub- 
sistence of the debt, to the oath of the granter^s representative, 
Forbes, Jan. 4. 1710, Logic, (Dict. p. 17026.)^^ But by other deci- 
sions a condescendence hath been admitted for supplying the de- « 
feet of the deed, not only where the witnesses to a party^s subscrip- 
tion have not been designed, in which case a condescendence was 
uniformly allowed till the year 1681, on account of the doubtful 
meaning of the act 1579, but even where the writer's name and de- 
signation were omitted, though that is declared a nullity in the 
most express words by the act 1593, Stair, Dec. 5. 1665, Cunnings 
ham, (DicT. p. 17019.) ; Dirl. 348. ; {Feb. 22. 1676, Ogilvie against 
Buckie, Dict. p. 1686a); Fount. Feb. 25. 1710, Maxwell, (Dict. 
p. 17027.). 

20. From the observance of the solemnities above explained, a 
presumptive evidence arises for the genuineness of a deed, with- 
out which it has no legal force. Where therefore a deed is vitia- 
ted. 



Title IL 



^^ So held, where both the place and date of signing were awanting ; Wemyss^ 5th 
June 1821, Fac. ColL and S. 4* B. 

^^ Fid. supr. J 2. not. • p. 608. Where the verity of the subscription was admitted, it 
is said to have been considered as not a relevant ground of reduction, under the act 




« the sanction of nullity ;" Smith, S^c. 2Sth Jan. 1821, Fac. CM. The written judg- 
ment of the Court, however, bore no positive reference to such a principle ; and it 
may be doubted how far it can yet be held to be law. The Court, indeed, must have 
been greatly influenced by the imperfect character of the evidence brought in support 
of the challenge; and, accordingly, when the case was carried to appeal, the judg- 
ment was affirmed on this special ground ; Lord Gifford, as appears from the short- 
band notes, 4^ June 1824, expr^y waving consideration of the general principle, 
until a question dionld occur, rendering it necessary to decide it. In this way, the 
case seems naturally to fieill under the same class with those noticed supr. $ IS. ad Jin. 
and iMrf. *^. 
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ted, .by erasing certain words, and superinducing others in their 
place, or by interlineations, such additions or alterations cannot 
bind the granter^ because they are destitute of that evidence ; the 
presumption is, that they have been made after the granter and 
witnesses had signed the deed, since no person is presumed to 
sign a blotted or vitiated writing ^^ But if it be either mentioned 
in the deed itself, or acknowledged by the granter upon oath, that 
those alterations were made before his subscription, they are obli«* 
gatory on the granter *. In some special cases, the instrumentary 
witnesses are admitted to prove this ifact, Feb* 1730| Arrot^ (Dict. 
p. 1 2285.) ; but more frequently that manner of proof is rqected, 
Colvih March 14. 1579, iVaim, (Dict. p. 12270.), Stair, Nov. 22. 
1671, Pattullo, (DicT. p. 11536.). Marginal notes, though sign- 
ed by the granter, are in like manner presumed to have been add* 
cd after signing the deed, if it be not expressed in ^the testing 
clause, that the witnesses to the deed were also witnesses to these 
additions. In mutual contracts, a marginal note upon one of the 
duplicates is probative against the party who is possessed of, and 
founds on that duplicate, though there should be no such note up- 
on the other duplicate ; but if the note shall contain any thing m 
favour of that party, it is not binding on the adverse party, un- 
less it be supported either by his oath, or by posterior relative 
writings, or in special cases by the testimony of tne instrumentary 
witnesses. 

21. A new requisite has been added, since the union of the two 
kingdoms, to certain deeds, for the benefit of the revenue, that they 
shall be signed on. stamped paper or parchment, paying a stated 
duty to the crown. Charters, retours, precepts of Clare constat, 
and seisins of lands holden burgage, or oi any subject, must, by 10. 
Ann. C. 19., made perpetual by 3. Geo. I. C. 7., be written on parch- 
ment or paper paying 2s. 3d. By 12. Ann. 9ess. 2. C. 9. § 21., all 
bonds, indentures, leases, and, in general, all deeds not charged by 
the former act, are to be written on paper paying 6d. ; and upon 
the deeds charged by the last of those statutes, an additional duty 
has since been imposed of Is. by 30. Geo. II. C. 19. Bail-bonds 
are expressly excepted from the act 12. Ann.; and sundry other 
writings Bxe in practice not Charged with any duty, as testaments, 
discharges of rent or of interest, bills of exchange '^ ; and all judicial 
deeds, as notorial instruments) bonds of cautionry in suspensions, 

loosings 

• Fide Fac. Coll. August 3. 1774, Laidlaw, Dier. p. 16941. ; Ibid. Feb. 20, 1S02, 
Henderson^ Dict. p. 17059. {Vid. in/r. § 26. h. t. not.) 



^^ Where the vitiation occurs in substantialibus, it will be fatal to the deed :-*^. g. 
where the subscription of an instramentary witness is written on an erasure, and the 
word << witness/' added in a different handwriting; Gibson^ ISihJune 1809, Fac. Coll. 
affirmed on appeal, 20M April 1814, 2. DoWt 270. Where it occurs in a less material 
part, there being no fraudulent intention, and the essentials of the deed being left still 
intelligible and capable of being carried into effect, the vitiated word or clause is mere* 
]y held pro nan scripto ; Fac. Coll. Kemps^ 2d March 1802, Dicr. p. 16949; Adam, l^th 
June 1810, Fac. Coll. ; E. Traquairy fc. 26th June 1822^ {S. ^ B.) 

As to erasures occurring in the registration of seisins, vid. supr. B. 2. t. S. $ 42, 
not. ^^. As to the vitiation of bills of exchange, vid. infr. { 26. ^ /• not. 

^^ The indorsation of an open account requires no stamp; Lawie^ 6th Feb. 1810, 
Fac. Coll. Neither does a mandate addressed to an agent, authorising him to raise 
an action; Ellis, 26th June 1822, (S.andB.). A cavtionary obb'gation for payment of 
the several sums respectively due to the creditors of a common debtor, may, like a 
bond for payment ot a composition, be executed on a sinale stamis whatever the nam*- 
ber X)f creditors; Fac. Colk Jokntkm 4rCo.4f^.7H Maui 1601, Dicr. v. Wair, Add. 
:So.B. 
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loosings of arrestment^ and others of a like nature. No more than 
one deed can be written on the same piece of parchment or paper, 
§ 24. ; and no deed written upon parchment or paper not stamped, 
shall be available, till it be stamped, and a receipt produceci for 
1m5 paid to the Crown, over and above the stamp-duties, § 25 ^. 

22. Sundry obligations, even of the greatest importance, are in 
so far privileged, that they have the support of law, though they be 
destitute of some of the solemnities which are essential to other 
deeds. Firsts Holograph deeds, t. e. deeds written with the grants 
er's own: band, are valid without witnesses, because one's handwrit- 
ing through a whole deed is harder to be counterfeited, and there* 
fore less exposed to forgery, than the bare subscription of his name 
and surname. This privilege is extended to obligations, the sub- 
stantials of which are written by the granter himself, Stair^ Jan. 23. 
1675, Vansej (Dict. p. 16885.) ; see Forbesy Nov. 30. 1711, Cred. of 
Spoly (DicT. p. 16868.) ^\ Holograph writings ought regularly to 
mention, that they are written by the granter ; in which case they 
arepresumed holograph, unless the contrary be proved, Durie^ Dec. 
9. 1635,^. Rothes, (Dict. p. 12605.)- But though this should be 
neglected, a proof of holograph will be admitted, either comparer 
tiane literamm^ or by witnesses who saw the deed written and sign- 
ed, ForbeSy June 11. 1711, Donaldson^ (Dict. p. 11511.). It is a 
rule. That no holograph writing, without witnesses, can prove its 
own date ; or, in other words, the date of a holograph deed is not 
proved, barely by the granter's assertion in the body of it, that it 
was skned upon such a day ; otherwise he might, when he is not 
controlled by witnesses, antedate writings, by which his heirs might 
be cut off from the plea of deathbed, creditors-inhibitors^ from the 
benefit of legal diligence, or a husband from the defence. That his 
wife had granted the obligation sued upon after she was vestita viro. 
In questions therefore with the granter's husband, Durie^ Jan. 20. 
1636, Temple, (Dict. p. 12490.), or his heir, Stair, June 24. 1681, 
Dowsy (Dict. p. 11477.), or creditor-inhibitor, Ibid. June 21. 1665, 
Braidtfy (Dict. p. 12275.), or arrester. Fount. July 22. 1708, E. SeU 

kirJc^ 

^ In the Appendix (No. II.) to Mr Erekine's << Principles of the Law of Scot- 
L4KD,^ (edit. 1802), there is a progressive account of the stamp-daties applicable to 
this part of the united kingdom, from their first institution in the reign of Queen 
Anne down to the date of that publication. Some additions and alterations have 
been made by subsequent statutes, particularly by Stat. 42. Geo. III. c. 99. ; 42. Geo. 
in. c. 1 16., J 68, 81, 107, 173. ; 4.3. Geo. III. c. 118, § 3. ; 43. Geo. Ill c. 126. & 127. 
By this last act, the different stamp-duties imposed by previous statutes are consoli^ 
dated. It is unnecessary to detail any of these late statutes, as by 44. Geo. III. c. 98«, 
(passed 28th July 1804), it is enacted, that, from and after 10th October 180^, all du- 
ties granted by prior enactments shall cease and determine, except in relation to ar- 
rears of duty then remaining unpaid, or to fines, penalties or forfeitures, then or pre-* 
viously incurred* By § 8. all the provisions in former stamp-acts, not expressly alter- 
ed by this act, are declared to extend to the new duties, commencing 1 1th Oct. 1804. 
As it is not improbable that the stamp laws may still undergo some alteration, it is con- 
sidered unnecessary to load this work with a specification of these duties. The reader 
is referred to the act itself, and to a Table, bearing date, ** Stamp-office^ Edinburgh, 
lit A October 1804," framed by the Deputy Solicitor of Stamp-duties for Scotland, 
whose intimate acquaintance with that branch of the public revenue is well known and 
universally acknowledged ^^. 

^^ The present stamp act 55. Geo. III. c. 184., bears referenae to certain appended 
schedules ; which alone it is safe to consult. 

^^ A codicil was sustained, though in no part holograph, because in an addition to 
it, which immediatdy followed the aabscriptiont aud which was holograph, the testator 
appeared diftinedy ' to adopt its contents $ Macintyrep 1st March 1^21 , Fac. CoU. 
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hirk^ (DicT. p. 4453.), the date of holograph deeds must be sup- 
. ported a/if/nt^e by adminicles ; which adminicles must be pregnant 
where there is any suspicion of fraud. 

23. A deed subscribed by a number of persons, members of a 
corporate body, or even by a number of private persons, has been 
once and again adjudged effectual without witnesses ; the parties 
in the obligation being presumed to have been witnesses to each 
other*s subscribing, Stair ^ July 19. IGIG^ Forrest, (Dict. p. 16970.) ; 
Jan. 7. 1732, Sea4}ox of Queensferryy (Dict. p. 16899.). Testamen- 
tary deeds are so much favoured, that if the testator's intention ap^ 
pear sufficiently, they are sustained, though not quite formal, espe^ 
cially if they be executed where men of sKill in business cannot be 
had. Fount. Jan. 1. 1708, Ke^r, (Dict. p. 16968.) ; Jan. 20. 1709, 
Pennycvicky (Dict. p. 16970.). And let the subject of a testament 
he ever so valuable, one notary signing for the testator, with two 
witnesses, is sufficient, Hadd. Jan. 18. 1623, [Bog against Hepburn^ 
Dict. p. 16960.), though two notaries are required by statute to all 
deeds of importance. It was not unusual for clergymen to enter 
notaries before the Reformation ; but ministers (by which are n>eant 
parochial presbyters) are, by 1584, C. 133., disabled from exercising 
-any civil office, as of judge, advocate, or notary, except in the case 
of testaments. The power which was continued to ministers by 
this act, in the special matter of testaments, was originally intend- 
ed for the single purpose of authorising the attestation of testa- 
ments by such churchmen as had regularly entered notaries ; but 
custom has long extended it, without distinction, to all ministers, 
because they are obliged, by their office, to be frequently with dy- 
ing persons, where notaries cannot easily be got ^^— -Though slight- 
er informalities are not sufficient to set aside testamentary deeds, 
yet more essential defects are fatal to them. Hence it was adjudg- 
ed a good objection against a testament, that the witnesses did not 
hear the deceased give orders to the notary for signing, or see him 
touch the pen in toKen of his approbation of the contents, Fac. Coll. 
ii. 222., {Farmers, June 25. 1760, Dict. p. 16849) ♦ ^\ Receipts and 
discharges granted to tenants for rent need not, by the usage of 
Scotland, be attested by witnesses, let the sum be ever so consider- 
able ; which hath been introduced in favour of tenants, on account 
of their rusticity, as lawyers express it, or their little skill in busi- 
ness, Stair, Nov. 7. 1674, Boyd, (Dict. p. 16968 and 12456.). 

24. Sundry kinds of writings used among merchants and trading 
people in commercial affairs, have been also sustained by our usage, 
after the example of the most civilized states, for the encourage- 
ment of trade, though not executed with all the formalities essen- 
tial to common deeds. Missive letters in re mercatoria are valid, 
though they be not holograph, Durie, July 12. 1632, Ramsay, (Dict! 



* It proved also fatal to a testament, that it contained neither the name of the wri- 
ter, nor the designation of the witnesses; Fac. Coll, Jan. 12. 1802, Crichton^ Dict. 
p. 15952^7. 



^' A testament was sustained, which a minister, at the request of the testator, wi)o 
could not write, had^tubscribed with the testator's name in place of his own ; upon the 
minibteFs afterwards annexing an attestation of the fact, in the character of a notary ; 
Fac. Coll. Trail, 21th Feb. 1806, Dict. p. 15955. 

^® So also a codicil was found not effectual, where neither holograph nor attested 
by witnesses; Fac. Coll. Dundas,lSth May 1807, Dict. v. Writ, App. No. 6. 
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they be signed without witnesses, Sknr^ Jan. !!• 1676, Thomson^ ^ ^^ ^ ^^^ 
(DicT. p. 16968.). Neither do fitted accounts among merchants 
require writer's name or witnesses, Forbes^ MS. Jan. 27. 1714, Les- 
licy (DicT. p. 16978.). Yet if the subject of the fitted account ap- 
pears to be in no degree mercantile, it is not sustained without the 
ordinary solemnities ^\ Promissory-notes, or notes of hand, signed 
in other countries, particularly in France and England, require 
fewer solemnities than other writings. They were adjudged null 
by our supreme court where the writer's name and witnesses were 
not inserted, Forbes^ Jan. 29. 1708, Jrbidhnat^ (Dict. p. 12255.). 
It was afterwards the opinion of the Court, that they were valid 
without witnesses, even where they were not holograph, Fount. Dec. 
7. 1711, King, (DicT. p. 12256.) f- 

25. Of all obligations, bills of exchange, on the account of com- 6tb, Bills of ex- 
merce, are the most favoured. A bill of exchange is an obligation change, 
in the form of a mandate, by which the mandant, or person who 
signs the draught in one country, orders his correspondent in an- 
omer, to whom tJbie bill is addressed, to pay^ either upon its being 
presented, or within a time specified in it, a certain sum of money, 
to a third party, or to any to whom that third party shall direct 
payment to be made. They were introduced^ to make payment in 
distant places safe and easy ; and they have got the name of bills of 
exchange, because it is the exchange, or the value of money in one 
place compared with its value in another, which chiefly ascertains 
the precise extent of the sum contained in the bill. He who pur- 
chases it, and sends it to the creditor, is called the remitter ; and the 
creditor to whom it is sent, is called the possessor or porteur of the 
bill. As parties to bills of exchange are of different kingdoms or 
states, questions relating to them are not to be decided by the laws 
of any particular state, unless where special statute interposes, but 
ought to be decided according to their general nature and proper- 
ties, as fixed by the received custom of trading nations. ^Bills 
therefore have not that limited effect by the laws of Scotland, which 
other privileged deeds have, that want some of the legal solem- 
nities ; but are complete in suo genere, though they are destitute of 
some statutory forms. Holograph deeds, for instance, not attested 
by witnesses, are, without doubt, valid, but they prove not their 
own dates ; whereas bills, though their form admits not of witnesses, 
prove their own dates, whether they be holograph of the drawer or 
not, as effectually as a bond with witnesses, Karnes, 57, (Kennedy, 

Feb. 

* Foe. CM. Dec. B. 1765, Henderson^ Dict. p. 16986. But they miut he in re 
mereatarias {Fac. ColL Crickim^ 4v. ^Ist Jufy 1772, Dict. p. 17047.) 

f By a temporary atat. 12. Geo. III. c. 72., rendered perpetual by 23. Geo. III. 
c. 18. $ 58. it is enacted, ($ S6.) *< That from and after May 15. 1772» the same di- 
^ ligmce and execution shall be competent, and shall proceed upon promissory-notes, 
" whether holograph or not, as u provided to pass upon bills of exchange, and inland 
** bills, by the lam of Scotland j that promissory-notes shall bear interestasoills, and shall 
*^ pass by indorsation ; and that indorsees of promissory-notes shsJl have the same pri- 
<< vil^;es as indorsees of bills in all pointe.'' Vide $41, 42, & 48. of the statute, which 
contain several rwulations as to the issuing of summary diligence against the drawers, 
indoners, &c. of mils and promissory^notes. 

^" Fac. ColL Brebner^ 18/A Jan. 1808, Dicr. p. 17060; Paiertan, Slsi Jan. 1811, 
Fac. ColL, aflBrmed on appeal, 4M My 1814; Boberison and Co., llth Dec. 1821, 
(& 4- B.J; 1. BOl Comm. 247/ Tail on Evidence, 111. et uq. 

'* See Campbell, SO/A May 1822, {S. 4* B.) 
VOL. IL 7 S 
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Feb. 1725, Dict. p. 12615). But though this doctriDe be neces- 
sary for the security of merchants, when they are transacting pro- 
per bills of exchange, in questions with either the heir or creditors 
of the drawer, it seems doubtful how far, for the reasons already 
assigned in the case of holograph deeds, § 22» it ought to be extend- 
ed to such inland bills as are made payable to the drawer himself, 
and where, consequently, the only persons concerned in them are 
the drawer and accepter, Bankt. A I, T. 13, § 20; see Feb. 1734, 
Christie$on$ ^^ 

26. Though other deeds require not only the names, but the de- 
signations, both of the granter and receiver, to be inserted in them, 
it is sufficient to fix an obligation on the drawer of 41 bill, if the sub- 
scription appear to be his *^^ ; and as for the designation of the cre- 
ditor, 

* Action was refuged on a bill signed by notaries, there being no witnesses to the 
subscription of these notaries ; Fac. C6U. June 27. 1765, Buchanan^ DiCT. p. 1451. 
As to subscription by initials, vide Ibid. Nov. 19. 1760, Shepherd, Diet. p. 589 ^^. 

^^ It is thought that the distinction here taken would not now be entertained; but 
that equal effect, in point of privilege, would be extended to erer^ class of bills, whe- 
ther inland or foreign, and whether payable to the drawer or a third party. See Ken- 
nedy, SthJtdy 1785, DiCT.p. U77, and 12615 ; Johnston, I2ih Feb. 17S1, 2. Fol. Dict. 
p. 259. The dou1)t thrown out by Erskine has, however, been repeated in two late 
publications ; Taiion Evidence, p. 105 ; Glen on SiUs, f2d. edit. J p. 235. It is not 
supported by the case of Cbristiesofis, referred to ; the point there decided being, that 
** a bill granted on deathbed dues not prove its onerous cause i*' Dict. p. 1 2599, and 
JElchies, V. Deathbed, No. 5. 

^^ A bill subscribed by initials, or by a mark, or otherwise than by the proper sub- 
scription of the party, will not authorise summary diligence; Cockburn, Sth Dec. 1815, 
Fac. CM. i Stewarts, Mth July 1815, Ibid.g Kennedy, 25th May 1816, Ibid.j I. 
Bell Comm. SOS j Tait on Evidence, p. 64, and 107 ; GUn, p. 75; but where the sub- 
ttcription is admitted, it will support an ordinary action of debt } Cockbum^ supr. ; 
Shepherd, not. * h.p. i and will be received as an adminicle of proof, even where no 
such admission is made; Thomson^ July 1729, Dict. p. 16810; M^Bwraith, 23d June 
1785, Ibid. p. 16620 1 Bell, Tait, and Glen, ubi supr. To support action on such a 
bill, where the subscription is denied, ** there is no general rule as to the evid^ioe 
** which would be sufficient ;" — ** but that, as in other cases where an imperfect vouch- 
** er is produced, would depend on the special circumstances of the case i** per Ijord 
Gleulee, in Kennedy, 25th May 1816t Fac. Coll. In an action upon a bill for L.5, 
signed by sl mark without subscribing witnesses, parole proof, (as in the case of an obli- 
gation below L.100 Scots,) was allowed before answer, that it was truly signed by the 
partv; Kennedy, supr. <* In the case of Lindsay, ISth Feb. 1815, (not reported,) 
•( which was an inciorsation of a bank receipt for L.50, by a mark, before two witnes- 
*^ ses, whose names were adhibited ; the Court allowed a proof before answer, that 
** these witnesses saw the mark adhibited f Ibid, t per Lord Justice-Clerk (Boyle.) 
In general, it would seem, that to let in parole proof, in the case of bills beyond L.I00 
Soots, •* there must appear, on the face of the instrument, sufficient legal evidence that 
«' the writing was signed before witnesses;^ per eund. in Stewarts, sup\ — and, perhaps, 
it may be further necessary to prove, ** that the pitrty was in use to subscribe in such 
** a manner \^ per eund. in Kennedy, supr. s 1. BeU Comm. SOS. 

It is essential to the validity of bills drawn within the united kingdom, that they be 
written on the ad valorem stamps pointed out by statute ; and such stamps cannot be 
affixed, nor, where a lower than the statutory rate has erroneously been used, corrected, 
after the document is written. Where a stamp, o\ higher value, however, is used, pro- 
vided it be of the same denomination, the bill is good ; Fac. Coll, Bowack^ 2\st June 
ISOi, Djct. v. Bill ofExch. App. ^o. 16 ; 43. Geo. IIL c. 127., § 6. So also, though 
the stamp be of ft difierent denomination, unless specially appropriated to another in- 
strument, by having the name of such instrument marked on its face ; 55. Geo. IIL 
c. 184. $ 10 ; and even where the stamp is thus appropriated, it is thought, (notwith- 
standing the apparent inference from the enactment just cited,) that the mistake may 
still be corrected, and the proper bill stamp affixed, on paying the duty, with a penal- 
ty of 40s. if the bill be not yet due, or with a penalty of L.10 if after due; S7. Geo. 
III. c. 136, $ 5, 6 ; 48. Geo. III. c. 149, $ 3, 8 ; Bayley, (^th edit.) p. 81. 

The vitiation of a bill by alteration or erasure in a material part, e. g. in the date, 
term of payment, &c. is fatal, where done without the consent or acquiescence of parties, 
as altering their intended contract; Fac. Coll. Murchie, \st July 1796, Djct. p. 1458; 
lb. Allan, 5th March 1800, Dict. v. Bill of Exch. App. No. 10.; Eussell, \Ath 
Dec. 1 822, (S. 4" D.) ; Murdoch, Bobertson Sf Co., as reversed on appeal, 26M Dec. 
ISOl, noticed I. Bell. Comm. S04 ; Bryce, \6th Nov. 1810, Fac. Coll. {sed vid. infr.): 

Callander, 
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ditor, that has been thought unnecessary ; because the being pos- ^^^^^ !!• 
sessed of a bill supplies the designation^ and distinguishes him to "^ -* ^ * 
be the true creditor, if he bear the name given in the bill to the 
creditor. The want of a special address or direction in a bill is sup- 
plied by acceptance ; for the address serves merely to mark out 
him to whom it is to be presented for acceptance ; and when an 
accepter appears, even though the address be wanting, he is pre-^ 
sumed to be the person whom the drawer had in his eye, Karnes^ 96^ 
(Grief'souj June 28. 1727, Dict. p. 1447). By the general custom 
of trading states, the want of a date makes a nullity in a bill ; for 
which this reason is given by some writers, that the possessor, if he 
uses not exact diligence in the case of non-acceptance or non-pay- 
ment, can have bo recourse against the drawer ; and in most bills 
it is by the date only that the fact of using exact diligence, or not, 
can be fixed. But though this may be a good reason why the pos- 
sessor of a bill without a date can have no recourse against the 
drawer, it can be none why the bill ought not to be effectual against 
the accepter, who is directly liable in payment. Our usage also 
r^ects bills which have no date ^^ ; the true ground of which appears 
to be, that our legislature intended to restrict the privil^e confer^ 
red by our statutes on bills, to those which were used for the more 
easy carrying on of commerce, forei^ or inland ; that bills drawn 
without a dat^ contrary to the practice of other states, cannot bear 
that construction, but are always designed by the parties as lasting 
securities for sums of money ; and that therefore they are entitled 
to none of those privileges, but are to be judged of by the common 
rules of law ; ana so null> if they have not all the solemnities re- 
quired by our usage to other obligations ; see Fac CoU. ii. 57, {JDou^ 
g/iw, Nao. 15. 1757, DicT. p. 1429) ""• . . 

27. The creditor in a bill may transmit, or, in the proper style, Indorsation of 
indorse it to another ; which is done, either by an order signeci by 
the creditor on the back of it, in these words, Pay the contents to 
A B ; or barely by his subscription, leaving a blank above it, which 
the creditor or porteur may fill up at pleasure. Some foreign wri- 
ters have. maintained, that a bill which is taken payable only to the 
creditor, and not also to his order, is not indorsable ; but if all 

rights, 

Callander^ \Oth Dec. 1812, Ibid.s Macara^ Sd Jwie 1823, (S. 4* D.) s ^Fleming, 4r. 
Isi July 188S, {Hid.) ; Hamilton, Isl Dec. 1824, ^lUd.) Where a bill has once issued, 
alteration, eren of consent of paities, in a matenal part, is fatal under the stamp laws, 
the bill being thus substantially made a new document, and therefore requiring a new 
stamp ; Fleming, 4^. wpr. / 1 BeU (Camm. S02. But it is otherwise, where the altera- 
tion does not occur in a material part ; — and even where in a material part, (though 
not to the effect of supporting summary diligence,) if it distinctly appears to have been 
made before subscription, <* to correct a mere blunder or mistake," and truly in fur- 
therance of the original contract and intention of parties ; Macara, supr. Fac. CoU. 
Henderson, 20M Feb. 1802, Dict. p. 17059 ; Mill, \6th Jan. 1810, Fac. Coll g Fair^ 
mather, \2th Feb. 1817, Ibid.; Sutherland, 26ih June 1822, and I si July 1823, (S. 
. 8^ D.) : Bealtie, ISlA Feb. 1825, {Ibid.) On this ground doubu have been enter- 
tained, and apparently with justice, of the soundness of the decision in Bryce, supr. ; 
1. BeU Comm. 805 ; Tail on Evidence, p. 143 ; Glen, {2d edit.) p. lOU 

As to the effect of alterations, not capable of detection on the &ce of the bill, in 
questions with bonajlde third parties, t^. infr, §2Bnot ^'. 

^^ Want of date^ in the sense here employed, seems, from die reasoning in the 
context, not to have reference to the mere want of the day and place of drawing ; 
but raUier to mean, the want of a fixed term of payment } and, indeed, where the bill 
specifically bean a fixed term in gramiOf it is thought, that (unless perhaps in ques- 
tbbs which may arise under the stamp act,) the want of a dat^ in any other sense, is 
immaterial. 

^^ The case here referred to does not at all touch the question, as to the essential 
cbaracler of a date; see it again alluded to, in/r. § 38. 
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rights, though they should not speciallv bear to assignees, pass by 
assignation, which is at least a general rule in commercial states, 
bills by the same rule, though they do not bear to order^ must be 
transmissible by indorsation, Karnes^ 78, (Crichtan^ Jan. 1726, Dict. 
p. 1446). It is presumed, that an indorser has received value from 
the indorsee, though that should not be mentioned in the indorsa- 
tion, Br. 67,^% {Auchenleckf Feb. 15. 1715, Dict. p. 1537) ; and there- 
fore, if the indorsee cannot make good his pajrment from the ac- 
cepter, he hath recourse not onlv against the drawer, but against 
the indorser, for the recovery of that value ; and if there are seve- 
nd indorsers, one after another, he may insist for his full relief 
against any one of them« Where therefore the indorser of a bUl 
wants to be free from such recourse, he ought to subjoin to his in- 
dorsation the words mihout recourse ^\ 

28. A bill drawn blank in the creditor's name is null, Jirgt^ Be- 
cause bills are not drawn in that form by the custom of any trading 
nation. 2<%, A bill so drawn fidls under the act 1696, C. 25 ; for 
though that act excepts indorsations of bills, which may therefore 
be tiu:en blank iq the name of the indorsee, agreeably to the gene- 
ral custom of other countries, bills themselves are not excepted 
from it, Forbes, Feb. 13. 1711, Brand, (Dict. p. 1679) ^'. As bills 
are truly mandates, a biU, even when the creditor's name is men- 
tioned, can infer no obligation till it be signed, not only by the 
mandatary^ who accepts the mandate, but by the mandant, who 
gives it, Dec. 6. 1738, MacraUhj (Dict. p. 1436). Yet it is in prac- 
tice sufficient, that bills kept in the drawer's custody be signed by 
him at any time before they are produced in judgment, though it 
should be after the death both of the accepter, and of the creditor, 

when 



«7 Vid.infr.§ SI, nop''. 

^' A party signing as indoner, in drcumstances which do not admit of proper in- 
dorsement, makes himself liable as a collateral obligant. Thusi one indorsing a pro- 
missory-note, not previously indorsed by the payee, was held a joint obUgant with the 
granter ; Don, 26/A Mm/ 1812, Fac. ColL So also, one indorsing a bill of exchange, 
where there was no previous indorsation by the drawer, was held an accepter ; Waters, 
1th March 1818, Ibtd. ; and see 1 BeU Comm. 312 and 315. 

^^ A bill must be simed by the drawer, to authorise summary dihgence ; but it is 
sufficient, without the drawer's subscription, to found <* an action for payment of the 
*< debt,''at the instance of any party having right; i^atr,!!?^. p. 625. Jia(.f/ (^kie^Und. 
So perfectly settled, indeed, was this held in a recent case, that the Court *< wouJd not 
*^ order answers to the petition asainst the Lord Ordinary's judgment sustaining ac- 
" don, lest iC might be conceived that they entertained a doubt on the point ;" Mac^ 
dondUHs ThiSiees,,lSih June 1817, Fac. CM. It has been said, that a bknk bill 
<< found in the repositories of a deftmct (drawer) may be fiUed up by bis representa- 
*< tive, and dUigence may proceed in his name ;" Fair, infr. : 1 BeU Comm. SOi, 307 $ 
but this, with deference, may be doubted, and, at all events, the safer course will be to 
proceed by actum. 

A person signing a blank bill stamp, or skeleton bill, will be liable to a bana^fide 
onerous indorsee in whatever sum, (covered by the stamp,) the bill may afterwards be 
fflled up for \ 1 BeU Comm. SOS, and, among other authorities there referred to, 
LiUle Sf Co., 2Si{ FOi. 180S. 

This seems to rest substantially on the same principle with that class of cases, in 
which bills, though altered so as to bear a diffierent date^ or an amount beyond what 
was c6ntained in the original document, have beoi sustained in fevour of bona Jlde 
third parties, wherever the document had, by carelessness or otherwise, been left liable 
to such alteration without detection i Fac. CM. Pagan, I9th June 179S, Dict. 
p. 1660; Graham, 21ih Jan. 1795, IUd.p. 1453; Stewart, 14M Nov. 1822, {S. 4* 
D.i Where the vitiation is apparent ex facie, and such as not to deceive a person of 
oramary vigilance, bcnajides cannot be pleaded, and the original parties will not be 
responsible } BeU, vbi sup-. ; Graham, wpr. ' 
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when he is a different person from the drawer, Falc. ii. 15, {Cath^ 
cart, Nov. 1748, (Dict, p. 1439) ; Fac. Coll. \\. 130, {Ferguson^ 
July 31. 1758, Dict. p. 1443.), But if a bill appear in judgment 
without the drawer's subscription, though it should be indorsed by 
the creditor, it is null, Tinw. Feb. 15. 1749, Grant* *^ for the bill 
and indorsation are different deeds ; the bill constitutes the obliga- 
tion, the indorsation only transmits it, and conveys the bill as it 
stands at that time ; but cannot make a good bill of a bad one \. 

29. After a bill is signed by the drawer, he becomes liable for 
the value to the creditor, if he on whom the draught is made shall 
either not accept it, or after acceptance shall not pay ; for the law 
presumes, that the drawer hath received value from the remitter 
when he made the draught'^% and therefore he ought to refund that 
value with all the consequential damages, if he hath drawn on a 
person not able to pay. And this presumption holds, though the 
bill should not have the words, far value received, Forbes, March 
19. nOljScot, (Dict. p. 1535). But if he to whom the bill is 
made payable was creditor to the drawer before making the 
draught, the bill is presumed to have been granted, not for pre- 
sent value, but towards the payment of that anterior debt, unless 
it expressly bear for value, Forbes, July 18. 1712, Cheap, (Dict. 
p. 1537). If the person to whom the bill is addressed refuse to 
accept ^', while he is possessed of the drawer's effects, he is justly 
liable in all the damages which the drawer shall suffer by that re- 
fusal, since he was truly debtor to him previously to the draught. 
And at the same time he becomes properly debtor to the creditor 
in the bill ; for the draught, taken payable to the creditor, implies 
an assignment of the effects to him, and the protest for non-ac- 
ceptance supplies the want of an intimation, Forbes, Dec. 9. 1712, 
Gordon, (Dict. p. 1490) '*. But, in that case, summary diligence 
cannot be used against the person drawn upon ; he must be sued 
in an ordinary action. 

30. Payment of a bill, when made by the accepter, extinguishes 
the obligation oimviuum that lay both on the drawer and him, with 
respect to the creditor in the bill : But it brings the drawer under 
a new obligation, arising from mandate to the accepter, who has 
made the payment at his desire : For if the accepter was debtor to 
the drawer, the payment affords him a good ground of compensa* 

• tion 

* * (This seems to be the same case mi\i)Falc. Feb. 14. 1749, Bonnar Bgh\n%i Grants 
Dict. p. 1441. 

f The whole of the doctrine laid down in this section is at variance with the course 
of later decisions; ^eeFac Coll. Drummond, Feb. S. 1785, Dict. p. 1445 \ Hare, Nov. 
22. 1786, Dict. p. 1446 ; June 28. 1804, Ogilvie^ Dict. App. v. Bill of Exchange, 
No. 17. The Court gave judgment to the same purpose, Jtdy 11. 1801, in Fair 
contra Cranstoun, Dict. p. 1677, where the doctrine in the text, and earlier de- 
cisions in support of it, particularly the case, July 25. 1777, Robertson, Dict. p. 1676, 
and App. v. Bill of Exchange, No. 5. were disregarded, {Vid. supr. not. ^^) 

70 yid. injr. J SI. nqt. 7^. 

7' An acceptance qua cautioner has no effect in restricting the accepter's liability. 
** The jndges were clearly of opinion, that cautionarv obligations in bills of exchange 
** could have Tio other effect than that of settling tne question of relief;" Fac. Coll. 
Macdottgail, 1 SM Feb. 1810; Ibid. Sharp,Uth June 1808, Dict. v. BttL of Exchange, 
^p. No. 22. ; 1 BeU Comm. 310. 

An acceptance, by several parties, of a bill drawn on them ^* conjunctly," raises the 
same liability against each, as if they had accepted ** conjunctly and severally ;" Fac. 
Cob. M^KeUar, 1th June 1811. 

^^ So foiind, and the creditor in the bill preferred to a posterior arrester ; Fac. ColU 
Campbell, Thomson 4* Co., 2Sth May 1808, Dict. v. Implied Assignation, App. 
No. 2. 

VOt. JU ' 7 T 



Title II. 



Obligations on 
the drawer aud 
on the person 
drawn upon. 



Effects of pay- 
ment by the ac- 
cepter. 



626 



An Institute of the Law of Scotland. 



Book III. 



Bills after in- 
dorsation are 
considered as 
cash. 



tion against the drawer. If he was not, an action lies at his in« 
stance for the recovery of the sum he hath disbursed in conse- 
quence of the drawer's mandate, over and above a reward for his 
trouble, which is called commimon'money. Where the bill does 
not expressly bear value in the hand of the person drawn upon, a 
presumption seems to be received by our practice, that he is not 
the drawer's debtor ; and consequently an action of recourse, or ex 
mandatoj is competent to him against the drawer for repayment, 
Forbes^ July 4. 1711, Cunningham^ (Dict, p. 1531),* ^^ But few 
persons drawn upon, who are not possessed of the drawer's effects, 
adventure, upon the faith of this presumption, to accept any draught 
of his, till they have suffered it to be protested against themselves 
for non-acceptance ; after which they may accept it mpra protest, 
for the honour of the drawer, without any datiger of losing their re- 
course against him. 

31. A bill, after it iis indorsed or assigned, is considered as so 
much cash delivered to the onerous assignee or indorsee; and 
therefore carries right to the sums contained in it, free from all 
burdens but those that are marked on the bill itself ^^ Hence no 
receiptor discharge by the original creditor in the bill, if it be writ- 
ten on a paper apart, can defend the debtor from paying a second 
time to the indorsee, though the indorsation should be posterior 
in date to the receipt or discharge, Forbes^ Dec. 12. 1711, Erskine^ 
(DicT. p. 1501); Dalr. 109, (Fairholme, June 24. 1714, (Dict. 
p. 1506.). Hence also, though the bill should have been granted 
without value paid for it, or though the accepter should have a 
ground of compensation against the original creditor who indorjses 
the bill, by which be might have Extinguished the debt, had it con- 
tinued in his person, or though he should be interpelled by arrest- 
ment used at the instance of the indorser's creditor ; neither of 
these pleas wcruld be good against the indorsee, whose right cannot 
be hurt but by what appears on the face of the bill, Dalr. 13, 93, 
(Stewart, Dec. 31. 1699, Dict. p, 1497 ; Smith, 5th Dec. 1812, 
DicT. p. 1502^*); Fac. CoU. ii. 8, {Douglas, Jan. 7. 1759, Dict. 
p. 1515). But if the debtor shall prove, by the indorsee's oath, 
either that the bill was indorsed to nim for the indorser's own be- 
hoof, or that he the indorsee had not paid value for the indorsa- 
tion, the indorsee is justly accounted but as a name ; and the com- 
mon rule which holds in other obligations, obtains, sustaining all 

exceptions 

* But where the bill bears value in the drawee's hands, the presumption thence aris- 
ing can only be removed by writ or oath of the drawer ; Fac. Coll. ^av. 29^. 1 795| Wal- 
laceSf Dict. p. 1484 ^3. 



' ^ It is thought that the presumption would now be held against the accepter, whe- 
ther tlie bill bore value in his hands or not. In the case of ffiUlaceSf not. *» the bill 
fave tL false description of the value, yet, without any proof that value of a different 
ind had been given, the Court decided in favour of the drawer ; and it was observed 
unqualifiedly, that << the law presumes that the accepter got value for the bill ; and 
** this presumption can onlv be taken off b^ writ or oath of party.'' The view taken 
in the text is called in question, Tait on Emdence, p. 477 ; G/rn, {2d edition,) p. 124. 

^^ Accordingly the onerous and bonajide holder of a stolen bill, blank indorsed, is 
entitled to payment from the drawer ; vid. supr. t. 1. § 10. not. '• So, also, a bill ha- 
ving been granted as a consideration to induce the drawer to accede to a compositioiv 
under the accepter's sequestration, this, (though rendering the bill a nullity against the 
partv immediately concerned,) does not constitute a vitium reale^ so as to affect it ia 
the bands of a bonajide onerous indorsee; Craigj ^c. \5th Dec. 1809, Fac. Coll. 

^^ In last edition, an erroneous reference was here made to Naughton, Dec. 1 o. 
1712, Dict. p. 1490. 
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exceptions against the assignee that are pleadable against the ce- Title IL 
dent, or original creditor ^^ One who had accepted of an indorsed ^ -^^'-^- 
bill from his debtor, not in solutum, but in security of his debt, was 
construed to take it tantum et tale as it stood in his debtor, and so 
not to have the privilege of an onerous indorsee, Forbes^ Jan. 15. 
1708, Crawfurd, (Dict. p. 1524). But by Fac. Coll. ii, 8, {Douglas^ 
Jan. 7. 1757, Dict. p. 1515), that distinction was disregarded; and 
a creditor who had accepted of an indorsation simply in security 
of a just debt, was found not to be affected with a backbond of the 
indorser, more than if he had taken the bill in solutum, or in full 
payment Yet if the bill should stand in the person of the indor- 
see, as trustee likewise for the indorser's other creditors, whose 
debts were contracted before the trust, a backbond granted by the 
indorser to the accepter will affect these ; because creditors cannot 
be said to lend their money, t>n the faith of a bill, which was not in- 
dorsed for their behoof till after the debts were contracted. A 
protested bill after registration, must be transmitted to others, not 
by indorsation but assignatioi) ; for no decrees are transmissible by 
indorsement, and registration is in the judgment of law a decree ^^. 
But the inference drawn from thence by some writers, Bankt. B. 1, 
T. 13, § 17, that the assignee is afterwards subjected to all excep- 
tions competent against the original creditor, can hardly be admit- 
ted ; for though a creditor, by using diligence on his debt, fre- 
quently acquires a new right, or an additional preference, he can, 
by no rule of law or equity, forfeit any privilege that was before 
competent to him, merely because he hath, in the course of legal 
diligence, recovered a decree upon registration of it ; and if the right 
remain entire in his own person after obtaining such decree, surely 
a conveyance from him, made according to the proper legal form, 
must, by the common nature of all conveyances, vest that whole 
right in his indorsee, or assignee, which was formerly in himself. 

32. 

'^^ This doctrine has been confirmed in a long series of cases ; so that now there is 
Ho point more completely settled, than that in all questions with a bill-holder, non- 
onerosity, malajides^ collusive indorsation, &c. are proveable only by the holder's writ 
or oath ; Wallaces^ supr. $ SO. not. *; fVighif 2Uh June 1809, Fac. Coll. ; Scat^ \9th 
Zkc. 1809, Ibid.s ArroU^ Uth June 1821, (^. S; B.J s Dennistounj ^ Co.^ 2d Feb. 
1822, Ibid. : MunrOy Blh Feb. 1822^ Ibid. ; Ferrie^ 2^th June 1824, Ibid. In Camp- 
t^ellf 25th Nov. 1824, Kidf the Court decided, on certain specialties, (withoot positive 
evidence, by writ or oath) against an indorsee, as having acted merely in the charac- 
ter of agent for the previous indorser; but they <* considered that the special nature 
^^ of the case took it from under the general rule of law, that non-onerosity can only 
*< be proved by writ or oath ; which rule, they thought, would not be aifected by this 
•• decision.^ 

It is not necessary to support the character of a bona fide onerous holder, that value 
Iiave been paid from the outset. An indorser, who merely lends his name to enable 
9L previous party to get his bill discounted, if afterwards obliged, at whatever stage, to 
retire the bill, thereby acquires all the privileges of onerosity ; Kidstony2\st Jan. i809| 
Fac. CM. 

77 It is true that indorsation will not carry either the protest or the decree implied 
in its r^istration \ but the bill itself may be transferred as well after as before regis- 
tration. If, however, the indorsee be aware of the previous dishonour, he will be ex- 
posed to aU exceptions pleadable against his indorser ; but otherwise, and where there 
are no marks of dishonour on the face of the bill, the mere fact of his taking the in- 
dorsation, after elapse of the day of payment, will not deprive him of the privilege of 
an onerous and bona fide holder ; Foe. CoU. Macadam^ 14M June 1787, Dict. p. 1613 ; 
Freer^ 4rc. ISth Nov. 1806, Dict. v. Bill op Exchange, App. No. 19 ; Wilkie^ SOtk 
Nov. I8II9 Fac. CoU. ; Crawford, SOth June 1814, Ibid.; 1 Bell Comm. 315, 2. Ibid. 
24. 

Where bUU have been ranked on a seauestrated estate, the dividends payable there- 
en are not afterwards transmissible by indorsation of the bills, but by assignation only; 
Fac. CoU. WaUace^ Hamilton 4* Co., Bth June 1821, fS. 4r B.J ; 2 BeU Comm. 24. 
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'S^. Bills must be negotiated by the possessor, against those upon 
ivhom they are drawn, within a determinate time, which if he ne- 
glect he loses his recourse* against the drawer. But some bills re- 
quire a more precise negociation than others. It might be thought, 
that the creditor in a bUI payable so many days after sight, ought, 
immediately after his being possessed of it, to present it to him on 
whom it is drawn for acceptance, and in case of a refusal, protest it 
for non-acceptance ; because the least delay in the presenting of 
such bills for acceptance prolongs the term of payment, which the 
possessor ought not to do to the prejudice of the drawer. But in 
practice, the creditor in bills drawn payable so many days after sight, 
has a discretionary power to fix the payment somewhat sooner or 
later as his exigencies shall require, Feb. 7. 1735, Gordon, (Dict. p. 
3562.) ; Fac. Coll. ii. 199, {Andrew, Nov. 21. 1759, Dict. p. 1584.) '\ 
It is a fixed point, that bills payable so many days after date, or on 
a certain day or month therein mentioned, need not be presented 
before the term of payment ; because that term being precisely fix- 
ed by the bill, can be neither prolonged nor shortened by the 
time of acceptance, Karnes 93, {Ferguson, Feb. 16. 1727, Dict. p. 
1558.) ; Falc. ii. 75, {Janiieson, June 28. 1749. Dict. p. 1569.); and as 
the debtor ought at that term to pay, and not simply to accept, a bill 
presented upon the day of payment was, upon the report of mer- 
chants, adjudged to be duly negoiated, where the possessor, upon 
the debtor's refusal to pay, protested it for not payment, without 
taking a previous protest for non-acceptance, Tmw. June 28. 1749, 
Jamieson* '^K For a like reason, it is unnecessary to date the 
acceptance of a bill payable so many days after date ; because the 
date of the acceptance has no connection with, or influence on the 
term of payment ; whereas in bills payable so many days after sight, 
or, in other words, so many days after they are presented, the ac- 
ceptance must be dated ; because the term of payment depends, in 
that case, on the date of the acceptance ; for the bill is presumed 
to be presented of the same date with its acceptance, unless the 
contrary shall be proved by an instrument. 

S3. All bills, in whatever form they may be taken payable, must 
be protested for non-payment if they are not duly paid. Though 
bills are, in strict law, due the very day on which they are made 
payable, and may therefore be protested on the day after ; yet three 
days immediately ensuing the date of payment are indulged to the 
creditor in the bill, upon any of which he may, without losing his 

recourse 

♦ This is the same case as that mentioned immediately before ; Falc. ii, 75, Dict. 
p. 1579. (It 18 reported also, Kitk. v. Bill of Exchange, No. 28, Dict.' p. 1494, 
and ElchieSi Ibid. No. 44.) 



7^ On this point, it has been observed, ^ That where the. draft is within a h'mited 
<' time after sight, the recourse will be lost by a neglect to make presentment within a 
<* reasonable time. What is a reasonable time, will depend on the custom, with all the 
** circumstances; as that the delay was occasioned by the draft being kept in circula- 
** tion, &c« It is not a proper jury question, as some have imagined, but a point of 
*< law to be inferred by the judge from the facts found by the jury. The bill must be 
<< put in circulation, not lock^ up for any length of time. But both a foreign and 
*^ an inland bill may be put into circulation before acceptance, and kept in circulation 
** without acceptance, as long as the convenience of the successive holders requires ;*' 
1 Bell Comm. 320. 
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recourse against the drawer and indorser, protest the bill ; which Title IL 
are therefore called the days of grace : But if the creditor shall de- 
lay protesting, till the day after the last day of grace, he loses his 
recourse, Karnes j Rem. Dec. 42, {Ramsay^ July 6. 1743, Dict. p. 
1564.) ; Jan. 29. 1751, Crmckshanksj (Dict. p. 1576.) ; Fac. Coll. ii, 
123, [Tod, July 12. 1758, Dict. p. 1583.) ^^ If Sunday be the last 
day of grace, the protest must be taken on the Saturday preceding ^^ 
Where a bill is protested, either for non-acceptance or non-pay- 
ment, the dishonour must be notified to the drawer or indorser 
within three posts at farthest; and in this notification the bill 
protested must be specially distinguished by its date, sum, and 
other essential marks, Tinw. July 21. 1747, JbAiw/oii * ®'* Pro- 
tests for non-acceptance may be taken by any person who holds 
the bill in his hand, against him upon whom it is drawn, either 
at his dwelling-house, or, if he be dead, at the house where 
he last resided : But protests for non-payment must be taken 

at 

* This case is also reported by Kilkerran and Falconer^ Dict. p. 1570; (likewise 
by EkhieSt r. Bill of Exchange, No. 87*) The doctrine of requiring notification 
within three posts is now held to have been laid down without authority ; Fac. Coll. 
Wit) 23. 1790, Carrick^ Dict. p. 1614 ; (1. Bell Comm. 328.) The rule is, with re- 
gard to foreign bills, that notice be given without any undue delay ; and as to inland 
bills, within lourteen days after the protest is taken ; 12. Geo. III. C. 72 ^'. 

7^ Fac. Coll. Jarron, nth June 1803, Dict. v. Bill of Exchange, App. No. 14. 

*^ Noting the bill is sufficient, though the instrument of protest be not extended un« 
til afterwards ; Fac. Coll. Brown 4* Co.^ Sth Dec. 1807, Dict. v« Bill or Exchange^ 
App. No. 21 ; Glen, p. 194. 

* ' *< In the case of foreign bills, if is e^qpressly declared by statute, < that notification of 
«< dishonour is to be made within suck time as is required by the usaoe and custom 
•^ of merchants i' (12. Geo. III. c 72. $ 41.). In England, it has been consider^ 
« ed as matter of law for the Court to determine what is reasonable. So far as any 
<< rule of law appears to be fixed,^ it would seem,«>l. That to such of the parties as re« 
M side in the same place, the notice must be given at farthest by the expiration of the 
** following day. 2. That, in successive notices, in the same circumstances, each should • 
*< have a day to give notice ; and that a bill-holder, placing his bill with his banker 
<< to recover payment, in effect augments the number of persons flrom whom notice 
'< must pass, by one ; and in a question with the drawer and indorsers, time will ac« 
^ cordinglv be allowed. 8. That to those who reside elsewhere, notice should be gi« 
^ ven by the next post, unless that should be so early after the dbhonour as to m^e 
^ this impossible, or inconvenient, as a general rule of trade. 4. That if the proper 
«< day of notice be a day of public rest, or of similar sanctity according to the religion 
. <' of the person bound to give notice, it will be sufficient on the following day." 
1. Bell Comm. 827. Mr Bell adds, that ^ probably these rules would be followed in 
*< Scotland, as grounded in sound discretion and mercantile usage :" and that the rule 
laid down in the text <• is not law ;'' Ibid. 828. See to the same efiect, Glen^ p. 204, 
etteq. 

As to inland bills, the period of fourteen days is express! v allowed by the statute. A 
bill draw from England on Scotland, or vice versa, is in tnis question held to be a^ 
teign bill ; Fac. Coll. Beyndds, ^th Feb. 1774, Dict. p. 1598 ; Ibid. Fergusson 4* Co. 
nth June 1808, Dict. v. Bill of Exchange, App. No. 18. It is said in one case 
to have been decided, that *< in a question among indorserst notification of dishonour, 
^ seventeen days after tbe bill was protested, was found sufficient and due negotiation, 
** though the parties lived io the neighbourhood of each other C* Andrew, 2d June 
1812, Fac. CoU. But there would seem to be no ground of distBOCtion between the 
case of indorsers and the ordinary case; Baickin, June 1792, Dict. p. 1619; and a 
sounder basis fi>r the judgment may be^ gathered firom the report, viz.— ^at << the 
** bolder of the bill gave notification of its dishonour as soon as she learned who the 
*' prior indorser was,** and therefore there was << no reason for saying there was unne« 
** cetsary or und^e delay.*^ 

It ia not essentud that there be written notice : it is competent to notify the disho- 
nour quomodocunque, and the fiict may be proved prout dejure $ Syme, 25th June 1818, 
Fac. Colls !• Bell Comm. 826. Sending notice by the post is sufficient, though it be 
not recdved; Aryt^, p. 227, and see Fac. CoU. Henderson, 19/A Jan. 1799, Dict. 
V. Bill o? Exchamgb, App. No. 7.; Stewart, ISM Dec. lS2l,fS. 4* B.J 
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less the person 
drawn on was 
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at tlie place where the bill is made payable ®% if any place be spe» 
cified in it ; and by none other than the creditor. The strict ne- 
gotiation of bills is confined to such as are in a capacity of being 
protested on the last day of grace. When therefore the days of 
grace are expired before diligence can be used against the debtor, 
ex. gr. where bills are indorsed after that period, the indorsee is left 
more at liberty, and is not tied to any precise form of negotiation. 
He ought Indeed to present the bill for payment ; but though he 
should not formally protest it fgr non-payment, he preserves his 
recourse, if he shall, within a reasonable time, give notice to the 
indorser that the accepter hath refused to make payment, Falc. iu 
1 69 (Youngs June 29. 1749, Dict. p. 1580,). As one to whom a 
right is assigned, not in solutum^ but simply in security of a debt, 
is not bound to use diligence, infr. Tit 5^ § 8, neither is an indorsee 
in security; and consequently he preserves his recourse against the 
indorser, though he should enjtirely neglect all (he rules of dili- 
gence required in the negotiation of bills, Fac. Coll. u. 82, [Alex- 
under, Jan. 9. 1758, Dict. p. 1582.) ^K 

34. It is a most equitable rule, That the possessor of a bill who 
has not used exact diligence, should lose his recourse against the 
drawer, if the perjson drawn upon become afterwards insolvent; for 
since the drawer transfers by the draught the whole right he had 
to demand payment, from himself to the creditor, to whom it is 
made payable, that creditor, if he shall suffer the debtor to fail,, 
when he might by a due negotiation have recovered payment, ought 
to suffer for his negligence ; and not the drawer, wnose hands were 
bound up by the draught. But even where the debtor continues 
solvent, the law is the same : For in that case the possessor can suf< 
fer nothing by losing his recourse against the drawer ; he may re- 
cover the sum from the proper debtor, and therefore is not to be 
indulged in any uhnecessary action of recourse against the drawer, 
which he is accounted to have renounced, by neglecting the due 
negotiation of the bill, 7Vww., Dec. 1744, Littlejohn *. In the 
special case where he to whom the bill is addressed hath no ef- 
fects of the drawer in his hands, the possessor's recourse against 
him is preserved, though he should have used no diligence ; for 
there the drawer, who cannot allege that he hath suffered the least 
damage by the possessor's negligence, ought not to have drawn up- 
on one who owed him nothing f- As to the extinction of bills 

by prescription or taciturnity, see below. Tit. 7, § 29. 

35. 

* Also reported by Kilkerran and D. Falconer^ Dict. p. 1569. 

t See case o^ Littlejohn before mentioned; Langley^ June 17. 174S, Dict. p. 1574 ; 
and Fac, Coll. June H. 1787, Macadam^ Dict. p. 16 IS. ®^ 



^* It is not necessary to state in the protest that the bill was protested at the place, 
of payment, provided it bear to be duly protested ; Commercial Bank^ 24fth Feb. 1818, 
Fac. Coll. 

^^ Contrary to tbb decision, it has been found, by two judgments of the Flouie of 
Lords, that a bill indorsed in security does require negotiation ; Murray^ 1 6M Feb. 
1762, as reversed on appeal, 17/A March 1769. Dict. p. 1592 ; Reid Sf Co. as decid- 
ed in the House of Lords, \21U Feb. 1791, Dict. 1620, S. Fol. Dict. 89 ; 1. Bell, 
Camm. 335. 

8* So also, Fac. Coll. Hilly 5ih June 1905, Dict. v. Bill op Exchange, App. No.' 
1 8. So also, notification is not necessary to preserve recourse against the drawer, where 
the bill has been accepted for his accommodation ; Gcldsmid and Moxon, ^6th May 
1814, Fac. Coll. Neither is it necessary ** among co-cautioners to a debt constituted by 
^< bill, the recourse being preserved against each other by the bond of caution ;" Fac. 
Colt. Jarron^ 11 th June 1809, Dict. v. Bill or Exchange, App. No. 14. But in the 

ordinary 
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35. Hitherto of the general nature of bills of exchange in so far 
as they are regulated by the Jus gentium ; — ^they may be now consi- 
dered with respect to the special privileges established in their fa- 
vour by statute. It has been already observed, B. 2, Tit 5, § 54, 
that debts proceeding on written obligations, let them be ever so 
clear, cannot be the foundation of summary execution, without a 
clause of registration ; and though they have that clause, horning 
cannot proceed in less than fifteen days, unless a shorter time be 
expressed in it. But as bills of exchange ought, out of favour to 
commerce, to have the most ready execution, notorial protests of 
them, either for non-acceptance or non-payment, having a copy of 
the bill prefixed to them, are, by 1681, C. 20, registrable within six 
xnontlis after the date of the bill, in the case of non-acceptance, and 
$ix noonths after its falling due, in the case of non-payment: And 
on the bill thus registered, horning upon six days may pass at the 
suit of the creditor, either against the drawer or indorser, in the 
case of non-acceptance, or against the accepter in the case of non- 
payment ^^ This statute is extended in all points by 1696, C. 36, 
to inland bills, i. e. bills both drawn and taken payable in Scot- 
land *. 

36. By the aforesaid act 1681, the creditor in a bill hath sum- 
mary recourse by horning, against the drawer and indorsers, even 
before the term of payment, if he who is drawn upon shall not ac« 
cept the bill ; because the creditor in a bill frequently consents to 
a aistant term of payment, in consideration of the additional secu- 
rity he acquires by the solvency of the person drawn upon ; and it 
were hard, if upon his refusal to accept the bill, the creditor should 
be both disappointed of that security, and be also obliged to wait 
the long term of payment, to which he agreed merely in the view 
of that security f. But afler a bill is accepted, the statute authori- 
ses no summary diligence against any other than the accepter : 
The creditor, if the accepter should fail, must insist by way of or- 
dinary action against the drawer and indorsers. The reason of this 
may be, that the accepter is accounted'the principal debtor, from the 
first intention of the parties to have the sum paid by him ; and the 
drawer and indorsers only cautioners, who consequently ought not 
to be made liable till the proper debtor be discussed :):. It is only 
the principal sum in the bill, with the interest, that can be charged 
for summarily. The exchange, when it is not included in the bill, 
the re-exchange, which is incurred by suffering the bill to be pro- 
tested and returned, and the expense of diligence, must be reco- 
vered by an ordinary action ; because these not being liquid debts, 
must be previously constituted by the sentence of a judge, that the 
quantum of them may be legally ascertained. 

37. Though 

* See SlaL 5. Geo. III. c«.49« as to bank notes. 
t JFac. Coll. June 20. 1795, Cowan, Dict. p. 1621. 

t^ Summary diligence may now proceed against drawers and indorsers as well a^ 
^itut accepters. See act 12. Geo. Illy c. 72. 




»P^. noi 8'; Colder, 22<f Dec. 1808, Fac. CoU. ; Thomson, SiiU ij- Co. 20M Jan. 1808, 
*^^<i. in not. : 1. Bell Comm. SSL In like manner, >^ the bankruptcy or insolvency of 
** the drawer is no excuse ibr not giving notice to him, or to the trustee, &c. on his es- 
'' UteT 1* Bell Comm. S32. 

"^^ Vid. i 36. not. t^ 
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37. Though bills, when they are not protested and registered 
within the six months limited by this act, lose the statutory privilege 
of summary diligence; yet as they continue to be the necessaiy vehi- 
cles of commerce for a longer time, they do not, immediately after 
the elapsing of the six months, lose the other privileges of bills, — of 
not being affectable, either by compensation, arrestment, or the se- 

{)arate receipts of the original creditor,— stated above, $ 3U What 
ength of silence or taciturnity in the creditor or indorsee is requi-* 
red, to extinguish all the extraordinary privileges of bills, seems to 
depend much on the custom of trading nations. By two decisions 
of our supreme court in 1715, bills, on which no diligence bad been 
used for five years after their dates, were declared to have lost their 
extraordinary privileges, J?r.80, 82, (Murray^ Feb. 18. 1715, Dict^ 

}K 1623, and Douglas^ same date, Dict. p. 1397) ; and by the two 
ater judgments, Feb. 6. 1719, Farquharion^ {Dict. p. 1626), tom^ 
pared with Feb. 1728, Grienon^ (Dict. p. 1626), these pnvileges 
were restricted to the shorter term of three years ; since which time 
it has been received as a rule, that bills which lie over for three years 
lose the peculiar privileges of excluding arrestment, compensation, 
separate receipts of payment, ^•c. *• 

38. It is not to every thing in the form of a bill that the law in- 
dulges the privileges of a bill of exchange ; for these privileges, 
having been introduced merely for the encouragement of commerce, 
ought not to be applied to writings intended to lie in the hands of 
crraitors, like bonds, as common money aecurities. Inland bills,- 
therefore, where they are drawn payable at a distant term, lose the 
nature, and conseauently the privileges, of bills of exchange. Bills 
not payable till three years after oate enjoy no privilege by oar 
practice, Karnes^ 55» ad fin. ; (Leslie^ Jan. 1725, Dict. p. 5766) ; but a 
bill payable one year after date doe8,«7ime21.1748, Tudhofe^ (Dict. 
p. 1510) ^^. For a like reason, no extrinsic stipulation or clause 
ought to be inserted in a bill which deviates from the proper nature 
of bills : And hence a bill bearing a penalty is null ; see Kame$r 
99 ; (Henderson^ Dec. 1727, Dict. p. 1418) ; Karnes^ Rem. Dec. 46. 
(Drummond^ Nov. 9. 1748, Dict. p. 1424.). Bills containing a 
clause of interest from the term of payment, are not null ; because 
they carry interest from that term ex lege^ though no such clause 
haa been inserted; but a clause of interest from the date is 
inconsistent with the nature of a bill, and so infers a nullity, 
Falc. ii, 228, (Moncriefj July 30. 1751, Dict. p. 1428); Fac. Call 
ii. 57, (Douglas, Nw. 15; 1757, Dict. p. 1429) f. Yet a bill, though 



* Bj itat. 12. Geo. III. c. 72, rendered perpetual by 25. Geo. III. c.lB. $ 55^ bilb 
and promissory-notes are made to prescribe in six years from the term of payment ; 
^BA they now retain their extraordinary prifileges daring that period ; Fac. Coll. Feb. 
6. 1787, Bobertsofh &c. Dicr. p. 11129 ^^. 

t Kilkerran reports two cases to the same purpose^ No. 5. and 26. voce Bills of 
Exchange, Paterson, Feb. 25. 1741, Djct. p. 1422, and Lockhart^ Dec. 11. 1750, 
Dict. p. 1427. But the Court seems now inclined to depart from this rule, and to 
sustain bills with such clauses; Fac. Coll. June 28. 1790, Sfooord, Dict. p. 1439, (as 
corrected in the erraU at the end of the volume, Fac. Coll. 1787-1792, Dicr. 
p. 1485.) ••. 

'^ As to the prescriptioii of bills, vid. infr. i. 7. $ 29. 

^^ In thb case, the obiection taken against the distant term seems to have been re- 
pelled on general grounds. And it is not doubted, but that now, whether in the case 
of foreign or inland bills, the rule recognised by the English law would be adopted. 
*< If a biU of exchange be made payable at never so distant a day, if it be a day that 
«< must come, it is no objection to the bill ;** per WiUes^ C. J., in Cdehan ▼• Cooke^ cited 
by Chitty^ p. 79, (5th edit.) 

^^ Mr Bell accordingly lays down, that << a clause of interest does not vitiate the 
«« bill;" \. Comm. 801, not. 4. 
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Bb^ajLlIfc Pine^ Feb. 14- 1721, (Dict. p- 4451) * ^°. And this holds, even iir 

such obligations as bind the granter to convey subjects within Scot- 
land ; for where one becomes bound by a lawful obligation, he 
cannot cease to be bound by changing places, Forbes^ Jxdy 5.. 1706, 
Cunningham^ (Dict. p. 4462), But though obligations to convey, 
if they be perfected, secundum legem demiciliij are binding here ; yet 
conveyances themselves of subjects within Scotland are not always 
effectual, if they are not executed ^according to the solemnities o^ 
our law : As to which the following distinction, appears to be ol>- 
served. In the conveyance of an immoveable subject, or of any 
right affecting heritage, the granter must follow the solemnities es^ 
tablished by the law, not of the country where he signs the deedy 
but of the state in which the heritage lies, and from which it is im^- 
possible to remove it : For though he be subject, with respect to 
iiis person^ to the lex domicilii^ that law can have no authority over 
property which hath its fixed seat in another territory, and which 
cannot be tried but before the courts, and according to the laws of 
that state where it is situated. And this rule is so strictly adhered 
to in practice, that a disposition of an heritable jurisdiction in Scot- 
land, executed in England afler the English form, was not sust^im 
ed, even as an obligation to compel the granter to execute a more 
formal conveyance, Feb. 1729, E. Dalkeith, (Dict. p. 4464) ^'. But 
in the case of a moveable subject . lying in Scotland, the deed of 
transmission, if perfected according to the lex domicilii^ is effectual 
to carry the property, Durie, J^dy 16. 1636, Sinclair, (Dict. p. 4501); 
Dirl. 390, {Scot, N^w. 2^. 1676, Dict. p. 4502) ; for moveables 
have no permanent situation, but may, at the pleasure of the pro^ 
prietor, be brought from any other place to his own domicil, and 
therefore are, considered as lying in that territory where the deed 
is signed, according to the rule, Mobilia sequutUur personam ^\ 

41. It 

• Fac, Coll. Jan. 3 1.. 1783, York-Buildings Company^ Dict, p. 4472. 



*^ Interest secundum legem loci contractus^ may be recovered in this country, thou^ 
beyond the legal rate sanctioned by our law; Campbell^ \Sth Feb. 1809, Fac. Coll.: 
Wilkinson^ 28M June 1821, Ibid, and 5. and B. ; 1. Bell Comm. 237. And, vice ver* 
say where the hcus contractus allows no interest, or only a lower rate, eflTect will equally 
be given to it ; Gillcw and Co., 2 \st May 1824, (5. 4" D.) 

^^ On the other hand, an English deed, if so executed, in point of form, as validly to 
carry Scots heritage, will be given effect to in regard to such heritage, agreeably to the 
law of Scotland, notwithstanding the same deed would, by the English law, be, un- 
der similar circumstances, unavailable against heritage situate in England; Lanui 
Weiry 6th Dec. 1821, fS. and B.J ^ 

A foreign lady, marrying a Scotsman abroad, and, under an antenuptial con- 
tract, drawn in a foreign form, accepting a certain jointure in lieu of her legal provi- 
sion% was held thereby to have validly renounced all right to any terce, locality, or 
aliment, out of her husband's estate situate in Scotland ; Countess of Findtate^-j 8/A 
Feb. 1814, Fac. Coll. 

•* Upon this principle, — that moveables follow the law of the owner's domicil, it 

has been decided, that an English commission of bankrupt carries the whole moveable 
estate of the bankrupt in Scotland, — whether in competition with a subsequent arrester * 

Fac. Coll. Siruthery \st July 1803, Dict. v. Forum Competens, App. No. 4 ; or with a 

sequestration under the Scots bankrupt statute ; Hoyal Bank of Scotland, 20th Jan. 
1813, Fac. Coll. No. 28; Falconer, \Sth Nai\ 1814, Ibid. (No. 10.) The same was 
decided, as to an American commission of bankrupt; Fac. Coll. Maitland, ^th March 
1807, Dict. V. Bankrupt, App. No. 26. Following out the principle, it is held, that 
the certificate obtained by the bankrupt must operate, in Scotland, a discharge of all 
claims which might have been proved under the commission ; Royal Bank of Scotland, 
20M Jan. 1818, Fac. Coll., (No. 29.); Dickie, 20th Dec. 1811, Ibid. not. p. 453. So 
long, however, as no certificate is jssued, the mere existence of an English commission 
bias bten found not to protect the bankrupt, in Scotland, from imprisonment as being 

in 



Of Obligations by Word and Writing. 



635 



41. It would be absurd to give the smallest effect to a foreign deed 
perfected according to the law of the place where it was made out, 
which would not be effectual here, though it had been perfected with 
all the solemnities required by our own law. Hence a testament 
made by a bastard in England, has no effect as to moveables in Scot- 
land ; because by the law of Scotland no testament made by a bas- 
tard is valid, let it be ever so' formal, Had. Feb.l. 1611, Purves, 
(DicT. p. 4494). Hence also a foreign testament, bequeathing he- 
ritable subjects situated in Scotland, is not sustained in Scotland, 
though by the law of the country where the testament was made, 
heritage might have been settled by testament, because by our law 
no heritable subject can be disposed of in that form, Durie, Dec. 9. 
1623, Hendersons, (Dict. p. 4481) ; lUd. Jvly 3. 1634, Melvill, 
(DicT. p. 4483) *^\ This rule is also applicable to verbal obliga- 
tions or settlements : Thus, nuncupative or verbal settlements made 
in England, though they have the same legal force by that Jaw as 
written testaments, cannot carry moveables' lying in Scotland ; be- 
cause by our law no proper testament can be made, or executor ap- 
pointed, Without writing. Stair, Jan. 19. 1665, Shaw, (Dict. p. 
4494). 

42. On a similar principle, where a foreign ground of debt, per- 
Jfected secundum legem domicilii, is sustained by our supreme court, 
the diligence which is to proceed upon it, and the other judicial 
steps necessary for giving it full effect, must be governed by the 
3aw of Scotland ; because these previous steps are required to deeds 
of the same kind^ even supposing them perfected in the Scottish 
ibrm ; and that judge within whose territory the debt is situated, 
^nd under whose authority it is to be recovered, must necessarily 
determine all questions of diligence and competition concerning it, 
according to the laws of his own country, and not according to 
^hose of a foreign state, which may be utterly unknown to him, 
and which have no authority, nor were ever designed to bind the 

judges of any state which is not subject to the legislature who en- 
acted 

• The same was found, Fac. Coll. iii. 127, Burgess, Jan. 18. 1764, Dict. p. 4484; 
Jbid. Jan. 14. 1774, Younger Children qfCrawfurd, Dict. p. 4486. 



mn meditatione fuga: ; Diclcie, supr. :^or from personal dilic[ence; Robinson^ 1 5th 
June 1811, Fac. CoU. But the soundness of this latter decision, in so far as regards 
the diligence of creditors who had previously claimed and taken under the commission, 
(which, by the law of England is a discharge oF all separate proceedings at their in- 
stance,) seems not unjustly to be called in question ; 2. Bell Comm. 604 ; and see Gor^ 
don and Paion, infr. not. ^^. It may be doubted, whether the same difficulty does not 
extend to the case of Dickie^ where the creditor had <^ produced his interest under 
** the commission." Indeed, that case was otherwise attended with such specialties,-^ 
in the strong allegations of fraud urged against the bankrupt, and in the circumstance 
of the bankrupt being a native Scotsman, while the incarcerator was a Scots creditor, 
—that, perhaps, it is scarce to be regarded as fixing any general point. 

In bankruptcy, however, as in every thing else, the lex loci rei sit<e is uniformly 
adhered to, in regard to the heritable estate. Accordingly, notwithstanding a prior 
commission of bankrupt in England, the heritage of the bankrupt may be affect- 
ed by adjudication, or other real diligence, at the instance of separate creditors, or vest- 
ed in the trustee under a posterior Scots sequestration, so long as the right of the Eng- 
lish assignees has not been validly perfected cither by seisin on a special conveyance 
from the bankrupt, or by complete real diligence; Falconeij 18M N(yo. 1814, Fac. 
CoU. (No. 9); Weston, Sfc. nth Dec. 18b7, ibid.; 2. Bell Comm. 690. 

^^ On this principle, a Scots personal bond taken to heirs and assignees, but <* se- 
'* clodioff executors," cannot be carried by a foreign testament ; Boss, Mh July 1809, 
fac. CoU. ; Vid. supr. B.2j t. 2, § 12. But in all questions touching heritable sub- 
jects situate abroad, the foreign testament will be given effect to, according to the lex 
loci I Fm. Call Wightman, \6th June 1802, Dict. p. 4479. 
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ftcted them ^^. Thus, because no assignation is, by the law of Scot^ 
land, effectual against ah arrester, if it has not been intimated pre- 
viously to the arrestment ; neither is a foreign assignment, not in- 
timated, effectual against him, though the lex hd should not re- 
quire assignations to be intimated,. Fotin/. July 22. 1708, JE?. Selkirk^ 
(DicT, p. 4453) '^ And, on the same ground, no executor named 
in a testament signed in England, hath any legal title to sue for the 
moveables lying in Scotland, till he be confirmed executor in the 
Scottish form, though the testament should have been proved be- 
fore the proper ecclesiastical court in England ; arg. July 18. 1666, 
Brown, (Dict. p. 4498.) As the law of one country is in most cases 
mat-ter of fact to the judges of every other country, the proper way 
of proving it, ia points which carry the least degree of doubtfulness, 
is by a written opinion of the foreign judges, which is readily grant- 
ed ex comitate, upon a recommendation fpom the court before whom 
the question which gave rise to the doubt has been brought ; see 
StaivyJan. 18. 1676, CwnwmgAaw, (Dict.. p. 12323), 

43. A writing, while it is in thegranter s own custody, is not ob- 
ligatory ; for as long as it is in his own power^ he cannot be said 
to have come to a final resolution of obliging himself by it. And 
because one may hold the custody of his writings, either by him- 
self or his doer, a deed which appears in the hands of the granter's 
doer has as little force against him as if he had retained the custo- 
dy of it by himself^. When the granter of a deed puts it into the 
hands of a third party, he is sometimes understood to deposit it 
with him, not to be delivered to the grantee as his own, till the 
existence of a certain event, or the performance of certain facts by 
the grantee. Thus a gratuitous writing, where it was found in the 
custody of one who was a stranger both to the granter and grantee, 
was presumed to have been deposited with himr under the tacit 
condition that it shoukl have been returned to the granter, if he 
called for it during his life ; but that if he did ao#,.it should be deli- 
vered upon his death to the grantee,. 5tetr, Jan. 25. 1677, {Ker^ Dict. 
p. 3249). But Lord Stair, without distinguishing between onerous 
and gratuitous deeds, afiirms^^. 4, T. 42^ § 8, that all deeds in tlie 
hand of a third person are presumed to have been delivered by the 
granter, absolutely for the grantee's behoof, and consequently be- 
come the grantee's unlimited property, unless it shall be proved 
by the writing or oath of the grantee, that they were deposited in- 

that 

^ But where, in a foreign eountry, such execution has already passed as by the law of 
that eounlry operates satisfaction of the debt, the creditor will not be entitled to avail 
himself here of the farther diligence, by which it might be competent to enforce payment 
of a similar debt in this country. Thus the judgment of an English Court, which has 
already received execution in England by imprisonment of the debtor on a writ of 
eapias ad satitfaciendwn^ has been found ta afford no ground for action or diligence in 
Scotland* ** in respect of the opinions of English counsel, which bear, that the taking the 
^ body of the debtor in execution, is, between these parties, a satisfaction of the debt;" 
Gordon, 12M Nov. ISIS^ Fac. Coff^ overruling a previous decision to the contrary, 
Laskley^ 2\st Dee. 1809, Ibid, So also an EngKsli bankrupt cannot be examined at 
the instance of the assignees under the commission, before the Judge Ordinary in Scot- 
land, as to matters on which, from having already obtained his certificate or other- 
wise, it would have been incompetent or illegal to examine him before the Commis- 
sioners in England; Patotif ^c. \5th Feb. 1816, Ibid, 

^^ As to the effect of a foreign commission of bankrupt, xdd. supr. not. ^*. 

'^ A letter containing money, which had been wafered, addressed, and given, with 
a penny, to the writer's servant, for the purpose of being handed to a runner to put 
into the post-office, was held delivered, though the writer died suddenly, (but without 
recalling his instructions,) while the letter still remained in his house ; and the party 
to whom it was addressed was found entided to its contents ; Fac. Coll. Cratofords, 
lUth Nov. 1807, DrcT. v. Moveables, App. No. 2. z 
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tliat person's hand under certain limitations or conditions. Accord- '^^i'J^k HI. 
ingly, a deed put by the granter into the possession of one who was ' -""~v -*-V 
doer both for the granter and grantee, was presumed to have been 
given to that person for the behoof of the grantee, 1735, Mrs Seton^ 
(not reported) *. It cannot well be denied, however, but that in 
special cases the depositation of a deed with a third party may be 
proved, not only by the oath or writing of the grantee, but by the 
oaths of the writer and instrumentary witnesses ; see Stair^ July 5. 
1662, Drummondy (Dict. p. 12309). Where the depositation of a wri- 
ting is either acknowledged by the grantee, or otherwise sufficiently 
verified, the conditions of it may be proved by the oath of the deposi- 
tary, Dwie, March 5. 1624, Hay, (Dict. p. 12378) ; Edg. Jan. 29. 
1724, Garden, (Dict. p. 3519) ; unless where these conditions ap- 
pear to have been reduced by the granter into writing. Stair, Feb. 
24. 1675, Cowan, (Dict. p. 12379) ; in which case, the written arti- 
cles afford a stronger and more unexceptionable evidence than the 
oath of the depositary '\ After a deed appears in the custody of the 
grantee, the presumption of delivery to him is so strong, that it can 
in no case be elided but by his own oath or writing, Mack. § 6. h. t. ; 
and if the delivery be confessed by the granter, or his representa- 
tives, the deed becomes the absolute right of the grantee, not to be 
defeated under the pretence of its having been granted in trust, un- 
less the trust be proved, either by the signed declaration, or by the 
oath of the trustee. All deeds that appear in the hands of the gran- 
tee are presumed in law to have been delivered at their dates, es- 
pecially where they are either onerous or rational, Fac. Coll. ii. 63. 
§ 3. [Gordon, 1st Dec. 1757, Dict. p. 11165). 

44. The general rule. That deeds are not obligatory upon the what deeds re- 
granter before delivery, suffers several exceptions. First, Writings, qa're no de- 
if they contain a clause dispensing with the delivery, are good to l^^^'y- 
file grantee, though they should be found in the granter's own cus- 
tody at his death. These are of the nature of revocable deeds : For 
tbe granter, by continuing them in his own keeping, continues a 
power with himself to cancel them ; but if he do not exercise that 
power, they become effectual upon his death. Death is, in such 
case, equivalent to delivery, because after \i there can be no revo- 
cation. 2diy, No deed of a testamentary kind requires delivery, be- 
cause the effect of testamentary writings commences only at the 
period of the granter's death. Sdly, Bonds, and other writings, in 
favour of children, need no delivery ; because parents have, by a 
natural right, the custody of their children's writings. Nor is this 
exception, as some writers have imagined, copfined to proper bonds 
^f provision granted by fathers to lawful children. The same rea- * 

son for which the law dispenses with the delivery of bonds of pro- 
v'ision by fathers to their lawful issue, is equally applicable to other 
deeds that do not properly fall under that appellation : And in prac- 
tice, bonds by a mother to her child, and by a father to a son who 
IS forisfamiliated, and even to a natural child, have been adjudged 
effectual without delivery, Durie, June 29. 1624, L. Silvertonhill, 
(Dict. p. 4098) ; Forbes, Dec. 16. 1712, Monro, (Dict. p. 5052) ; 
Stair, Feb. 25. 1663, Aitkenhead,, (Dict. p. 16994). On the same 
general ground, postnuptial settlements by the husband to the wife 
^e obligatory without delivery ; the husband himself being the le- 
^ keeper of his wife's writings, Br. 78. [Idndores, Feb. 18. 1715, 
^CT. p. 6126) '^. 4[thly, A deed in which the granter himself hath 

an 

* See Fac. Coll. May 81. 1796, HclweU, Dict. p. 1158S. 

'^ See Id^an, fyc. 21th Februarif 1828, (5. 4* D.) 
'* ParUi[fidd, \5ih May 1821, {S. 4r B.) 
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an interest, ex. gr. a reserved liferent, is good without delivery j for 
it is presumed, that the granter holds such deed in his own cus- 
tody, not because his intention is not finished concerning it, but to 
secure that interest which he has reserved to himself, Slair^ June 
19. 1668, Hadden, (Dict. p. 16997). Sikly, Deeds, which the Rant- 
er lies under an antecedent obligation to execute, are valid without 
delivery j for he in whose favour such deed is conceived, as he had 
a right to demand the granting of it, is also entitled to compel the 
granter to exhibit it after it is signed : Thus an assignation by a 
principal debtor, of certain rights in his person to his cautioner, the 
better to enable him to recover payment or relief, is effectual with* 
out delivery. Stair, Jan. 18. 1677, Dick, (Dict. p. 6548). ®%, 
Mutual obligations or contracts, signed by two or more parties for 
their different interests, require no delivery, Durie, June 29l 1625» 
Crawford^ (Dict. p. 12304) ; because every such deed, the moment 
it is executed, becomes a common right to all the contractors. The 
bare subscription of the several parties proves the delivery of the 
deed by the other subscribers tb him in whose hands it appears ; 
and if that party can use it as a deed effectual to himself, h must 
also be effectual to the rest. Hence a decree-arbitral was adjudged 
to have full force, in all questions with the subm^itters, from the 
time it was signed by the arbiter, even while it remained in the ar- 
biter's own custody, or bis clerVs ; lor the law considered them 
merely as the depositaries in keeping it for the common behoof of 
all the submitters ; each of whom had a proper interest in it, the 
moment it was executed. Home, 41. [Simpson, Dec. 10. 1736, Dict. 
p. 17007) *. Lastly, Where the granter of a deed inserts it in a 
public register, his publication of it to the whole people of the 
kingdom cannot be otherwise construed, than that he intends it 
should have full effect in favour of the grantee ; and is therefore 
equivalent to ddivery, DirL 272. (Bmccj June 23. 1675, Dict. 
p. 11185). 

45/i As the granter of a deed cannot be bound by it, till he d& 
fiver it, either to the grantee, or to a third party, neither can the 

Cntee be bound, until he accept of it. with all its limitations anid 
-dens. The bare receiving it from the granter ought not, in 
reasonable construction, to infer acceptance ; for where the granter 
of a deed gives it to the grantee, without expressly tying him to 
acceptance, the natural presumption is, that he leaves him at liber- 
ty to deliberate whether to accept or repudiate. Acceptance may be 
g roved by the grantee's express declaration, either written or ver- 
al ; or by acts done by him, afler receiving the deed, which im- 
port acceptance ; such as, putting it into a public register, taking 
the beneat of certain clauses in it beneficial to himself, or other- 
wise using it as his own : Alt which acts may be proved, either by 
writing, or by the testimony of witnesses. A creditor present at a 
genercQ meeting of creditors, where a trust-deed offered to them 
oy the common debtor had been agreed to, was understood to have 
acquiesced in the resolution of the meeting ; and therefore was tied 
down to acceptance of the deed, though ne had given no> opinion 
Sctually approving of it, since he did not expressly declare against it 

TIT. 

* See ft contrary decision, Fac. Coll. Jufie 20. 1783, Robertson, Dicr. p. 65S. ''• 



^ Tkete two deoMoas arc, perfcapt, oat irreconcileaUe. In Simpwn^ (vhidi is 
dbo reported by Eichies, v. Arbitration, No. 2.), the term of the submission had ex- 
pired, and the arbiter's functiom being thus, in every view^ at an end, it was of coarse 
held, that he could not recall his decree, but that the same might be recovered by ei- 
ther of the parties in an exhibitioiu la Robertson, again, the term of the submission 
had fu^ expired, and it was held, that, so long as the award remain^Kl with the cTerk, 
neither delivered nor put on record, it waa net yet out of the control of the arbiter, 
bat migbt be recalled or altered by himy the clerk being considered as merely the arbi- 
ter's aervmtf and his possession, therefore, precxseVy ec\uVi^eT\l x.o xVv%x ol \\v^ %xb\Xfir. 
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TIT. HI. 

Of Obligations arising from Consent^ and of accessory 

Obligations. 

CONSENSUAL contracts are those, which, by the Roman kw, 
might be perfected by consent alone, without the interven- 
tion either of things, or of writing. Of this sort were reckoned the 
contracts of sale, location, society, and mandate ; to. which our cus- 
toms have added permutation or exchange. All these must, ac- 
cording to the law of Scotland, be limited to moveable subjects ; 
for, as has been already observed, heritage can neither be sold, let, 
nor exchanged, without writing. 

2. In the first state of things, commerce was managed entirely by 
barter. One thing was given for another, and work was either paid 
in work or in commodities. After luxury, however^ had multiplied 
the necessities of mankind, this became in a great measure imprac- 
ticable. It seldom happened that one had just such a quantity of 
goods he had no occasion for, as might answer in value to those he 
wanted in exchange, or of such a kind as to be useful to the per- 
son with whom he wanted to make the exchange. Hence was intro- 
duced the use of coined money, which having a fixed value stamp- 
ed on it by public authority, might be a common measure or stan- 
dard for estimating every thing else. From this origin, sale, or, as 
it b called by the Romans, emptio vendition had its rise, L.l. pr. 
De contr. empt ; which may be defined, A contract, whereby one 
of the parties becomes bound to deliver a certain subject or com- 
modity to another, with a view of transferring the property, in con- 
sideration of a determinate price in current money to be paid for 
it Though this contract is perfected by consent alone, it does not 
strike against the rule of law^ that the property of things cannot 
be transferred but by tradition ; for though the contract is entered 
into and perfected with a view of transferring the property to the 
buyer, it is not actually transferred, but remains with the seller or 
vender till the delivery of the subject* '^ . 

3. 

• See Fac^ Coll. Nov. 20. 1798, Viscount of Arbuthnott, Dicr. p. US20. 



'^ Though not properly falling under the simple contract of sale, considered in the 
tat, it nay not be amisa to notice here ope or two particulars touching the law of sales 
bj auction. 

The leading principles in regard to such salea aze,-rl^i On the part of the exposer, 
that the roup shall bie conducted with the strictest bonajSdes^ without any attempt to 
raise tfic price by undue means, and in such a manner as that the subject min^ ulti- 
mately fisU to the highest real bidder :^And, 24» On the part of the bidder^ that no 
compimcy or other unfiur means shall be lesorted to, to depress the pricey or in anyway 
to ppevcBt the natural operation of a free competition. It has, accordingly, been found 
illegal tot ike exposer, either by himself or his agents— or through the medium of the 
auctioneer, Bmhite bonnet^ or any other acting for his behoof— >to buy in the subjiect^ er 
fa raise its price by biddings and so creating a fictitious and unreal competition i and 
sales eflSactcd under snch drcmmstances have been set aside as fraudnienti the 6ona 
fie bidder^ — ^where the subject has fatten to him, being entitled alt(^ther te repudiate 
the transaction, on account of the improper increase of price,— ana, on tile contrary, 
whew the mJbjfid has been bought is for the exposer^ bttng entitled to insist on being 
preferredj ar the lest and highest real offerer, at the sum Uiirly Udden by him before 
the first iU^4 bidding by £e exposer ; Gragf^ 7M Aufput 1753, Dicr. p. 9560^ El- 
€kie$t 9. SaL£, No. 10; Kilk. Watsoth 19M Jidy 1748, Dicr. p. 4394 ; Cree^ \st Dee. 
ISIOf Fac cut. So also^ it has been found Olegal, in the sale of e-aeqaestrated estate^ 
(even where the trustee was dhie exposer,} for tne b^nkropl^ efther in bis awvpemm^ 
or by employbg another, to bid for the sulgect ; AnieruM^ TO/* Hee. 1814, ffar. CM. 
On the other hand, where the offerers at a putific sale had combined to smodier ed«V' 
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3. Whatever falls under commerce may be the subject of sale ; 
and even things not yet existing, but which are only in hope ; as 
the draught of* a net, or the hope of a succession, L. 8. § !• De 
contr. empU Things, the importation or use of which is absolutely 
prohibited, cannot be the subject of commerce, nor consequently 
of sale, L. 34. § 1. eod. tit. But where the importation of particu- 
lar goods is only burdened with a duty, a contract may be effec- 
tually entered into concerning them ; for though the law enacts 
penalties, if they should not be regularly entered, it allows the use 
of them to all the community, and so leaves them as a subject of 
commerce, Karnes j 40. {Commissioners of Customs^ Nov. 27. 1723, 
DicT. p. 9533) * ^^ Yet even in the sale of run goods, no action for 
damages lies against the seller for not delivery, if the buyer knew 

that 

* See Clerk Hornet No. 155, Wilkie^ Nov. 6. 174S, DiCT. p. 9538 Where a mer- 
chant settled abroad, sells goods which are afterwards smuggled into this country, 
without having any accession to the act of smuggling, he may maintain action for the 
price in our courts ; Fac. Coll. ii. 16. Walker, Feb. 27. 1757, Dicr. p. 9548 ; Ibid. iv. 
No. 15. p. 225, More and Irvine, Nov. 13. 1765, Dict. p. 9545. But no action lies, 
if the seller has been concerned in the smuggling of the goods ; Ibid. May 15. 1793, 
Attorney ofCuUen and Company ; Djct. p. 9554, eod. die, Beid and Parkinson, Dict. 
p. 9555. A distinction seems to have been formerly made between foreign merchants 
and British merchants settled abroad; Fac. Coll. Feb. 11. 1790, Attorney of Cantley, 
Dict. p. 9550 ; Ibid, July 7. 1790, Attorney of Young and Company, Dict. p. 9553* 
But these cases were deeided by narrow majorities ; and the distinction seems now to 
be departed from. See the above case of Cullen in 1793. 



petition, and thus to enable one of their number to buy the subject at an undervalue, 
the proceeding was held to be fraudulent, and the sale not only voided, but the guilty 
party subjected in damages ; Murray, 1st March 1783, Dict. p. 9567. So also it was 
found ** unlawful for a person intending to bid at a roup, to give money to others that 
^ they might refrain from bidding;" Aitchison, ^Sthjtdy 1783, Dict. Ibid^ 

Articles of roup sometimes contain a stipulation that the highest offerer shall, 
within a given period, either pay, or give certain securities for the price ; failing which, 
he shall forfeit his right, and the immediate preceding offerer be preferred. Under 
such a clause, it has been decided, that, rebus integris, the next highest offerer is not 
entitled to insist on the forfeiture, the exposers being still willing to accept payment or 
security from the highest; Walker, 1 0th Feb. 1787, Dict. p. 14193. But, on the 
other hand, where the exposers, on failure of the highest offerer, have made intt^ 
motion, and formally called upon the next ip order to implement his obligation, this 
gives to the latter ^* a right to demand reciprocal performance, which no equitable con- 
^ siderations in favour of third parties can take away,'' and entitles him to have the 
forfeiture strictly enforced against the highest offerer ; Hannay, 1 5th July 1788, Dict. 
p. 14194. See as to the further effects of such clauses, Cred. of Currie, 13th Dec. 1791, 
Dict. p. 3162 •, Davidson, I9th Jan. 1815, Fac. Coll.; Johnston* s Trustees, \9ik Jan. 
IS 1 9, Ibid. 

Under another clause^ not uncommon in articles of roup, especially in the sale of 
vessels or heritable property, it is provided that the subject shall be exposed *< during 
<< the running of a half hour sand-glass, and the highest offerer at the outrunning 
<< thereof preferred to the purchase. This clause has become a mere formality ; for 
its legal construction is not that the glass shall be allowed to run out within the half 
hour ; on the contrary, it has been found << competent for, and indeed the duty of 
<< the judge of the roup, by laying the sand-glass on its side, or making it run back- 
*< wards, to prevent it from running out, so long as there appeared offerers bidding a- 
«< gainst each other;" Fac. CoU. Bums, 21th Nov. 1807, Dict. v. Sale, App. No. 4. 
Nay, it would seem to be an irregularity sufficient to annul the sale, should the glass 
be allowed to run out, so as prematurely to stop the competition. Where ** the judge 
<< of the roup, for want of a sand-gloss, made use of his watch," and in the midst of 
the competition declared the sale at an end, and preferred, as the last bidder, the party 
who had made the last offer immediately before the expiration of the half hour, the 
Court held, that ** he ought to have managed the watch in some such way as the sand 
<^ glass mieht have been ;" that is, he ought either to have stopped it, or set back the 
hands; and, therefore, as the competition had been improperly stopped <* by the 
** judge's misapprehension of what was his duty in such a case," it was decided, ** that 
** the proceedings at the roup were irregular, and cannot have effect ;" Ibid. 

On the subject of sales by auction, see more at large. Brown, p* 578, et seq. 

^^ The authority of this case, as well as that of Wilkie, not. *, has been called in 
question, 1. Bell Comm. 236 ; Brown, 143 : And the general proposition founded on 
it, is, at all events, extremely modified by the principles recognised in the subsequent 
decisions^ as referred to both in the text and notes. 
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that the goods were run, Clerk Home, 34. {Scougaly Nov. 16. 1736, Title HI. 
DicT. p. 9536.) ; see ir Geo. I. C. 30 * ''. The subject to be sold ^-^^v^^-^ 
ought, by the Roman law, to have been also certain ; i. e. the in- 
dividual itself ought to have been, by some obvious character, dis- 
tinguished from all others of the same kind ; insomuch, that even 
in a sale of fungibles qtice recipiunt functionem, such as sugar, oil, 
corns, &c the sale was not perfected till the quantity to. be sold 
was measured out or weighed, L. 35. § 5. eod. tit. But there is 
nothing more usual in our practice, than to sell wheat, barley, wine, 
&c by samples, without setting apart any precise corpus for the 
buyer. 

4. The price in a contract of sale must consist in current money, The price. 
f. e. either in the known coin of the country, or in foreign coin, 
which hath a determinate value or currency set upon it by the tacit 
consent of the state, § 2. Inst. De empt. If the price should be 
payable in bullion, or in wrought plate, the Romans pronounced it 
to be, not a sale, but barter or exchange. But this distinction, 
though it might have been of use in the Roman law, which attri- 
buted different natures and properties to those two contracts, infr. 
§ 13., can be of little use in ours, where the nature of both, and the 
obligation s^on the contractors, are in effect the same, ^dly^ The 
price must not be merely elusory ; otherwise the contract will re- 
solve into a donation, where tKe seller is only liable in that degree 
of warrandice which is implied in donations. The price ought al- 
so to be just, L e. in the sense of the Roman law, in some degree 
proportioned to the value of the thing sold ; and therefore, when 
a subject was sold for less than the half of its true value, the sell- 
er might have recovered it, on paying back the price to the buyer, 
L. 2. C. De resc. vend. * But this doctrine being repugnant to the 
common nature of contracts, is rejected by our usage ; for every 
price which the parties have agreed upon, is, in the judgment of 
the law of Scotland, just, if they have not been drawn into the con- 
tract by fraud or deceit. Stair, June 23. 1669, Fairie, (Dict. p. 
14231). The price must be certain, as well as the subject sold. 
It is most commonly fixed by the parties themselves at' striking 
the bargain ; and sometimes by a third person, to whom the par- 
ties refer the determination of it : But if that third person either 
could not, or would not, determine the price, the bargain was void 
by the Roman law, L. 15. C. De contr. empt. f. The price could 

not, 

* Kilk. No. 3. voce Pactum Illicitum, Cockburn^ Nov. 11. 1741, Dict. p. 9539. 
Sec Faci Coll. Feb. 26. 1779, M*Lure and M'Cree^ Dict. p. 9546. 

t Fac. Coll, Jan. 11. 1778, Earl of Selkirk, Dict. p. 627. 

^' So also, it would seem, that, even where the goods are delivered to the buyer, no 
action lies for the price at the instance of the smuggler ; compare Commis. of Customs, 
supr. in text Wilkie, not. • p. 640, and Cockbum, not. * h. p., with Duncan, Sth Feb. 
1776, Dict. p. 9546, and M^Lure and M^Cree, not. * h.p.; and see 1. Bell Comm. 
SS6, and Brcmi, 137, etseq. In Maclean, Sth Dec. 1788, Dict. p. 9549, a distinc- 
tion was taken, under which the Court held, that where, after delivery by the smug- 
gler, the goods passed from hand to hand, and were ultimately sold by a party, not the 
smuggler, action did lie to this party, notwithstanding the goods were afterwards sei- 
sed for want of a permit. Sed qucere. Whether, in the case of goods requiring permit, 
there be any solid ground for the above distinction ; — the want of permit certiorating 
each successive holder of the contraband character of the goods ; and his countenance 
to the traffic, under such circumstances, making him indirectly participant with the 
smuggler, in the infraction of the law, and so liable to the same exceptions? Such a 
party, in truth, seems to stand in somewhat a similar relation towards the smuggler, 
thAt die resetter does towards a thief. 
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not, by that law, be referred to the buyer, L. 35. § 1. De contr. 
einpt. ; but by our practice it may, Durie^ March 13. 1639, E. Mon- 
trose^ (DicT, p. 14155) *. Yet the buyer's determination upon 
such reference ought to be subject to the modification of the judge ; 
for that cannot be called an obligation which depends entirely on 
the will of the person obliged, L. 108. § 1. De verb. ob. '°°. Some- 
times also the price in sales of grain is fixed by the sherifF-fiars. 
These are the rates settled by a sentence of the sheriff, proceed- 
ing on the report of a jury, on the different kinds of grain, of the 
growth of the county lor the preceding crop ; and serve as a rule 
for ascertaining the prices, not only in contracts where the parties 
themselves cannot fix them, but in all sales where it is agreed to 
accept of the rates settled by the fiars, Fac. Coll. \i. 244. {Treamrc^^ 
of Aberdeen against Gordon^ Aug. 6. 1760, Dicx. p. 4414.) By act 
of sederunt, Dec. 21. 1723, the jury ought to be summoned before 
the 20th February, and the majority of them to consist of landed 
men ; but this last injunction was never in universal observance ; 
or, at least, is now in disuse in most counties f • 

5. Though this contract is perfected by consent alone, yet ear- 
nest is frequently given by the buyer in majorein evidentiam^ or as a 
corroborative symbol or mark that the bargain is perfected. Some 
civilians have affirmed, on the authority of L. 17. C. Dejid. instr. 
^c, and of pr. inst. De empt. vend.^ that the giving of earnest, or 
arrhcBj in place of confirming or assuring the contract, weakens it ; 
because a power, is thereby granted to either party to resile, not- 
withstanding the earnest ; to the buyer, upon forfeiting what he 
had given ; and to the seller upon restoring what he had received, 
with as much more. But these texts are expressly confined to 
the special case where the parties have it in view to reduce the 
contract into writing, and where, consequently, the bargain is not 
complete till a written contract be signed ; and the extending of 
that doctrine to all contracts of sale indiscriminately, appears con- 
trary to the obvious intention of parties at giving earnest, to the 
known meaning of the word arrhce, or arrhabo^ in all approved 
writers, and to the plain principles laid down in other texts of the 
Roman law, L. 35. pr. De contr. empt. ; L. 3. 6. 1 2. C. De resc. 
vend. ; L. 5. C. De obi. et act. If, therefore, he who hath given 
the earnest resiles, he not only forfeits it, but may be sued by the 
other party for performance ; since what was intended for strength- 
ening the contract cannot be wrested to the weakening of it. Since 
the question, In what cases earnest is to be imputed in part of 
the price ? is never fixed by the parties at giving it, the solution 
seems to depend on the amount of the sum that is given eo nomine. 
Where it bears no proportion to the value of the subject sold, ex. 
gr. a shilling in the purchase of a ship, or of a box of diamonds^ 
it is presumed to be given merely in evidence of the bargain, or, 
in the common way of speaking, dead earnest ; but if the sum be 
more considerable, it is reckoned up in the price. Another sym- 
bol 

* (So also, it may be referred to the seller). See Fac. Coll. ii. 247. Steven^ Nov. 18. 
1760, DiCT. p. S158. 

t See above, B. 1. Til. 4. § 6. 
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<< Goods commissioned at k/west pricey are to be charged as at the date of receiving 
<< the order. This rule was reckoned most conducive 'to the interest of trade, as well 
<< as most agreeable to practice;" Champion and Kirby^ l^th Jan. 1811, Fac. Coll. ; 
Brown f \60. 
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bol was anciently used in proof that a sale was perfected, which 
continues till this day in bargains of lesser importance among the 
lower rank of people, the parties licking and joining of thumbs : 
And decrees are yet extant in our records, prior to the institution 
of the College of Justice, sustaining sales upon summonses of 
thumb-licking, upon this medium. That the parties had licked 
thumbs at finishing the bargain. 

6. What is said by Justinian, pr. Inst De efupL, and copied by 
Mackenzie, § I. h. <., that how soon parties are agreed concerning 
the price, the contract is perfected, must be understood with cau- 
tion, and not in the full extent of the words ; for so long as the 
smallest difference remains between the parties, with regard to the 
term of payment of theprice, the time or place of delivery, or any 
other article whatever, that may have been the subject of commun- 
ing, the bargain remains unfinished, though the price should be 
agreed upon. 

7. Though the seller continues proprietor until delivery, yet if 
the subject perish before delivery, it perishes not to him, but to 
the purchaser ; who may therefore be compelled to pay the price 
to the seller, notwithstanding the destruction of the subject, ac- 
cording to the rule, Periculum rei venditce^ nondum traditce^ est emp^ 
iorisj L. 8. pr. De per. et com. rei vend. *. This makes an excep- 
tion from another known rule. That every thing must perish to the 
proprietor; and the reason of it is, that the property, which con- 
tinues in the seller till afler delivery, is but nominal ; he is truly 
mo better than the keeper of the subject for behoof of the purcha- 
ser, and so he is debtor for its delivery ; and no debtor for the de- 
livery of a special subject can in equity be answerable for the ca- 
sual misfortunes to which it may be exposed. Stair is of opinion, 
^. 1. T. 14. § 7., that by the usage of Scotland the seller hath no 
claim for the price where the thing sold perishes in his possession, 
even without his fault ; but no judgment hath been given on this 
point, by which any such custom might have been established '°'. 
Admitting however his Liordship's doctrine to be well founded in 
the case of the entire extinction of the subject, it is agreed on by 
a]l, that the seller is entitled to the full price, though the subject 
should, by mere accidents have turned worse while in his hands ; 
because, seeing the purchaser has the whole benefit arising from 
the improvement of it, he ought also to run the risk of its deterio- 
^tion ; Cujus est commodum^ eftis debet esse periculum. It is also in- 
contested, on the other hand, that the subject perishes to the sell- 
^^ before delivery in the following cases. First, If it perishes 
through his fault "'^ The seller is accounted in fault, where he has, 

either 

^ See Kilk. No. 5. voce Periculum, MelvUy Jan. SI. 1749, Dicr. p. 10072. (See 
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'^' On the contrary, judgment has repeatedly been giTen against Lord Stair's opi- 
1^ I HuUhieson, Sd January 1 744, ElchieSs v. Sale, No. 5 ; 1 . Bell Comm. 354 ; Brown^ 
S57. 

^^* The seller is accounted in fault where, in the case of goods commissioned from 
^ distance, he does not follow the buyer's instructions as to Uie mode of conveyance ; 
t^oHe^ 24M January 1749, Dict. p. 10095 ; or where, if left to himself, he does not 
^ the usual and ordinary precautions, according to the custom of the place, for fur- . 
nithing recourse against the carrier, wharfinger, &c. in case of loss; 1. BeU Coram. 
S5i; Brawn^ 369. Though the seller, however, be liable generally, for any neglect 
of da^ in respect, to the sue carriage, yet where he ships the goods on board of a Xxa^ 
i^ in regular employment at the port) he is not responsible for loss occasioned by the 

unseaworthiness 
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Book III. either by some positive act, exposed the subject unnecessarily to 
^^^""^^^^^^ danger ; or hath not employed that middle degree of diligence 

which is required in the contract of sale, by the rule laid down in 
L. 5. § 2. Comm. ; or where the subject has been lost through any 
latent insuflSciency or distemper anterior to the contract, arg. L. 6. 
C. De per. et comm. ret vend. ; or where the seller has been m mo^ 
ruj for not delivering it to the purchaser when he ought But it is 
not accounted mora, if the not-delivery by the seller be owing to 
the purchaser's declining to pay the price ; for the seller may law- 
fully retain the thing sold as a pledge, or in security of the price, 
Z/. 1 3. § 8. De act. empt. 2dly^ If, by a special article in the con- 
tract, any part of the risk should be laid on the seller, the lex con- 
tractits must be the rule. Thus, where the seller becomes obliged to 
deliver the subject at a certain place, the periculum continues his, till 
it be so delivered, Foutit. Jan. 25. 1687, Spence, (Dicx. p. 3153) '""K 
3dli/j Where a commodity is sold as a fungible, not as a corpus^ the 
hazard lies also upon the seller : A proprietor of lands, for in- 
stance, who sells a certain quantity of his farm-wheat of a particu- 
lar crop to a merchant, without specifying any individual parcel, 
suffers the whole loss, if any part of that year's wheat should be 
destroyed by fire, shipwreck, or any other misfortune, before he 
had performed his part of the bargain ; because the buyer did not 
purchase that precise part of the seller's farms which was lost, more 
tlian any other '°^ 
Delivery of 8. Delivery in a sale may be either real, by putting the ipsum 

ihe thing sold. corpus sold into the possession or under the power of the purcha- 
ser ; or symbolical, if the thing sold does not admit of real deli- 
very. By this delivery, the property is transferred to the buyer '***. 

By 

unseaworthiness of this vessel, ** unless it can be proved that he was guilty oF culpa 
" lata ;" Sward, 11th Feb. 1813, Pac. Coll. 

Again, in the case of goods sent by sea, the seller is in fault, where he fails to give 
such due and timeous notice of the shipment, as is required by mercantile usage, to 
enable the buyer to effect insurance, &c. ; Andrew, 6th Dec, 1810, Fac. Coll. / Amot, 
25th Nov. 1813, affirmed on appeal, nth March 1817; Ibid. Johnston atid Sharp, 2d 
June 1815, Ibid., where the seller was subjected for his neglect ;•— compared with Hoog^ 
2^th Jtdy 1754, DicT. p. 10096, and Elchies, v. Factor, No. 11 ; Heseltincs, 1 5th 
Jan. 1802, DiCT. p. 101 11 ; Elson, Hammond^ Co. \Sth Dec. 1808, Fac. Coll. ; where 
the seUer was found to have sufficiently complied with the known custom of the trade. 
See, generally, on the subject of this note, 1. Bell Comm. S54, et seq. ; Brown, 367, 
ct seq. 

'^3 So found again, Milne 4* Co. 1st Feb. 1809, Fac. Coll. Mr Brown notices the 
case of Mehil, not. * p. 643, as an intermediate decision to the contrary. But in this 
he seems mistaken ; for the point there decided was, not that the seller was freed from 
periculum, but, admitting theperictdum still to be his, that, supposing the subject to have 
perished or been injurea, casu, he was not further liable in damages, or for such pro- 
fits as the buyer might have made of the subject if delivered safe. See the different 
reports of this case, Kilk. supr. : Fdlc. Dict. p. 2289 ; Elchies, v. Sale, No. 8. 

'^^ Generally, wherever something remains to be done by the seller in order to put 
the goods into a deliverable state, ^* as where the quantity has not been separated from 
** a common mass ; or where the price is referred to weight or measurementi and the 
** quantity has not been ascertained ; or where the bargain is in reference to some test 
<< or criterion not yet applied, the risk is with the seller ; and if the goods have perish- 
<^ ed, he will have no claim for the price;'' 1. Bell Comm. 354, and see also Brawn, 
358, et seq. 

'^^ Where the thing sold is not in the immediatie possession of the seller, but in 
the bands of a third party, who is merely custodier for his behoof, — as, for example, a 
wharfinger, warehouse-keeper, 8cc. — notice to this custodier is sufficient, without any 
actual delivery or removal of the subject, to pass the property : the same sort and ex- 
tent of possession which was formerly in the seller being thus given to the buyer, and 
' the person, who originally held for the former, now holding, by a converted custody, 
MOhiy for the latter; 1. Bell Comm, 107 ; Brown, 525, et seq. But without notice, 

the 
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By the Roman law, the property was not transferred till the price Title IIL 
was also paid, or the seller satisfied with the security he had got ' ~~ 
for it But whether this would be held for the law of Scotland 
remains a doubt "'^ Though the seller, where the property is truly 

in 



the property does not pass. Thus, in the sale of goods, lying in an artificer's hands 
for the purpose of being manufactured, notice to the artificer is necessary, in order to 
exclude the creditors of the seller ; Eadie^ 1th Feb. 1815, Fac. Coll. So also, in the 
sale of goods lying in a bonded warehouse, transfer of the property is incomplete, un- 
til notice to the keeper of the order of delivery ; Mathie*s Trustee^ 2Sd Nov. 1804, 
DiCT.p. 14226, as reversed on appeal, ISth March 1810, 1'. BeU Camm. 112. in not. ; 
Tod and Co. 1st Feb. 1809, Fac. Coll. ; Aiddj 12th June 1811, Ibid. 

Under the bonding statutes, goods may sometimes happen, at the time of sale, to be 
deposited under the joint locks of the seller and of the revenue officers, in a warehouse 
belonging to, or in the occupation of the former. In such a case, it has been thought, 
that*tbe seller, being himself keeper of the bonded warehouse, << required no notice, in 
^ the one character, of the act which he had performed in the other," and that, conse- 
quently, in so far as the Court, in Auldj supr^f held notice, under such circumstances, still 
to be essential, the judgment may be considered questionable; 1. Bell Comm. 116. 
But this situation of mercantile property has since been provided for by statutory en- 
actment, — ** That if any goods lodged in any warehouse, shall be the property of the 
** occupier of such warehouse, and shall be bimajlde sold by him, and upon such sale, 
<* there shall have been a written agreement, signed by the parties, or a written con- 
<< tract of sale, made, executed and delivered by a broker, or other person legally 
<< authorised for and on behalf of the parties respectively, and the amount of the price 
'' stipulated in the said agreement or contract shall have been actually paid, or secu- 
** red to be paid by the purchaser, every such sale shall be valid, although such 
** goods shall remain in such warehouse, provided that a transfer of such goods, ac- 
« cording to such sale, shall have been entered in a book to be kept for that purpose 
" by the officer of the customs having the charge of such warehouse, who is hereby 
** required to keep such book, and to enter such transfers, with the dates thereof, upon 
*' application of the owners of the ffoods, and to produce such book upon demand 
^ made ;" 6. Geo. IF. c. 1 12. $ 9. 'Ais enactment comes in place of 4. Geo. IV. c. 24. 
$ 82. repealed by 6. Geo. IV. c. 105. J 366. 

Where, at the date of the contract, the thing sold is in the immediate possession of 
the seller, either by himself, or his servants, it may be doubted, notwithstanding a late 
decision to the contrary, whether any thing short of actual delivery, will be sufficient 
to pass the property. In the case referred to, it was held, that the property of grain, 
though allowed to remain in the seller's granary, and under the charge of one of his 
hired servants, was yet efiectually transferred to the buyer, by ro^ely intimating an 
order of delivery to the seller's servant f Broughton, 1 5th Nov. 1 809, Fac. Coll. This 
decision, however, which was pronounced by the narrowest majority, has since been 
called in question ; 1. BeU Comm. 103. and 228 ; Brown^ 525 ; and see the previous 
case of Salter^ 1th Feb. 1786, DiCT. p. 14202. 

'^^ In the case of actual delivery, whereby the seller puts the buyer in immediate 
fXMiession of the goods, there is no ground for the doubt here expressed. On the 
contrary, the doctrme of Lord Stair is quite recognised ; *< Sale being perfected, and 
^ the thing delivered, the property thereof becomes the buyer's, if it was the seller's; 
** and there is no dependence of it, till the price be paid or secured, as was in the civil 
** law, neither hypothecation of it for the price;" Stair^ B. \. t. li. § 2.— And see 
Karnes* Elucidations^ Art. 8 ; 1. Bell Comm. 169 ; Bramn^ 393. 

But in the case of constructive delivery, — that is, (taking the expression in the 
sense used by Mr Bell), where, instead of the possession of the buyer, ^ there is only 
** that of a middle- man, employed in carrying the goods to their destination^*^ 1. Comm. 
93,.-.the payment or non-payment of the price forms an important consideration. 
Where the price has been paid, this sort of delivery is equally efiectual with the most 
direct actual delivery, to divest the seller of all right in the thing sold, and to pass the 
property to the buyer : But where the price has not been paid, and where, the goods 
being still in the course of transport, the buyer becomes insolvent, the seller's right 
10 far remains, that he is entitled, in security of the price, to stop them in transitu. 
There is one exception, however : Where goods have been sent by sea, and a bill of 
lading transmitted, the right of stopping in transitu is barred by the transfer of the 
bill of lading to a bona Jide onerous assignee; 1. BeU Comm. 120; Brawny 483. 
The transUuSy where not thus barred, endures down to the moment when the 
goods reach their ultimate destination, and come into the possession or undei 
toe control of the buyer. Thus, goods delivered to a carrier are still in transitu, 
though they have reached the place to which they were directed, if they still remain in 
the carriers warehouse ; Dunlop, 22d February 1814, Fac. Coll. Even where part of 
A cargo has actually been delivered to the buyer, and the remainder unloaded and 
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in another, cannot transfer that right to the buyer, which is not in 
himself; yet the purchaser, who bought under the belief that the 
seller was proprietor, is entitled to all the intermediate fruits of 
the subject, according to the rules oibonajide possession, setforth^ 
wpr. B. 2. i. \. ^ 25. Delivery in a sale, vbi dolus dedit causam 
contractui^ ex. gr. where the buyer knew himself insolvent "'', has not 
the effect to transfer the property to him ; it remains with the sell- 
er, who was ensnared into the bargain ; so that the contract be- 
comes void ; Fac. Coll i. 5. {Dunlop^ Feb. 21. 1752, Dict. p. 741) *• 
And even tliough the goods so delivered should be afterwards ais- 
posed of to a bonajide purchaser, the former proprietor, as he wouM 
on that ground have been preferred to the right of the goods them- 
selves, in competition with the arresting creditors of the bankrupt, 
had they been still in medio^ is also preferable upon the price lying 
in the hands of the purchaser from nim, as coming in place of the 
goods ; Fac. Coll. ii. 47. {RohertsofCs Creditors^ July 27. 1757, Dict. 

p. 4941) f. 

9. The seller is, by the nature of this contract, obliged not only 

to deliver to the buyer the thing sold, with all the fruits of it ari- 
sing after the sale, to which he may be compelled by the actio empti^ 
but to make that subject effectual to the buyer, though there should 
be no obligation of warrandice expressed ; and consequently, if it 
should be evicted from the buyer, an action of recourse lies against 
the seller upon that implied warrandice, according to the rules that 
have been already explained, in the sale of heritage. On the other 
hand, the buyer may be compelled by the actio venditif to make pay- 
ment of the price, together with the profitable expense disbursed 
on the subject by the seller while it continued in his hands after 
the sale. 

10. 

* Stair J Dec. 22. 1680, Prince ^ Dict. p. 4932. Formerly it was held a rule that 
all purchases (upon credit) made within three days of the buyer's notorious bankrupt- 
cy and surrendering to his creditors, must be presumed fraudulent, June 16. 17S6, 
IngliSf Dict. p. 4936; Fac. Coll. Dec, 4. 1788, Allans Steuart and Company^ Dict. 
p. 4949. But this last decision was reversed in the House of Lords. 

I See Fac. CM. June 28. 1775, Shepherd^ Dict. App. voce Fraud, No. 3. 



laid upon the shore for the purpose of his taking it away, transitus is at an end only 
as to the part delivered, the remainder being stiU subject to be stopped by the seller ; 
CoUinsj 2Sd Nov. 1804, Dict. p. 14223. Where goods imported had been lodged 
by the buyer in a bonded warehouse, in terms of the stat. 43. Geo. IIL c. 132, (and 
the ratio decidendi equally applies to the more recent bonding acts,) it was held that 
the right of stoppage in transitu was at a close, and that complete and actual delivery 
had taken place; Strachan^ 2\st Jan. 1817, Fac. Coll. 

Somewhat analogous to the above right of stoppage in transitu in the seller, is the 
power possessed by a buyer of rejecting in transitu^ and refusing to take delivery of 
goods purchased on credit, when he finds himself insolvent; Steins, I6th Nov. 1810, 
Fac. CoU. ; in which case a doubt was even intimated, " whether, if the bankrupt had 
<< taken the goods into his possession, with the deliberate intention of making them his 
*< own, and rendering them a part of the bankrupt estate, such a transaction might not 
*< have been reduced at common law, under the head of fraud ;" Ibid, per L. Pres. 
Blair. See also, 1. Bell Comm. 158. 168. et seq. ; Brawny 571. el seq. ; and authorities 
there referred to. 

'^^ Mere insolvency is not enough. So long as the buyer is honestly struggling to 
retrieve his affairs, and is not actually bankrupt, or, as Mr Bell expresses it, nas not 
taken his << final resolution to abandon every thing, < cederefaro^ " there seems to 
be no fraud in his entering into contracts; 1. Bell Comm. n6.etseq.; Browne 410. ^ 
seq. Neither is it correct to say, that delivery in a Eale, ubi dolus dedit causam contrac-- 
tuif << has not the efilect to transfer the property \" 1. Bell. 229. in not. This is indeed 
a mere inaccuracy of expression, as appears from what follows in the close of the sec- 
tion, as to the right acquired by'<* a bonajide purchaser" from the first buyer. As 
against the fraudulent party, however, and his creditors, the contract is reducible, and 
restitution of the property may be obtained. 



Of Obligntions arisii^ from Consent, &c. 

l(k It was reekofiied one of the fiaturalia of this^ contractSt by the 
RomaQ law, that if the goode bought had, at the time of the sale, 
a lat^it fault or insufficiency not easily discoverable by the buyer, 
and of that kind that he would not have purchased the goods at 
any rate had he known it, the buyer was entitled, at any time with- 
in six months after the delivery, to sua for the recovery of the price, 
by the actio redhiUtoriaj upon his returning the goods to the seller ; 
tit.ff. De {BdiL edict. This action is, by our usage, limited to the 
special case where the buyer, in a few days after the goods have 
been delivered to him, offers them back to the seller ; for other- 
wise it is presumed, from the buyer's silence, either that he hath 
passed from all objections to the sale, or that the ihsufiiciency has 
Lappened aft^er the goods came to his possession ; Stair, Jan. 29. 
1668, L. Ayton, (Dict. p. 14230) ; Fount. Feb. 16. 1681, WeUwood, 
(DiCT. p. 14235) ; stated in (folio) Diet. ii. p. 367 ; Fount. Feb. 22. 
1694, Mitchell, (Dict. p. 14236) ; Fac Coll. iii. 38. {Ralston, June 
16. 1761, DiCT. p. 14238) *. If the insufficiency was of a slighter 
kind, it was lawful for the buyer, by the actio quanti minoris, to 
bave sued for the recovery of as much of the price as exceeded 
what he might reasonably have given for the subject had he known 
the defect But as no action is, by our usage, competent for set- 
ting aside sales on account of the disproportion of the price to the 
value of the commodity, it may well be doubted, whether the buy- 
er would, in consideration of its insufficiency, be entitled to the 
abatement of any part of the price f ""^ 

11. Among the conditions which are only accidental to a sale, 
and are not admitted except they be expressed, is the pactum legis 
oommmoricB, by which the sale becomes void, res Jit inempta, if the 
prioe be not paid within a determinate day. This condition, where 
It is stipulated by an express clause, does not suspend the sale ; the 
property is transferred to the buyer upon the delivery : But if he 
&il to pay the price within the time limited, the sale resolves, and 

the 

• See Bairdj Dec. 14. 1765, Dict. p. 1424.0, and Feb. 13. 1788, Baird^ Dict. p. 14243. 

t See Fac. Coll. Jan. 26. 1785, Hannay^ Dict. p. 13S34; Ibid. June 27. 1788, In- 
gUf^ ^c. Dict. p. 18335. The case is different where the buyer does not get the whole 
of the subject for which he contracted; Fac. Coll. ii. 28, Maclean, June 25. 1757, Dict. 
p. 14164 ; Ibid. iii. 148, Wilson, Nov. 14. 1764, Dict. p. 13330. 






^^^ The cu:lio quanli minoris in its proper sense, and so far as it is founded on a 
mere disproportion of the price to the value of the subject, is rejected by our law ; Slair, 
B. 1. 1. 9. § 10. and 11. ; Ibid. B. 1. 1. 10. $ 14. and 15 ; Bankton, B. 1. /. 19. } 3. ; 
Brmn, 287, 328. Accordingly, in the absence of fraud on the part of the seller, where 
Iwdsare sold, ftnd there is no dispute as to the buyer's having received the whole estate 
which he meant to purchase, he is not entitled to abatement from the price, on ac- 
count of a mere error in setting forth the property, descriptive, as consisting of so 
miny acres, or yielding such an amount of rental 5 Hannay, supr. not. f . IngliSt Spc. 
Jlni.i Gray, 2Sd Jan. 1801, Dict. v. Sale, App. No. 2. But, on the other bandj 
^here the buyer does not get the whole estate, e. g. if lands have been sold cum decimis 
^fffiusis, and it turns out that part of the teinds did not belong to the seller, Wilson 
^pr. not. f , or if it be expressly stipulated that the lands shall be entitled to a freehold 
^salification, and they turn out not so, Maclean, Ibid.i Gordon, 1 5th June 1815 
ffc. Coll., (reversed on a technical specialty, 1. Bligk, 287,) he may either claim a de^ 
doctioQ in respect of the part of the subject thus withheld wherever it is so distinct as 
^its value may be separated, or insist on the ground of error in essentialibus upon 
* ^ettitutio in integrum. This latter remedy, ind^, is available in all cases where the 
ciMilract can be shown to have proceeded in total misconception ; and to the seller of 
«^ne, equally with the buyer ; see Hepburn, Spc. ^th July 1781, Dict. p. 14168 ; B/atr, 
IM Jii^ 1790, as noticed 2. Bell Comm. 326 ; Brawn, 318, ^/ seq. 
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the property returns from him to the seller ; L.l.De leg. Camtn.' I'^K 
But if a sale should be entered into, under condition that the price 
shall be paid on or before a day prefixed, such condition, before it 
be purified, is, as Stair justly observes, B. 1. /. 14. § 4. truly sus-* 
pensive of the sale, which is not understood to be perfected till the 
condition exists ; insomuch that thoiigh the subject should be de- 
livered to the buyer, the property continues in the seller till the 
price be paid *. 

12. Among the acddentalia of this contract may be also reckon- 
ed the pactum de retrcybendendo^ or right of reversion in sales, by 
which the thing sold is stipulated to return to the seller, if he shall 
within a limited time repay the price to the purchaser. And this 
condition, when it is adjected to the contract, is most strictly ob- 
served ; so that the seller, if he shall sufier that time to elapse with* 
out making payment, loses his right of reversion, from that moment^ 
and cannot be restored by ftny subsequent offer of the price : For 
as in sales an adequate price is presumed to be paid to the seller, 
there is truly nothing penal in limiting the reversion, and therefore 
the buyer's absolute right of property ought not to be postponed 
or suspended beyond the agreement of the contractors. Though 
the right of reversion of lands is declared by special statute to af^ 
feet singular successors ; yet, in the sale of moveables, reversions 
retain their genuine nature of personal obligations, and consequent- 
ly are effectual only against the buyer himself, but not against his 
assignee. 

13. Permutation is a contract, by which one moveable subject is 
exchanged or bartered for another. It was deemed by the Rod- 
mans an innominate contract, which therefore produced no action 
till one or other of the parties had actually performed his part of 
the contract by delivery ; mpr. T. 1. § 35. But it is, by our prac- 
tice, fully perfected by consent alone, without any interventus ret. 
The Roman law seems to have held it for a rule, that where either 
pf the things exchanged belonged to a third person, the property 
was not transferred on either side ; and that, therefore he from 
whom one of the subjects happened to be evicted, might recover 
from the other what he gave in exchange for it, as still continuing 
to be his property ; L. L § 3, 4. De rer. perm. This doctrine may 
be equitable, if directed only against the party himself and his heir ; 
but there could be little security in the commerce of moveables, if 
it were extended against a singular successor, who had bonajide 
bought the subject Kom the party after the exchange. 

14. Location is that contract, in which a hire is agreed upon, for 

the 

• 

• * The same effect is given to a clause stipulating as a condition, that caution shall 
be found for the price on or before a day specified ; Fac. Coll. July 15. 1788, Hannay^ 
DiCT. p. 14.194. Sec Ibid. March 9. 1785, Youngs Dict. p. U191. 

103 xhis must be understood only as in a question with the buyer himself; for, as 
against third parties, whether creditors usin^ diligence, or voluntary acquirers from 
the buyer, a condition merely resolutive is oino avail. Lord Stair's doctrine is the 
correct one, that '' if by the contract and clause, the buyer become once the proprie- 
** tor, and the condition is adjected, that he shall cease to be proprietor in such a case, 
«< this is but personal ; for property or dominion passes, not by conditions or provi- 
«< sions, but by tradition, and other ways prescribed in law ;" B. I. t 14*. $ 4. and 5. ; 
and to the same effect, see Bankt. B. 1. /. 19. $ 2^. et seq. ; 1. Bell Comm. 170 et seq. ; 
Brown, 8S, and 427. 

It is difierent with the condition sutpensivi. The property never having passed at all^ 
can neither be atuched by- the buyer's creditors, nor be validly transferred to a volun- 
tary purchaser ; Stair, ut supr. ; and see Bell and Brown, ui supr. 
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the use of any moveable subject, or for the work or service of per- 
sons. He who lets his work, or the use of his property, to hire, is 
called the locator^ or lessor ; and the other, the conductor or lessee. 
It is the less necessary to insist minutely on the nature of this con- 
tract, that it is governed nearly by the same rules which are obser- 
ved in that of a sale, pr. Inst De loc. cond. ; of which, location may, 
without impropriety, be considered as a species ; for the use of the 
thing or service of the person, in location, answers to the proper-. 
ty which is acquired in a sale ; and the rent or wages in location, 
which generally consists in money, and must always be certain, an- 
swers to the price. It is obvious, from the name and nature of lo- 
cation, that no property is transferred thereby to the lessee who is 
entitled to the bare use of the subject let, which subject is again to 
be restored to the owner at the time agreed on by the parties. 
If therefore the lessor, who remains proprietor, shall make over his 
property to a third person, the right of use in the lessee ceaseth, 
from whom the new proprietor may recover the possession of the 
subject, notwithstanding the prior location. This rule, which by 
its nature may be applied equally to all locations, L. 9. C. De locat. 
obtained with us, even in leases of heritable subjects, till it was al- 
tered by special statute. 

15. As the contract of location is entered into for the benefit of 
both parties, they are liable in a middle kind of diligence ; prcestant 
culpam levefn. The lessor is, by the nature of the contract, bound 
to procure and to continue the free use and enjoyment of the sub- 
ject to the lessee, and he must deliver it in such condition that it 
may serve the purpose for which it was let "^ If by some fetality, 
or ids major^ which cannot be imputed to himself, it shall not be in 
his power to get the lessee into possession, he cannot be sued ex 
hcato for damages, L. 15. § 2. Loc. : And, on the other hand, he 
has no claim for hire from the lessee, who was, without his own 
&ult, debarred from the use of the subject, L. 33. eod. tit. vers. Sin 
vero. But if the lessee shall be kept or turned out of possession, by 
any act of the lessor which infers blame, ex. gr. by having, after the 
contract, sold the subject to another, without properly securing the 
lessee's interest, he not only loses his hire, but is bound, by an 
implied obligation of warrandice, to make up to him all the da- 
nnage he shall sustain through the eviction of the subject, L. 25. § L ; 
^- X. 33. Loc. 

16. The lessee is, on the other part, obliged to use the subject 
^^^11, to put it to no other use than that for which it was let, to pre- 
serve it in good condition during the lease, and to restore it to the 
lessor, and to pay to him the rent or hire agreed upon ' " : And he is 
^^titled to the necessary and profitable expense disbursed by him 
^^ the subject. If a mechanic, or workman, who lets his labour 
^^* service, shall, either from carelessness, neglect to perform the 
^ork he has undertaken, or, from want of skill, make it useless or 
^^Bufficient, he is liable to his employer in damages, L. 9. § 5. ; 
^* 13. § 1, 2. Locai.; for he ought hot, as an artisan, to have un- 
dertaken 



• Title 111. 



■ " See Wilson^ \Oth March 1810, Fac. CoU. 

* * ' A person hiring a serviceable horse, and returning him in a useless state, is liable 

^ his value, unless he can << establish, that the injury sustained could not be prevent- 

^ ^ by due care and attention on his part, and was occasioned by that for which he 

^ ^ras in no respect to blame ;" Marquisj 1 Uh June ISSS, (S. 4c D.J ; Bobertsofh SStf 

JW 1809, Fk. ColL ; Binnyj \6th Jubf 1679, Dict. p. 10079. 
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dertaken a work to which he was not equal "*. But if it cannot be 
imputed to him that the work was not performed^ he is entitled to 
the full wages agreed on^ L. 38. pr. eocL tit: A workman or servant, 
who is hired to a precise day or term, is entitled to his full wages, 
though he should, by sickness or other accident, be disabled from 
his service for a part of that time * "^ ; but if he die before the term 
be elapsed, his wages are only due for the time he actually served "^ 
If a master dies, or without good reason "^ turns off a servant who was 
entitled to maintenance at bed and board in his family, before the 
term agreed on f, the servant has a right to his fuU wages, and 
also to his maintenance till that term "^. And, on the other hand, a 
servant, who without a reasonable cause deserts his master's ser- 
vice before the term, forfeits his wages and maintenance, and is 
liable to his master in damages. For a like reason, if an appren- 
tice either die, or desert his apprenticeship, before the term there- 
of be expired, the master is entitled to the whole apprentice*fee 
stipulated to him by the indentures, without any abatement, since 
he has done nothing to render the performance of the contract, 
for the remaining years of the apprenticeship, impracticable ; Fac. 
Coll. ii. 267. (Shepherd^ Nov. 19. 1760, Dict. p. 589). 

17. The contract, by which the owner of a ship or vessel freights 
her to a merchant for the transportation of goods from one port to 
another, for a certain sum, to be paid either by the day or upon 
the whole voyage, is a species of location. But though that con- 
tract may be perfected by consent alone, it is usually reduced into 
writing, in the form of a mutual deed called a charter-party. Be- 
sides the freight specially covenanted to be paid to the master, he 
is also entitled to average ; by which is understood, in the com- 
mon acceptation of the word, that sum which is given to masters 
of ships, over and above the freight, upon account of the extraor- 
dinary charges they may be put to in the course of the voyage, by 
employing pilots to direct the navigation in rivers, or through 
banJks or rocks near the shore, or of the damage they may sustain 
by the loss of masts, anchors, or other ship apparel in a storm, ^. 
No part of the freight is due to the master or owner of a ship, till 
the whole intended voyage be finished, by unlading the cargo, and 
discharging the ship at the last port mentioned in the charter-par- 
ty ; 

* This was decided where the sickness of the servant had continued for eleven weeks 
in a year's service; Fac. CM. Nov. 29. 1794., Whiter Dict. p. 10 J 47 * ^«. 

f Or if the master does not give notice to the servant a reasonable time before the 
term of removal ; Fac. Coll. July 14. 1779, Baird^ Dict. p. 9182 ^ ' ^. As to the mode 
of estimating the servant's damage in such cases, vide Kilk. No. 8. voce Reparation, 
B4ie^ June 20. 1750, Dict. p. 18989 ; also Fac. Coll. Nov. 17. 1790, Puncheon^ Dict. 
p. 18990. 

«" Vid.inJr.h.t.§S7. ' 

"3 Maclean, Uh Feb. 1818, Fac. Coll. 

"^ A servant cannot defeat his contract by enlisting as a soldier; his master being 
still entitled to insist on the full term of service; Macdonellf \st March 1805, Dict. 
V. Mutual Contract, App. No. 8. 

'■^ See Hamilton, 9th Dec. 1824, (S. Sp D.) 

"^ Morison, 27th June 1828, (S. 4r D.). — ** When a servant is originally engaged 
<< for a year, tacit rdocation takes place, unless an express warning of forty days be 
« given ;** Dicente Lord Robertsoti, in Maclean, ^th Feb. 1818, Fac. Coll 

"^ A master cannot be compelled to retain the servant in his actual service, but 
<< is entitled, without any paction, to dismiss him on paying waees and board wages ;" 
Cooper, 5th March IS25, (S. 4* D.J Neither is a master bound by law, on expiration 
of the service, to give his servant a character; Fell, 12M Dec. 1809, Fac. ColL 
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ty ; which obtains even in a trading voyage, where there are per- 
haps five or six different ports at which the master is bound to put 
in one after another *. In most charter-parties, the master is ob- 
liged to remain a certain number of days at every port, for unla^ 
ding the old cargo and taking in the new ; in consideration of 
which, no allowance can be claimed by him over and above the 
stipulated freight ; and frequently a power is given to the freighter 
to whom the goods belong, in case oi necessity, to keep the ship at 
demurrage, (from the French demeurery to stay or continue,) in each 
port) a farther number of days, at the rate of a determinate sum to 
be paid to the owners or master of the ship, for each additional 
day that the ship shall be so detained in any of the ports aforesaid. 
The owner of a ship, when he wants money to purchase pro- 
visions or other necessities for an intended voyage, frequently bor- 
rows money ; for which the lender's only security is upon the ship, 
without any personal obligation against the borrower. Debts of this 
kind are constituted by bond or bill of bottomry, signed by the 
l>orrower, acknowledging the receipt of the sum, and charging the 
ship with the payment thereof upon her safe return home, after 
finishing the. voyage ; but declaring, that if she be lost during the 
course of the adventure, the obligation for the payment of that sum 
shall cease and determine, and that the whole loss shall, in that 
<:ase9 fall upon the lender. Sometimes merchants who are un- 
willing to engage in an adventure upon their own risk, choose to 
give a certain sum as a premium to one or more, who, in consi- 
deration thereof, grant to the merchant an obligation in writing, 
styled a policy of insurance ; by which the insurers oblige them- 
selves to undertake the whole risk of the ship or goods insured 
upon themselves, at a certain rate per centum^ proportioned to their 
value, and to warrant them to the owner during the course of the 
adventure, against all dangers arising from the sea, enemies' ships, 

5 urates, or other misfortunes whatsoever. Insurers are frequent- 
J called underwriters^ from the style of most policies, which begin 
^with the words. We the underwritten^ &c A merchant or owner, 
^tBvho insures ship or goods, knowing that they are already lost, has 
xxo claim against the insurers for any part of the sums insured : 
^nd if the master of a ship, after secretly unlading the cargo, shall 
fraudulently sink her, by boring a hole, in the hold, or other such 
devfce, with an intention to recover from the insurers the value at 
which the ship or goods insured are estimated, the insurers are dis- 
charged from their obligation, and the master is punishable crimi- 
nally ex dole. In case part only of the subjects insured be lost, 
each insurer or underwriter must pay at the rate of so much per 
cent, to the owner, in proportion to the sum for which he subscri- 
bed"®. 

18. Society, or copartnery, another consensual contract, may be 
defined, that by which the several partners agree, concerning the 
^communication of loss or gain arising from the subject of the con- 
tract. 



Title III. 



♦B20 



See Fac. CoU. Juhf 9. 1802, Taylor 4* Company^ Dict. p. 10113 ; (1. Bell Comm. 



' ^^ It would be impossible to supply, in thie compass of a note, all that is necessary 

^J|be known, of the important maritime contracts so shortly alluded to in the text. 

^e reader is therefore at once referred to the treatises of Marshall and Park on Insur- 

^"^ixc^/ Abbot and Hctt on the Laws of Shipping and Navigation ; and to an excellent 

^uumary of all the le&ding points of doctrine, which Mr Bell has, with his usual ta- 

>^t, digested in his Commentaries, vol. I. p. 404, et seq. 
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tract *. Among the Romans^ copartneries were sometimes entered 
into omnium bonorum^ of the whole estate belonging to the partners 
or socti^ L.\. 5. pr. Pro sodo. But by the present custom of na- 
tions^ they are limited to a determinate sum of money^ put by the 
partners into a common stock, to be employed in trade^ agricul** 
ture, manufactures, or other lawful negotiation from which profit 
is expected f- It is not enough towards constituting this contract, 
that two or more persons have the same thing in common among 
them, as in the case of co-heirs, or of several legatees in the same 
subject ; seeing such communion is not formed by the mutual choice 
of the proprietors, of each other for partners, L. 31. Pro soc. "^ 

19. Equality among the partners is the great characteristic of this 
contract ; and therefore, Jirst^ If the copartnery be entered into by 
writing, as it is most frequently in all trading countries, and if the 
contract express the several sums put in by each partner into the 
common stock, the proprietors are entitled to such a share of profit 
and loss as answers to the proportions of these several sums, unless 
it be otherwise covenanted. 2d/y, Where neither the quantity of 
stock put in by each partner, nor their shares of profit and loss are 
mentioned, their several stocks are presumed equal, till the con- 
trary be proved ; and of consequence, their shares of profit and 
loss will be also equal, L* 29. pr. Pro soc '*^ But a copartnery may 
be so formed, without breaking in upon the equality essential to 
the contract, as to give one of the partners an equal share of profit 
with the others, though his stock should be less than theirs, or in- 
deed though he should have no stock ; because the skill or indus- 
try of one partner may be worth the stock of another. Nay, 
this consideration will justify a copartnery, by which one of the 
partners, either from his superior skill in the management, or his 
sole right of property in the subject, stipulates for a certain share 
of the profits to himself, without being subjected to any part of the 
loss, L. 29. § 1 . Pro soc. '*'. This is the case in leases of mines, grant- 
ed 

* This contract, tiiough usually reduced to writing, may be effectually formed rebus 
ipsisetfactis : Fac. ColL Jan. 17. 1775, Livingston^ Dict. p. 14551 ; (2. BeU Camm. 
625.) 

f But the obligations gf the partners are not limited to the stock originally sob- 
scribed, as their share of the company's stock. See Fac. ColL Jtdy 24'. 1778, DoU" 
glasj Heron and Company , DicT. p. 14605. A contrary decision is reported by Lord 
KameSf SeL Decis. No. 155, Stevenson and Company^ Dec. 14. 1757, Dicr. p. 14667 ; 
but it appears to have pnoceeded on a specialty. See Fac. Cell. ii. 54. the same CMe» 
DiCT. p. 14560, (See infir. not. '*'). 

^'^ A victualling association, for the purpose of supplying its own members and the 
public with ^^ articles of convenience and necessity,'' and wnich carries on its transac- 
tions on credit, as well as for ready money, is a proper copartnery ; Sawersj cj-c. 24M 
Feb. 1815, Fac. ColL (See in/r. not. '*'). 

'*^ Macmhirter, \Uh Feb. 1822, (S. ^ B.J 

*'* « But such agreement, though effectual between the partners, will not free the 
•* partner with third parties j" 2. Bell Comm. 655 : and see supr. not f. The responsibi- 
lity of the partners to the company creditors is unlimited, notwithstanding the most ex- 
press paction to the contrary among themselves. In the case of Stevenson Sf Co.f in- 
deed, according to Lord Kernel report, supr. not. f , a contrary decision is said to have 
been pronounced, on the ground, that the partners having raised a joint stock by /t- 
mited subscriptions, and placed the business under the management of certain directors, 
these directors had no power to bind the partners beyond their special shares \ ao() that, 
consequently, what further debts they might contract, were good only against them* 
selves, and the partners were not responsible. If such a decision was pronounced, it 
wai, in a question with the company creditors, erroneous : the partners, on the ground 
stated, might be entitled to relief against their directors ; but, in the first instance, aAd 
to the creditors, they were clearly liable. The Faculty report accordingly places thje 
decision on a di£ferent basis : and in the later case of Douglasy Heron 4* CS. supr. not. f , 
it never was imagined that the partners were not responsible to the creditors to the 
last fraction of the debts. See aJso, 2. Bell Comm. 622. et. seq. 
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ore brought wp from the shaft ; which proportion is not chargaable ^^-^^'v^'^i^. 

with any part, either of the loss, or even of the necessary expense 

attending the work^ for such contracts, though made out in the 

form of leases, are as proper copartneries as those granted by a 

prbpri^x>r of land to the colani partioriif L. 25. § 6. Local. '*\ But '- 

copartneries, by which one of the partners is subjected even to the 

smallest share of the loss or expense, without being entitled to any 

diance for some part of the profits, called by the Romap law /eo« 

rnntBf are justly reprobated; since it is quite irreconcileable to equity, 

that one should lose, or run a risk of losing, something, while, at 

the same time, be hath not the least chance of gaining any thing, 

d. L.29. ^ 2. Pro sac 

20. Where a partner acquires a right in name of the company, Obligations on 
the property, by the obvious nature of the acquisition, is vested di- ^^^ partners, 
rectiy in the -company ; and when he acquires in his own name 
widi the company s money, he lies under an obligation to commu*^ ] 

nicate the benefit of the purchase to them '^K Nay, it arises from the 
good &ith implied in partnership, that a partner, when he purcha- 
ses, even with his own money, or at his own expense, a right which 
19 naturally connected with, or falls under the copartnery, is, like 
i tutor with respect to his pupil, presumed to purchase, not for 
himself, but for tne company ; Durie^ March 26. 1624, Inglisj (Dict. 
p» 1S5Q2) : But as the property still remains in the acquirer, those 
who purchase from him are secure against anv challenge from the 
feompany ; whose only remedy is an action of damages against the 
first purchaser for not having taken the right in their name or com^ 
municated it to them. It hath been much disputed, how far an 
obligation, signed by one of the partners, affects the company or 
copartnery by the Koman law ; as to which a variety of distinc- 
tions hath been imagined by doctors to reconcile the different ex^ 
pressions of the Roman jurisconsults. According to our present 
practice, the partners in private companies generally assume to 
^themselves a nrm or name proper to their own company, by which 
-they may bedistinguished in their transactions; and in all deeds sub- 
scribed by this name of distinction, every partner is, by the nature 
«f copartnery, understood to be intrusted with a power from the 
company of binding them. Any one partner, therefore, who signs 
a bill, or other obligation, by the company's firm, obliges all the 
other partners * ; but where he subscribes a deed by his own pro- 
per subscription, the creditor, who followed his faith alone in the 
transaction, hath no action against the company, unless he shall 
prove that the money lent or advanced by him was thrown into the 
Common stock, L. 82. Pro soc. No partner, however, can^ without 
* special warrant from the company, bind them by any deed of his, 
t:^ough signed by the social firm, in a matter which falls not under 

the 

♦ Fae. CM. June 14. 1766, Dewar^ Dict. p- 14569 ; {infr. not. » «♦). 

*** Od the contrary, it would seem that thoie are not copartneries in eny proper 
%«nie. The proprietor of the mine is nowise concerned with the operations or business 
of his tenant, farther than that there shall be set aside his stipulated proportion of the 
fpoia produce. The tenant may make large profits, or may be totally ruined by losses, 
hot bis landlord shares in neither. The lordship, to which he is in all events entitled, 
is nothing bnt a species of rent payable in kind. 

*«' gte. Coll. Wallace, Hamilton ^ Co. Sth Jtme 1S2U {S. 4* B.J ; 2. BeU Oomm. 
614. 
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the ordinary coursie of administration '*^ Hence a bond of arbitra- 
tionv or reference of certain company^-claims, made by a partner in 
name of himself and company, to arbiters, was adjudged ineffectual ; 
Ndfv. 1728, LumsdainCf (thcT. p. 14567), observed in (Folio) Did. 
ii.;>. 376. 

2L It also proceeds from the mutual confidence inherent m this 
contract, that the several partners are not always obliged to use that 
middle kind of diligence, which prudent persons employ in their 
own affairs ; they are secure, if they manage the company's con- 
cerns as they would do their own. If, therefore, a partner should 
fall into an error in management, for want of a larger share of pru- 
dence or skill than he was truly master of, he is not answerable for 
the consequences : He did his best ; and the other partners have 
themselves to blame that they did not make choice of a partner of 
greater abilities, § 9. Inst de soc. 

22. As partners are, from a delectus persoruB, or the reciprocal 
choice they make of each other, united in a kind of brotherhood, 
no partner could by the Roman law transfer his interest or share 
in the society to a third person, without consent of the company, 
L. 19. 59. pr. Pro soe. ; but copartneries, even private ones, may be 
now so constituted by a special article for that purpose, that the 
partners are left at liberty to transfer their shares to whom they 
please. If any of the partners shall assume a third person in- 
to partnership with him, such assumed person becomes partner, 
not to the company, but to the assumer, L^ 19. 20^ eod. tit. The 
company are not bound to regard the second contract formed by 
the assumption, which is limited to the share of the partner assum* 
ing. He still continues with respect to the company, the sole pro- 
prietor of that share, and must sustain* all actions concerning itr 

23. Every partner is obliged to advance the sums necessary for 
carrying on the company's business, in proportion to the original 
share he has in the copartnery. If one of tnem has advanced any 
sum out of his proper money, upon the common account, or hath 
suffered any damage by robbery, shipwreck, or other misfortune^ 
while he is managing the company's iEiffairs, the expense so incur- 
red, or the loss so sustained, must be made up to him out of the 
common stock, L. 52. § 4^ eod. tit^ ; and, if that is not sufficient to 
repay it, all the partners must indemnify him out of their proper 
money, each in proportion to his sharp of profit and loss; and if 
any one of them shall have become bankrupt^ that burden falls on 
those who remain solvent, with the deduction of the share falling 
on the partner himself who has expended the money or sustained 
the loss ♦. But if the loss be more remote or indirect, esu gr^ if 
one from malice against the company should have disinherited his 

lawful 

• Fac. CM. Ncv. IS. 17S5, Cretan of Macghie^ Dicr.p. li66S ; (2. BM Omnu 
685.) 

'^^ ir« therefore, a partner grant an acceptance under the social firm, not for acom- 

Eany debt, but, without the knowledge and privity of the company, for a private debt of 
is own, th^ company are not liable to the creditcMr, improperly receiving such accep- 
tance; Blair MOler, S2djan. ISll, Fac. CM. i Kennedy^ 2^d Dec lS14,/6fdL/ 1. 
Bett Omrn. 81S and 514; 2. Ibid, 616; and compare Gark^ SOM Nao, 1%2U and 
98M FA. 1S8S, (& 4* D.) But ^ the company is liaUe even for the fraudulent acta of 
^ a partner acting in the line of the partnership f 2. BM Camm. 616 ; and therefoi^ 
where a partner obtains an advance, &c. as tor the company's behoof r^nd grants, a 
bill for the amount under the social firm, the company isliaUe, though the m^ney, &c. 
shall afterwards be appropriated by this partner to hit own private use ; Dewar^ nci. ^ 
p. 65S» 
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> Book UL renouDcer has a right to demand his just proportion of the common 
^^-^'^^""^ stock and profits* But if a partner shall renounce from unfair or 

interested views^ ex. gr. to purchase on his own account what the 
company intended to have bought for themselves ; or if he shall 
withdraw before the term fixed by the contract, or at an unseason*; 
able conjuncture, which may bring damage to the company, he sets 
his partners free from all their engagements to him, while he con^ 
tinues liable to them for the unjust profits he may have made by 
quitting the society, and for the damage arising to the company 
*^om his renunciation, § 4. Inst. Desoc. L. 65. § 6. Pro soc. In the 
case, either of death or of renunciation, the remaining partners may, 
if they shall judge proper, continue the copartnership ^^\ either ex-' 
pressly, by entering into a new contract, or tacitly, by going on io 
the management of their common affairs upon the former plw^ arg. 
$dii/. By bank- § g, /^, j)e soc. *. The Roman lawyers tell us, that society is aU 

^ ^ SO 

* The difisolution must be notified to the puUic, Mmf 24. 1791, Dal^iesh and 
Flemings Dict. p. 14595, from Folio Diet. vol. iv. p. 288 ^^^. 

1 ^^ It is incorrect to say, that the remaining partners may ** continue the copart- 
*' nership/' The natural effect of dbsolution, where there is no arrangement to the con* 
trary, is to terminate << the whole concern,." and <^ to bring all to a sale^'' so far as an 
actual division of the common property may be inexpedient or impracticable; 'Jfor- 
shiM^ 2Sd Feb. 1816, Fac. CoU. ; 2. Bell Camm. 641-8. 

198 ti There may be a complete dissolution as between the partners, and yet they 
** may all continue responsible to the public'' for future contractions under the social 
firm ; 2. Bell Comm. 6i7. It is with reference to this latter responsibility, that no- 
tice of the dissolution is requisite. As to what shaU be considered sufficient notion 
. there is a distinction between those who have previously dealt with the compaoy, and 
those who have had no such dealings i 1. To the former, nothing short of direct and 
special notice will do. Where a new partner is assumed, and there is a distinct change 
of firm, under which the new transactions take place, this is equivalent to actual no- 
tice; Dunbar J lOth March 1810, Fae. CoU. But advertbement in the Gazette, though 
accompanied by similar advertisements in other newspapers, unless brought home to 
the creditor's actual knowledge, will not avail ; 2. Bellf 649 ; Douglas^ Wilson^ and Mac- 
Auleyt 2Mh Dec. 1814; Sabers ^ 2^th Feb. 1815, Fac. CoU. 2. To strangers, who 
have not formerly dealt with the company, actual notice cannot be given, << and the 
<< law seems to be satisfied with a Gazette advertisement, accompanied by a notice in 
** the newspaper of the place of the company's trade, or other fair means taken to pub- 
** lish, as widely as possible, the fact of dissolution ;" 2. BeUf 651. In the case of 
SawerSf supr. as reported in Fac. ColLf the Court appears to have held advertisement 
in the provincial paper alone, sufficient notice to strangers. But Mr Bell, who waa 
counsel in that case, and who refers to it in support of the passage just quoted, do^ 
not seem to hold it a safe authority to tbis extent ; and the more prudent course, cer- 
tainly, is that which he suggests. 

It is said to have been held in England, that there is no necessity for advertising thtf 
dissolution of a secret partnership} 1. Montagu^ (on Partnership,) 106; Euans, 4. 
Esp. 89. But in Scotland there does not seem to be any difference in tbis respect. 
^< The general rule of law must be observed in all cases, .whether the partners wereao- 
<< tive or sleeping, and whether their names appeared in the social firm, or whether the 
<< social firm consisted only of one name;" Hay^ S^c. 21th Jan. 1809, Fac. CoU.f over-» 
ruling Armour i 29th Nov. 1774, Dicr. p. 14575 ; 2. Bell^ 652. 

As to the necessity of notice in the case of dissolution by death, there has yet b^n 
no expirees decision. Lord Eldon, in deciding an English question, seems to have leant 
towards the negative opinion : ** I conceive," says he, *^ that the death of a partner of 
*< itself works a dissolution of the partnership ; and I am not prepared to say, notwith- 
** standing all I have read on the subject, that a deceased partner's estate becomes 
** liable to the debts of the continuing partners, for want of notice of such a dissolu- 
** tion ;" 3. Merivale^ 614. The same opinion is favoured by Mr Bell^ 2. Comm. 648. 
The case o! Paterson^ 5th July 1808« Dict. v. Society, App. No. 4., has been refer- 
red to as an adverse authority ; Stark, SOS ; but it proceeded on a different principle, 
1. BeU, 280-2 ; as did also the later case of Kemp, 17 th June 1824, S. 4* D. Fid. in/r. 
in notis. 

It must be observed in conclusion, that by no form of notice, and by no agreement, 
however express, with his copartners, can the retiring partner free himself from liability 
to third parties for the company debts and obligations, as existing at the date of disso* 
lution *, nor will these parties, by merely continuing to deal with the company, in iha 
knowledge of the dissolution, be held to have discharged the retiring partner of such 
subsisting responsibilities; Ramsajfs Executors, ISth Jan. 1814; 2. Bell, 647. 
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SO dissolved egestate^ or by a partner's bankruptcy '^^ : And without 
doubt, where all the partners, or rather when the company itself, 
becomes bankrupt, and hath no common stock left, deest res, there 
can be no society without a subject capable of yielding profit. But 
if the case be put, that afler goods are purchased on the company's 
credit, for the price of which all the partners are bound, one of 
them shall become bankrupt, the insolvency of that partner confers 
no title upon the rest to pocket up the whole profits, to the exclu-- 
sion of him who has failed, on pretence that the society is dissol- 
ved as to his share, and that therefore they are entitled to the 
whole profits, as they run the whole risk of the price ; July 12. 1 749, 
Paterson, (Dict. p. 14578) '^^ 

27. Upon the dissolution of the society, the company goods fall 
to be divided among the surviving partners, and the representatives 
of those that are deceased, according to the several proportions ei- 
ther expressed or implied in the contract '^' : And if the company- 
debts exceed the funds, the solvent partners must make payment 
to the creditors out of their proper estates. Where one of the 
partners is, by the conception of the> contract, bound to contribute 
nothing more than skill and service, he is not subjected to any part 
of the loss ; for such stipulation seems to exempt him from the 
payment of money '^*. As to the profits, he is, without doubt, enti- 
tled, upon the division of the society goods, to such a share of them 
as is allotted to him by the copartnership ; but he has no claim to 
any part of the original stock, org. § 2. Inst. Desoc. vers. Nam etita. 
His service is understood to be compensated with the use of that 
stock, not with the property of it ; and as, upon the dissolution of 
the contract, he retains his skill and service to himself, it is equi- 
table that the other partners should also retain what was contribu- 
ted by them towards the common stock, and the hazard of which 
lay upon them alone. But from this rule, the case must be except- 
ed, wnere the contrary is expressly covenanted, or at least implied 
from the special nature of the agreement; an instance of which 
last is stated by Puffendorf, Dejur. nat. Lib. 5. C. 8. N. 2. 

28. Public trading companies are now frequently constituted in- 
to corporate bodies, sometimes by statute, and sometimes by grant 
from the Crown, with rules very different from those which either 
obtained in the Roman Law, or to this day obtain with us in private 
partnerships. They are understood to be perpetual, if their dura* 
tioTk is not limited by their charter or patent ; and consequently a 
pa-rtner afler his death transmits his share to his representative, 
^ho thereby becomes one of the partners. Any member of the 
company may also, during his life, by transferring the stock, sub- 
stitute 

^^ Perhaps it would be more accurate to say, that a partner's bankruptcy (like his 
pacity from disease, &c.) is a sufficient cause for the others renouncing thecopart- 
flip, or getting it judicially dissolved, than that such bankruptcy, of itself, and as 
^re ipsofacto^ operates a dissolution. See, however, 2. Bell Comm. 6^^ ; where 
laid down, that though the ** insolvency of a partner does not alone dissolve a 
Ttnerahip," and though it may be doubted whether even ** bankruptcy under the act 

696, c. 5f* would have that efllect, yet'^' bankruptcy by sequestration, which transfers 
the creditors all the partner's rights, will unquestionably have this effect ;*^ and 
, it would appear, would a trust-deed for the benefit of creditors." 

^^ In every case of dissolution, it u clear, that the representatives or creditors of 

deceased or retiring partner must participate both in the subsequent profit and 

^s wherever ** these are the necessary results of what had already been done or com- 

iKtlenoed before the dissolution ; — of which it may be said that the risk is already de< 

pending at the period of dissolution ;" 2 Bell Comm. 656. 

*^' Vid. iupr. not. "». '^^ Vid. supr. not. "'. 
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Book III. stitute another in his place, without consent of the company ; but 
' ^~ ^ ~^ he cannot, in consequence of his renunciation, claim from the com- 

fiany his share of the common effects, as he might by the Roman 
aw. By the charters or patents erecting these public companies^ 
no obligation can be granted that shall be binding upon the com- 
pany, nor can any subject be either sold or acquired for their be- 
hoof, but by the order of certain directors, who must be chosen ac- 
cording to the prescription of the grant . And a majority of pro* 
prietors at a general meeting have power, as a corporate body, to 
enact corporation-laws for the better managing and expediting their 
affairs •». 
A joint trade 29. There rs a great difference, by the acknowledgment of all 

differs from a trading nations, between a proper copartnership and a joint trade ' ^^ 
society. ^ copartnership is a collective ana permanent society, in which 

all the mcii are^ in regard to strangers, considered as one person ; 
and consequently are bound singuli in solidum for the company's 
debts. A joint trade, on the contrary, is only a momentary con- 
tract, where two or more persons agree to put a sum of money in- 
to a common stocki to be employed as an adventure in a particu- 
lar course of trade» the produce of which, after the trading voyage 
is finished, is to be divided among them, according to their several 

shares 

'^3 Public companies^ wben not thus incorporatedi ave^ m oM essential respects, to 
be considered as private partnerships. By a recent statute, joint stock societies esta- 
blished ** for the purposes of ^banking," have been so far privileged, that they may 
now, in all cases, *^ sue and be sued in the name of the manager, cashier, or other prin» 
<< ctpal officer," provided they obseive certain prescribed regr'ations ; the most impor- 
tant of which is, that they shall make a yearly retuin to the Stamp-Office, setting forth 
the true name, title or firm of the society $ the names and places of abode of all its 
partners $ and of the officer in whose name judicial proceedings are to be conducted ; 
the name of every town or place where any of the society's bills or notes shall be issued, 
&c. &c. 7. Geo. IV. c. 67. As to other public companies not incorporated, it has 
been said, that ** injudicial proceedings, in raising actions for behoof of the company, 
** or in prosecuting for debts due by the company, either the whole company must be 
<< named, and all interested called as parlies^ or the directors or other committee who 
<< are, by the constitution of the company, appointed to represent them ;" 2. Bell Conm. 
6S2. But this is intended only for the case, where the company, having no firm pro- 
perly so called, distinguishes itself by a title merely designative of its trade, or other 
general olgect. Accordingly it has been held, that << there was a clear distinction be^ 
<* tween the case, where a mercantile company sued under its pjcpa^Jirm^ by which it 
<< granted obligations, (as << Douglas^ Heron 4* Cb.,^ or the like,) and where it sued 
** uod^ a mere descriptive name or denomination,'' as << The Culcreuch Cotton Com^ 
« pany^^* &c. ; die Court being of opinion, that in the latter case, the title to pursue 
could not be sustamed, but that in the former there would be no objection ; Culcreuck 
Cotton Company^ 27th Nov. 182t, (5. ^ D.) So also^ ** the Couit were unanimously 
<< of opfadion, that it was competent to charge the individual partners of a company ap- 
<< on letters of homing directed against thejErm, and that it lay with the messenger to 
cc discover who the individuals composing the company were j" Thomson^ 2djtdy 1819^ 
Fac. ColU There are, however, several important cases connected with this subject at 

E resent in dependence, until the decision of which, it mi|^t be unsafe to consider the 
kw as settled. In particular, it is strongly liable to question, whether the directors, or 
other office-bearers, of an unincorporat^ society, have, in any case, persona standi^ as 
representatives of the society. 

* 3^ <* A joint adventure is as proper a partnership as any other ;" dicenie Zjord 
Eldon, in deciding oo appeal Davidson^ 4th July 1815, S. DoWf 218. << The only in- 
<< tdligible or practical difference is, that the joint trade may be limited to one ven- 
^ ture or course of irade ; and that there is no firm ;" fi. Bell Comm. 6S0. <• It is only^" 
Mr Bell adds, <* bjrao oonsiderinff it, that the errors can be avoided to which this pas- 
** sage in Erskioe oas sometimes led. The property of the joint trade is common, so 
<* as to confer a preference on the creditors of the concern : (so decided, CrookSf 
<< not. * p. 659.)— The partners are responsible singuli in solidtan^ each bdng boniid 
« as by mandate, express or presumed, for the engagements of die active partners: 
« -.The creditors, on occasion of bonkmptcy, have claim on the estates of the part- 
<* ners only for the balance, after deducting what they get from the common stock ;^ 
2. Ibid. 4r 655. 
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shares in the adventure* In this last kind of contract, no adven- Title 111. 
turer can be hurt by any deed not subscribed by himself, though it ^^-^>^^'^*' 
should be signed by a co-adventurer in his name ; for where there 
is no proper copartnership, there is no subscription by a firm, the 
estabhshment of which, by an unanimous resolution of the com^ 
pany, is the only ground upon which the deed of one partner can 
mduce an obligation upon the rest If, for instance, that particu- 
lar adventurer, who has been intrusted with the common stock for 
the purchasing of goods, shall be afterwards found to have given 
bills for them in place of money, the seller has no action for the 

i)rice upon these bills against the co-adventurers ; because be fol- 
owed tne faith of the buyer only, and not of th^ others, who were 
{lerhaps unknown to him ; and therefore he can' recover no more 
irom these others but that part of the buyer's share which may 
happen to remain still in their hands. Yet, even in a joint trade, 
if one of the adventurers shall become insolvent, the others have a 
right to retain the whole stock, as long as it continues undivided, 
against the bankrupt's creditors, till they be relieved of all the en- 
gagements they may have entered into upon account of the adven- 
ture ; for though the partners in a joint trade are not proper socii^ 
they are proprietors of the stock or subject of the adventure pro in- 
diviso ; and consequently, while it exists, they are preferable to the 
creditors of any particular adventurer ; Jan. 11. 1740, CrecL of Mac- 
aid, (DicT. p. 14608) *. 

80. Marriage is truly a society. The nature of the communion Marriage is 
of goods between the socii, implied in marriage while it subsists, ^*'" y • society, 
has been already spoke ta The legal effects of special settlements 
contained in marriage-contracts, in so far as they relate to the heirs 
or children of the marriage, are to be considered infr. 71 8. $ 38. 
et $eqq. It may suflSce, in this place, to explain shortly the import 
of some doubtful expressions that have been used in marriage-con- 
tracts, in the case of conventional provisions granted to the survi- 
y^ing wifa A provision by a husband to the widow, of the liferent 
of* m his goods and gear, moveable and in moveable, excludes the 
legal right which she would otherwise have had to the property of 
the third or half of his moveables ; for it is presumed that the life- 
rent of the whole was granted in full satisfaction of her^W reUcta ; 
and that the husband had no intention to give her both the proper- 
ty of that share to which she is entitled by law, and the liferent 
of" the rest ; Stair , Dec. 20. 1664, Young, (Dicx. p. 6447J. A pro- 
v^i^ion to the widow for her liferent use, of all the goo<u and gear 
^^at shall be acquired by the husband, is to be understood only of 
^ee gear, deductis debitis, and therefore cannot exclude the hus* 
^^nd^ creditors from attaching the subject of that provision ; Stair, 
ec. 23. 1668, Smith, (Dict. p. 9858). Though the word nuwe^ 
^ef, when adjected to the word furniture, or plenishings and limit- 
to aach moveables as are in the granter^s possession, does not 
^^ttiprehend nomina debitarwn, or moveable bonda, wfaidi cannot, 
*||t^ the corpora of moveables, be properly said to be possessed ; 
-^^ic i. jF5s6. re>1745, iTer, (Dict. p. 2274) ; yet where the liferent 

of 



J^ See Ftfc. CtM. Jan. S9. 1779, Crooks, Dicr. p. 1459a, {%eenot. '^^) i Hid. Jan. 16. 
^^9% Gtes, Dict. p. «5a7 '". ^ 

* ^' Tbii wet not a case of joiiit ad?eiiiar^ hut a competition between one part- 

^^^*^er of a Tetid and the creditors of anodier, in which the former was found entitled 

to % Jbm ^f» the share of the hitter for extra advances made by him on the ship. It 

^ siaee been decided in the last resort^ that there is no such lien s 2. BM Comm. 6S7r 

i 689| and anihorities there referred to. 
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of lands, annualrents, goods, and gear, that shall be acquired by the 
husband during the marriage, is granted to the wife, without limi- 
tation, the provision extends to such moveable bonds as bear date 
while tiie marriage subsisted, but to none bearing date afterwards^ 
if it do not appear that the sums. contained in them were made up 
of the price of goods acquired during the marriage ; Stair^ July 15 
1673, Robson^ (Dict. p. 3050] *^^ Though, in testamentary deeds, 
a provision to the wife, of the granter's moveables, is not under- 
stood to comprehend heirship moveables, which are reserved to 
the heir, infr. 71 9. § 1 1 . ; yet a provision to her, contained in a . 
marriage-contract, or other deed inter vivos^ of the moveables, or a 
certain part of them, which shall belong to the husbiand at his 
death, includes heirship moveables; July 12. 1734, La. Kinfawns^ 
(DicT. p. 11356); Home^ 76. {Boswell, Ncwem. 18. 1737, Dict. 
p. 5916). 

31. Mandate was also ranked by the Romans among the consen- 
sual contracts, which might be perfected without either writing or 
the interventus rei. Absence, indisposition, and many other impe- 
diments, may disable one from looking after his own business ; in 
which case, since he cannot act in person, it behoves him to em- 
ploy one to act for him. Mandate is that contract by which one 
thus employs his friend to manage his affairs, or any branch of them. 
The person employed is generally called a mandh.tary^ and some- 
times an attorney or factor, according to the different nature of the 
mandate ; and he who employs is called the mandant. As the bare 
granting of a power to act, can infer no obligation upon the person 
empowered, who is at liberty to refuse the office, this contract can- 
not be perfected till the mandatary has undertaken to execute the 
mandate ; which he may do, either by word, by writing, or by any 
deed which sufficiently discovers his resolution. Mandate, there- 
fore, where it signifies a mutual contract, includes not only the act 
of the mandant who employs, but the acceptance of the mandatary. 
Hence it arises, that mandates or orders for the sole behoof of the 
mandatory, cannot constitute this contract ; for they are truly no 
other than advices, which the mandatary is at liberty to follow or 
not at pleasure. And even when mandates of this kind confer a 
positive right on the mandatary, ex. gr. procuratories of resignation 
or precepts oi^seisin^ he lies under no obligation, even after accep- 
tance, to execute them ; for no man can come under an obligation 
to himself. 

32. The contract of mandate, when understood strictly, and in 
the sense of the Roman law, is grounded entirely on personal con- 
siderations of friendship ; and was therefore always deemed a gra- 
tuitous contract. When he who was employed could claim a re- 
ward for his trouble, it resolved into a locatio operaruntj Zr. 1. § 4. 
Mandat. But the honoraries of lawyers and physicians, though they 
may be sued for without a previous agreement, L. 1. § I. 10. 12. 
De extr. cogn.^ do not alter the nature of the contract from man- 
date 

'^^ There has either tome clerical error crept in here, or the meaniog of the authori^ 
referred to has been mistaken. It was decided that the provision did not extend to bonds 
bearing date ** while the tnarriage subsisted Z*-^^* unless the wife prove that they were 
<< granted for sums or moveables acquired during the marriage." This, indeed, rests on 
the same general principle which reffulates the interpretation of all provisions of con- 
quest, viz. that whatever real addition ** has been made to the estate during the mar- 
^ riage, that, and that only, shall descend** as oonquest ; Infr. t. 8. $ 4S. It seemsy 
however, to admit of reasonable doubt, how far the circumstance of the bonds bearing 
date during the marriage should not have been held to create a presumption in favour 
of the claim of conquest) and so have thrown the onus probandi differently. 
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date to location ; because tbey are, as Stair expresses it^ B. I. t. X2. 
^ 5. the reward of services which can receive no proper estima- 
tion ; and therefore the action by which they are recovered is the 
acHo mandatiy not locati^ L. 6. pr. Mandat ^. By our usage, all 
commissions for the transacting of business, where no reward is 
promised, are presumed to be gratuitous, and consequently pro- 
per mandates ; Jan. 4. 1738, Trustees of Johnston^ (Dict. p. 13407), 
stated in (folio) Dict. ii. p. 317, unless a stronger contrary pre- 
sumption for a reward arises from the special circumstances of the 
mandatary, or his way of life. 

33. Mandate is either express, which is given in writing or in 
words, such as properly signify the mandant's desire; or tacit, which, 
without an express commission, is inferred or presumed from facts 
implying it. Thus a mandate is inferred from one's suffering another 
to act for him in his presence without contradiction, L. 18, 53, Man^ 
dot. ; Stair, Feb. 23. 1667, L. Renton, (Dict. p. 9394) ; agreeably to 
the rule, Qui tacet, consentire videtur. A mandate to appear judi- 
cially, in name of a party to the suit, is presumed with respect to a 
procurator before an inferior court, from his being possessed of that 
party's writings "^^ and as to an advocate '^^ from his bare appearance 
in court for him f. Thus also, a servant's buying shop-goods in his 
master's name, and granting receipt for them, infers a mandate, 

which 

^ Physicians' fees are presumed to have been paid, except during the deathbed sick- 
ness; Dalr. 171 ; Russel, Feb. 7. 1717, Djct. p, 11419; Fac.ColL i. 134, ParA-, Feb.l. 
1755, Dici'. p. 11421 ; Br. 23, & 32. Johfision, Jtdi/ 25. 1716, Dict. p. 1 1418. See, 
however, Fac. Coll. June 17. 1795, FlinU Dict. p. 11422 '^7, 

•|- But where the party is not resident in Scotland, a written mandate is necessary, 
Ban*/. B-iv. ^3.§254-26; Stair.Feb.S. 1681,S/war/, DiCT.p.353 '^^ Such authority 
has been found necessary to authorise a person residing abroad to be enrolled as a free- 
holder, either at a Michaelmas meeting, Fac. Coll. July 20. 1780, Dundas, DiCT. 
p. 8837, or meeting for election. Ibid, Jidy 6. 1802, Davidson^ Dicr. p. 8842. 

"" See also Fac. CoU. Hamilton, 1 5th June 1781, Dict. p. 11422 ; injr. t. 7. $ 17. 

'^^ King, lOtk Jan. 1694, Dict. p. 12247. So also mandate is presumed from the 
ptrtys subscribing one of the pleadings ; Campbell^ 29M May 1821, fS. 4* -B*) $ from 
his knowledge that the proceedings are carried on in his name^ and his taking no steps 
to disclaim them; Wallace, Slst May 1821, (Ibid.); Bryan, ISth Nov. 1824, {Ibid.); 
&C.— See also Macdonald, 5th July 1821, (Ibid.). 

'^^ Ballantyne, 1th Dec. 1676, Dict. p. 348; Grant, WthDec. 1678, 2. Stair, 656; 

S. Brown* s SuppL, 236 ; Hamilton, 8^c. 25th Nov. 1813. <* An advocate appearing bona 

^*.fide for a party, at the desire of a practising agent, is not responsible for the cons&- 

** QQences of the agent's acting without authority ^" Wallace, Slst May 1821, (& 4* B.). 

"*^ Taaffe, 22d Feb. 1822, (S. 4- B.). — Where a pursuer is abroad at the commence- 
'^^Dt, or goes abroad during the progress, of the cause, some one resident in this country 
^^Ust be sisted in process as his judicial mandatary ; and this mandatary will be liable along 
^'th his constituent, in any expenses awarded to the defender. This seems to have been 
^*"^* introduced with reference tt) foreigners pursuing in this country; but (with the ex- 
ion, perhaps, of parties possessed oflanded estates in Scotland, {S. Sf D,) Ewing, 28. 
• 1823,) it has since been extended to the case of natives resident abroad ; Pyronon, 
• I'eb, 1627, Dict. p. 2069 & 16960 ; Pringle, 16. June 1738, Ibid. p. 4643, Elchies, 
^* ^>\ctor, No. 5 ; Potter, 25th July \ 739, Ibid. p. 4644, Elch. ut supr. No. 6 ; CHaggen^ 
\^- ^uly i7e\, Ibid.; Hope, XO.June 1797, /Wrf.4646; Neilson, IS.Feb. 1822, {S.^ B.); 
f^^99iiitan, 18. May iS22, {Ibid.) ; Gordon^ 1 I.Dec, 1823, {Ibid.); Scott, 29th Jan. 1823, 
\f^^^^). A judicial mandatary may at any time withdraw his appearance ; but this can be 
^^^^ only by a formal entry on the record, Neilson, supr. ; Martin, 8. June 1827, {S. 
^ -f^.) ; and such entry will not free from liability for expenses already incurred ; Gibson, 
^* Jkc. 1822, {S. 4 D.) ; Gordon, supr. If a new mandatary be sisted, he will not be 
^'^^ed to qualify his liability, so as to restrict it to the future expenses merely; he must 
^^ upon him an universal responsibility ; Pease, S^c. 4. June 1822, {S. 4* B.). Whe^ 
^^ his doing so will liberate the original mandatary, has not been decided. 

^Aj to mandataries in the case of a defender, resident abroad, see M^Coll, n. Jan. 1 822, 
(*• AB.); Kelting, IS. Jan. 1823, {Ibid,); Ferguson, 22. Nov. 1825, {Ibid.) -, Grants 
.^* Noo. 1825, {Ibid.)\ — Leigh, 19. Dec. 1792, Dict. p. 4645; Hamilton, supr.; 
^^^^s^dseiude^ 6. March 1824, {S. 4 ^0 > Mowbray, 14. Nov. 1828, reported under date 
^•^. 1885, {Bid.) ; Gray, 8. Feb. 1825, (JfJ/rf.) j Lindsay, 8. Feb. 1827, (S. 4* D.); 
-^lyPAnef, S. Jime 1813, Fac. Coll. 
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ing which, they are liable in the several degrees of diligence Which 
are suitable to the nature of their several contracts. Our judges 
have therefore governed themselves in this point by the equity of 
the Roman law, as it has been already explained ; by which a man- 
datary in a proper mandate, where no benefit accrues to him» is 
liable only for actual intromissions,^ or for such diligence as he em«- 
ploys in his own affairs; Stair ^ Jvly 17. 1672, E. Wemt/ssj (Dict. 
p. 3515) ; Hare. 705, Sutherland against Ross^ Mar eh 1683, (Dict. 
pu 3516) ; Fount. Feb. 8. 1701, Irvine, (Dict. p. 3517). 

37. But this rule must not be applied to the following cases, where 
the reason of it fails. Firsts A mandatary who plainly exceeds the 
limits of his mandate, is accountable for every accident, or ccmis 

fortuitus^ that through occasion of such delinquency shall afterwards 
bring hurt to the management ; Dirl. 259, Hai/ against Grat/, June 
4. 1675, (Dict. p. 10083) ; Br. MS. June 28. 1716, Young, (Dict. 
p. 10088). 2d/y, In improper mandates, where salaries are either 
expressly given or presumed from circumstances, the mandatary, 
conformably to the general rule of the Roman law, prcestat ctilpam 
levem, is obliged to act with that diligence and discretion which a 
man pf prudence uses in his affairs ; Stair, Jan. 7. 1 680, Macbridcj 
(Dict. p. 2561); Forbes, July 18. 1710, Gibsm, (Dict. p. 3518) ; 
and consequently, if through any neglect in the execution of his 
commission, a damage shall arise, he is liable to make it up to his 
employer, or other person who suffers by it ; Fac. Coll. ii. 2. (Got 
die, Jan. 4. 1757, Dict. p. 3527) * '^\ This is the case of factors^ 
whether granted by the Court of Session on sequestrated estates, 
or by private persons, with salaries annexed to them ; or of mer- 
chants who are employed by others to purchase or sell goods, where 
a reward for pains is implied, though it should not be expressed. 
And this doctrine also obtains in factors who are appointed by the 
Court of Session loco tutoris, in consequence of an act of sederunt, 
Feb. 13. 1730, and who are bound by their ofiice <.o takp care that 
their pupiFs money be lent out on proper security, and taken out 
of the hands of debtors so soon as they appear to be declining in 
their circumstances ; Fac. Coll. ii. 251, {Lizars, Nov. 27. 1758, Dict. 
p. 3532) f. ^ ^ 

38. The mandant is, by this contract, obliged to replace to the 
mandatary all the reasonable expenses disbursed bonajide, and the 
damage sustained by him in the execution of the mandate, even 
though the management should not have had the expected success ; 
for qfficium nemini debet esse damnosum, L. 56. § 4. Mandat. ; L. 4. 
C eod. tit. Where there are two or more mandants, each of them 
may be sued by the mandatary in solidum, L. 59. § 3. eod. tit. Thus, 
an agent who had managed a law-suit at the desire of several com- 
mon 

• See Maccavi^ Feb. 8. 1740, Dicr, p. 3524; Feb. 4. 1787, Mason^ Dict. p. 8535. 
f Strict diliffence is required in the execution of a mandate to insure; Garden, 
Jan. 7. 1752, DiCT. p. 8488 ; Nicol, July 4. 1797, Dict. p. 7089 '*». 

*^^ As to the liability, I. of law agents for damage occasioned by negligence, disobe- 
dience of orders, 8cc. in the discharge of their professional duty, see Goldie^ supr. in 
text ; Mason, supr. not. * ; Lillie, 13. Dec. 1816, Fac. ColL^ affirmed on appeal 1. Bligh, 
815; Dongan, 3. July 1817, Fac. Coll; McMillan, 2. March 1820, Ibid.; Currie^ 
17. June 1828, (S. §• D.)\ Fac. Coll. Struthers, 2. Feb. 1826, {Ibid.); Ibid. Mirrlees, 
17. May 1826, (Ibid.) ; Ibid.' Morrison, 2. June 1826, {Ibid.); compared with Grant j 
1. Jan. 1791, BeWs Cases: M^Lean^ 15. Nov. 1805, Dict. v. Reparation, App. No. 2 ; 
Wilson, 20. June 1826, (S. S^ D.) &c; — 2. of messengers^ see Aitkinson, 3. Dec. 1756, Dict. 
p. 18965; Chatto, XT. Jan. 1811, Fac. CoU. ; Miller, 10. July 1810, Ibid. ; Steel, 9. June 
1814, Rid. : Wilson §• Co. 31. Jan. 1817, Ibid. ; HamiUofi, 14. Feb. 1817, Ibid. ; Ken-^ 
nedy, 18. Dec. 1821, (S. jr D*) &c. The general rule, as to all professional persons. 
Eg, that ifftperitia adpa annumeratur. But this contract falls more properly under loea* 
f$d operanm. Vid. supr. t. 1. § 14, not. '* ; h.t.^ 16 ; 1. Bell Comm. {5th edit.) 459. 

'^* OMeri, IS. June 1811, Fac. CWl. 



666 



An Institute of the Law of Scotland. 



Book III. 



Where the man- 
datary continues 
to execute the 
commission after 
the death of the 
mandant. 



Procuratories of 
resignation, and 
precepts of sei- 
sin, are man- 
dates. 



ted part of his commission, and thereby becomes concerned that it 
should not be revoked j if, for instance, he should, on the faith there- 
of, have obliged himself to purchase goods from a third party ; 
the mandant cannot effectually revoke his commission till he 
relieve the mandatary from such engagements; L. 21 j pr. De 
procur. '*'. 2rf/y, Mandates expire by the renunciation of the manda- 
tary, even after he has accepted, and in part executed the commis- 
sion ; but if he does not notify his renunciation to the mandant im- 
mediately after giving up the management, he is liable for the da- 
mage occasioned by the delay, L. 27. § 2. Mandat. A mandatary 
who shall renounce dolose, at a critical time, which must be attend- 
ed with loss to the mandant, is also liable in damages, L. 22. § 11, 
eod. tit. Sdly, Mandates expire by the death of the mandant, both 
because it is presumed that the commission was accepted from a per- 
sonal regard to him, and because the will of the mandant, which 
alone supports the commission, ceaseth necessarily upon his death'**. 
^thly. They expire by the death of the mandatary ; because the 
commission was given from the mandant^s special confidence in 
him : And in the case of two or more mandataries, the mandate, 
where no quorum is named, expires by the death of any one of 
them ; because in such case, they are all considered as joint man- 
dataries, supr. § 34. The reason why this doctrine does not hold 
in tutors, has been explained, B. 1. tit. 7. § 30. 

41. If a mandatary, ignorant of the man dant's death, continue to 
execute the commission bona fide, what he doth under that igno-- 
rantia facti must be ratified by the mandant's heir; for till the 
mandataiy knew of his employer's death, it was his duty to go on 
in the management, § 10. Inst. De Mand. '^^ But if the mandatary. 
Ignorant perhaps that mandates are vacated by the death of the 
mandant, shall, after his knowledge of it, proceed to execute a 
commission which he had accepted at the desire of the deceased, 
what he does cannot affect the mandant's heir ; for ignorance of law 
can give no man a right to manage the affairs of another who had 
given him no commission. Yet this is to be understood rebus in- 
tegris: For if part of the commission had been executed before 
the mandant*s death, by which the management would suffer if the 
whole were not to be carried into immediate execution, the powers 
given by the mandate are not accounted to have expired ; and 
the mandatary not only may, but ought to continue his manage- 
ment In the same manner, if the mandatary should die, after 
having begun a course of management which required to be car- 
ried on without delay, his heir may execute what was left unfinish- 
ed by his ancestor, arg. L. 27. § 3. Mand. § 10. Inst. eod. tit. 

42. Procuratories of resignation, and precepts of seisin, are man- 
dates or orders by one who makes over a land estate, directed to 
the grantee, not for the behoof of the granter himself, but of the 
grantee, who has the sole interest in the execution of them. As 
these orders are not given on personal considerations of friendship, 
nor are revocable, no good reason can be given why they should 
fall by death ; nevertheless, because they carried the form of man- 
dates, 

*^' In like manner, where, (as in the case of mercantile consignments,) the mandatary 
has come under advance, the mandate is revocable, only upon relieving him of his ad- 
vances ; and where the mandant either refuses, or, from bankruptcy or otherwise, is 
unable to give such relief, the mandatary is entitled to sell for his own indemnification ; 
Broughton, nth Dec. 1814, Fac. Coll. s I. Bell Coram. SOS. 

'^* And likewise, (at least in all cases where << the principal may be bound, or bis 
^ property altered,") by his bankruptcy; 1. Bell Comm. S95. As to the effect of in« 
sanity, see Pollock, Sfc. 10. Dec. 1811, Fac. Coll. ; supr. B. 1. 1. 7. § 51. in not. 

'*M. Bell Comm. S95. 
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der no necessity of performing the office of an overseer, by super- 
intending the. actual application of the money or materials for the 
use of the ship ; and so is not bound to prove in rem versum^ L. L 
§ 9. De exerc. act. Yet equity demands, that he should inquire 
so far into the condition of the ship, as to know that it wanted re* 
pairs, or provisions to such an extent ; otherwise every shilling 
that an exercitor could call his own must depend on the probity 
of the shipmaster. Where money is borrowed for refitting or vic- 
tualling a ship, the bond must, for the exerci tor's greater security, 
express the cause of borrowing ; arg. d. § 9. Exercitors are not 
obliged by the shipmaster's contracts concerning things which have 
no relation to the subject of his trust, L. 1. § 12. eod. tit. ; and there- 
fore, as by the present custom of trading nations, masters are set 
oyer the ship, not over the cargo, exercitors, if they have not given 
the master a special commission, are not bound by any contract or 
obligation of his concerning the purchase of goods ; Forbes^ Dec. 12. 
1707, Coltrauj (Dict. p. 3951). The care of disposing of the exer- 
citor's goods, and of purchasing others with the price, is now ge- 
nerally given to supercargoes, who therefore oblige their constitu- 
ents for what sums they borrow in the course of the voyage, though 
no power of borrowing be expressed in their commission ; Jtdy 25. 
1732, Rogers, (Dict. p. 5954). 

45. Exercitors, whatever their number may be, are, by the Ro- 
man law, liable each for the whole, even he whose interest in the 
ship is the most inconsiderable ; Zr. 1. § 25. L. 2. 3. De exerc. act, ; 
for the contractor with the shipmaster might have had one particu* 
lar exercitor in his eye, upon whose faith alone he was induced to 
make the bargain. By the customs of Holland, exercitors are lia- 
ble only jpro rata, lest they shpuld be discouraged from employing 
their stock in commerce, from the danger attending such unlimited 
obligations ; and in no case are they bound beyond the value of 
the ship and cargo ; Grot. De jur. hell, et 'pac. Lib. 2. e. 11. § 13. 
No decisions of the Court of Session occur precisely applicable to 
this question ; but it is certain that the British statute, 7. Creo. IL 
c. 15, which has, with a small variation, adopted the law of Hol- 
land, in so far as concerns the delinquencies of shipmasters, ex. gr. 
their embezzling any part of the cargo, without the privity of the 
exercitors, makes no alteration from the former law as to the obli- 
gations arising from their contracts * '^\ Where the exercitors ma- 
nage the ship by themselves, without appointing any of their num- 
ber for master, each is accounted master for his own share, and 
consequently the contract of any one of them binds the contractor 
alone ; and if they all become bound in one obligation, they are li- 
able in proportion to their several interests or shares ; L. 4. pr. et 
§ 1. De exerc. act. "*^ 

46. The praetor in like manner introduced the actio truUtaria^ 
whereby prepositors, or undertakers of any negotiation at land, 
from which profit may be expected, as of a farm, manufactory, 
shop, ^. may be sued upon the contracts of those whom they have 
set over it ; who are called institors^ from instarcy to superintend ; 
L. 3. De inst. a>ct. f* Factors, to whom goods of the produce or 
manufacture of another country are consigned by merchants, are 

proper 

* See Dict. x)oce Solidum et pro ratai Section XI. 

t Fete. CoU. Dec.\0. 1765, Bruce and Company, Dict. p. iOSS. 

'^^ << All the owners arc in Scotland liable singuli in solidum/* 1. Bell Camm^ 
425 ii 45». 

'^^ I. BellComm.^i. 
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renunciare potest. Where the act oF homologation is itself invalid, 
the defects of the original deed cannot thereby be supplied '^^. A 
womaH) for instance, while she is clothed with a husband, is in^ 
capable of homologating an informal or defective deed which she 
had granted previously to her marriage, because the consent given 
by her in the act of homologation is as invalid and ineffectual as it 
was in the deed homologated. '^^. 

48. Homologation cannot be inferred, Jirst, From the act of one 
who was not in the knowledge of the original deed ; for homologa- 
tion imports an approbation of that deed ; and he who is ignorant 
of a deed, cannot be said to approve of it Hence the subscribing 
as witness to a deed, infers not the witness's homologation, because 
witnesses are called merely to attest the subscription of a deed, and 
are seldom told its contents. But in the case of witnessing the mar- 
riage-contract of a daughter or sister, by the bride's father or bro- 
ther, a presumption arises from the attestor's near relation to the 
bride, that he both knew and approved the contents of the deed to 
which he was an instrumentary witness, Forbes^ MS. July 15. 1714, 
Davidson^ (Dict. p. 5652) ; Feb. 11 25, Johnston, (see Dict. p. 5657)* 
2£%, The approbatory acts must be so strong and express, that no 
reasonable construction can be put on them, other than that they 
were performed by the party from his approbation of the deed ho* 
mologated ; for no man is in dubio presumed to have an intention 
of obliging h i m sel f ' *^ Hence th e attestation by an heir, of a deed of 
his ancestor in leclo^ is presumed to have proceeded, not from his 
approbation of the contents, though he should be supposed to know 
them, but from the authority and influence the granter had over him, 
and his fear of offending ; and therefore does not infer homologa- 
tion, Dalr. 46, 47. [Dallas, Jan. 13. 1704, Dict. p. 5677). By the 
same rule, necessary deeds, as charters or precepts granted by a su- 
perior in obedience to a charge, infer no homologation of the right 
of him at whose suit the charge is given, Stair, Dec. 20. 1662, Dunr- 
bar, (Dict. p. 6715). But a marriage-contract, though defective in 
the legal solemnities, is held, from the favour of. marriage, to be 
homologated by the subsequent marriage of the parties, Mackenzie^ 
B. 3. t. 2. § 5. Thus a contract of marriage subscribed only by 
one notary, was found to be homologated by the marriage follow- 
ing upon it, Durie, Dec. 10. 1630, Nisbet, (Dict. p. 5682) ; Stair ^ 
July 1. 1662, Brydie, (Dict. p. 5683) * 

49. 

* A marriage-contract, signed only by the bridegroom, and by the bride's father, af 
taking burden on him for his daughter, but not by the bride, though named as a par 
ty in the deed, was found obUgatory, in respect of the subsequent marriage of the par 
ties; Fac. Coll. Nov. 16. 1760, Children of ffemyssj Dot. p. 9174 ^^o. 

'^^ Thus, there can be no homologation on the part of an idiot ^ Morton, 1 lih Fi 
1813, Fac. ColL 

'^^ A bond granted by a female minor, was held not to be homologated by a sub 
quent recognition, contained in an an/^ntfp/iol contract of marriage, between her, wl 
still in minority, and her intended husband ; \st. Because the minor herself was incs 
ble of homologating ; and, 2dly, Because, as to the husband, << at the time he enti 
<* into the contract of marriage, it miffht be doubted whether he had any title to c 
<* lenge the bond ; and there is no eviaence afforded of any homologation after the \ 
« riage-,*' Bose, 2Qth Nov. 1821, (5. 4- B.) 

"*^ Mtmro, 18/A Feb. 1810, Fac. CoU. / Cameron, ^c. 18M Dec. 1810, Ibid. ; 
Gordon, \6th Nov. 1821, (5. 4* B); Claris, \5th May 182S, {Ibid.) 

150 <c Proposals of marriajze given to a woman's brother, but not proven tc 
<< been shewn to her nor her uther, are not to be considered as a marriage con' 
though marriage follow ; Campbells, 5th June 1812, Fac. Coll. 
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liomologating from all objections otherwise competent to him a- 
^inst the original deed ; and, consequently, to give the right the 
same effect against him and his heirs, as if it had been valid from 
the beginning '^\ But in relation to third parties, who are not bound 
to acknowledge the deeds of him who homologates, homologation 
can have no effect ; and the right in respect of these, must conti- 
nue as liable to exception as before. Where a deed was concei- 
ted, partly in one's favour, and partly subjecting him to burdens, 
it was usual for the person concerned, if he was advised to do any 
approbatory act, before he had resolved to homologate it in toto^ 
to protest that what he did might not be deemed an act of homo- 
logation. After such protestation, the act to which it is interpo- 
sed, is not construed as a total approbation of the original deed, 
Stair ^ July 12. 1671, Murray, (Dict. p. 5689) : And the Court of 
'Session have, in several instances, sustained partial approbatory 
acts as acts of total homologation where this caution was omitted, 
Stair, Feb. 19. 1663, ilfmV, (Dict. p. 6107) ; Ibid. June 28. 1671, 
Hume, |Dict. p. 5688) '**. It would seem, that one may avail him- 
self of a deed in his own favour, and at the same time object a- 
;ainst another tortious deed granted by the same party, which he 
lad no power to grant, and which tends to cut the grantee of the 
£rst deed out of some just right. The grantee does not in such 
case approbate and reprobate the same deed : He homologates 
that of which he claims the benefit with all its qualities ; and only 
objects against a separate deed, which it was not lawful to the 
granter to execute, and which, were it sustained, would wrongful- 
ly deprive him of a legal tight otherwise competent to him. 

50. It is affirmed by Mackenzie, § 22. h. t., that because homo- 
logation is an act of the mind, it cannot be proved by witnesses. 
JBut, by this rule, no contract ought to be proved by witnesses ; 
since consent, which is essential to all contracts, is actus animi. It 
might have been more justly inferred, that because no act of the 
mind can be discovered but from exterior circumstances, every cir- 
cumstance expressing consent or approbation ought to be sustain- 
ed as homologation, whether it be by writing, or by facts which 
cannot in their nature be proved but by witnesses. Thus the 
debtor's paying interest for a sum due by him upon an informal or 
iiivalid bond, will be accounted an act of homologation, on the 
creditor's bringing a proof of that fact by the testimony of witnes- 
^8 ; because, even supposing the creditor had granted a written 
discharge of that interest, yet as it fell naturally to be in the debt- 
or's keeping, he could not prove the payment by writing. 

51. Obligations are formed, not only by proper contracts, but Quasi contrnctM. 
by quasi contracts. These are constituted, not by explicit consent, 

^ proper contracts are, but ex re ; that is, merely by one of the 
parties doing such deeds as in their nature infer an obligation up- 
on him in favour of the other party, or upon that other party, 
Aough he be perhaps ignorant ot it, in favour of the first. Thus 
V^ contracts are formed by the obligations arising from the 
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* * * Khrkaldy, ISth June 1809, Fac. Cott. 

Y^^^ Carmichael, Sth Feb. 183S, (S. 4* B.). — But where a deed confen no benefit, 
°9<)vid what the party in his own rignt would, at any rate, be entitled to, the taking a4- 
^*^^^ge of it, while it stands, infers no homologation ; Claries, 18th Mai/ 18SS, $ess. 
M>- $ Makolm, I9th Jime 182S, (S. 4* D.) : Dict. v. Homologation, Sect. VII. 
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office of tutory, of which supra^ B. 1. /. 7. § 24, et seqq.^ and from 
services as heir, infr. T. 8. § 50. et seqq. And we may rank under 
the same class those arising from negotiorum gestio^ indebiti solution 
communion of goods, B,ndijactu$ mercium navis levandce causa. 

52. Negotiorum gestio produces those obh'gations which arise 
from the management of one's aflFairs in his absence, by another, 
without a mandate from the owner. The negotiorum gestor is ac- 
countable to the owner for all the sums of money and subjects be- 
longing to him, with which he has intermeddled during his ma- 
nagement, with all the fruits and profits of them, even for the in- 
terest of the money, Z/. 31. § 3. De neg. gest.^ if the owner was a 
money-lender, L. 13. § 1. De usur. But this perhaps would not 
be received by the law of Scotland, unless where the gestor recei- 
ved a sum which carried interest formerly. He is, on the other 
hand, entitled to sue the owner for the recovery not only of all 
the disbursements he hath made upon his account in the course of 
the management, but of the interest, L. 19. § 4. De neg. gest.^ for 
without the interest he would be a loser ; and also for relief from 
all the engagements he has entered into in consequence of his ges-^ 
tic : And if these disbursements appear rational, it makes no dif- 
ference, though the subject on which they have been made should 
by misfortune have afterwards perished, L, 10. § 1. eod. tit.; but 
he hath no title to any reward or recompence for his service. The 
text quoted by Stair, in support of the contrary opinion, L. 2. eod. 
tit.^ restricts the gestor's claim to that which ei ahest^ or abfuturum 
est; an expression which never includes loss by pains or atten- 
dance* 

53. By some texts of the Roman law, the negotiorum gestor ought 
to use the most exact diligence, L. 24. C. De usur. ; § 1. Inst. vers. 
Quo casu^ De obi. quce quas. By others, he is liable only in the 
middle kind of diligence, L. 11. De neg. gest. ; L. 20. C. eod. tit. 
But in truth the degree of diligence ever rises or falls according to 
the views of the gestor in undertaking the management, and the 
nature of the gestio. Where the gestor, from friendship, and the 
necessity of the case, takes upon him the direction of an affair 
which requires immediate execution, he is accountable only for 
gross omissions, L. 3. § 9. eod. tit. If, on the other hand, his mo- 
tives appear selfish and interested, or if he act contrary to the ex- 
press will of the owner, or if he has involved him in a new nego- 
ciation, in which he never dealt formerly, he is answerable even 
for casual misfortunes ; and is not entitled to the recovery of any 
disbursements, except in so far as the owner has been a gainer by 
them, Z/. 6. § 3 ; Zr. IL vers. Veluti si novum^ eod, tit.; L. 40. 
Mand. The texts requiring a middle kind of diligence may be equi- 
tably applied to the cases where no special circumstances occur on 
either side : For though the gestor's office be gratuitous, he ought 
to be the more strictly accountable, that he assumed it to himself, ^ 
without the owner's authority. 

54. Indebiti solutio^ or the payment to one of a debt not truly^^ 
due to him^ is in effisct a pro^mutuum^ or quxm mutuum^ by whidbaB 
he who made the payment is entitled to an action against the re — 
(ceiver for repayment, called by the Romans condictio indebiti 
which arises, not from any explicit consent or agreement of partie 

but solely firom equity. This action does not lie in the following 

cases. Firsts Thouch positive law could not have forced the pajr^- 
ment of a smn due oy an obligation merely natural, yet being 
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not have been saved to the owners but for the ejection of the other 
goods *. Neither the persons of those in the ship, nor the ship- 
provisions, suffer any estimation ; but wearing-apparel is estimated ; 
L. 2, § 2. in Jill. eod. tit. ; which last is, by the present practice, re- 
stricted to what is put up in boxes or chests. In this estimation the 
goods ejected are valued at prime-cost ; and the goods saved, at the 
price they will give at the next port ; Z/. 2. § 4. eod. tit. f. A mas- 
ter who has cut his mast, or parted with his anchor, in a storm, to 
save the ship, is also entitled to this compensation : But if he 
should lose them by the storm, the loss falls only on the ship 
and freight, according to the known rules of location ; L. 2. § 1. 
eod. tit. By the later laws of Wisby, which have great authori- 
ty with all states in matters of commerce and maritime ques- 
tions, art. 20, goods may be warrantably ejected, if the master 
and a third part of the mariners shall judge that measure neces- 
sary, tliough the owner should oppose it ; and the goods ejected 
are by these laws to be valued at the same price that the goods 
of like sort which are saved shall be sold for. There can be no 
contribution without the ejection of some goods, and the saving 
of others : But it is not always necessary, in order to make room 
for it, that the ship should be saved ; for though she should be lost 
after the ejection, yet if any of the goods which perished with her 
shall be recovered by divers, the owners are obliged to contribute 
with those whose goods had been ejected, and who thereby lost 
the chance of recovering them by the same method of diving; 
Z/. 4. § 1. eod. tit. This law obtains, not only in the ejection of 
goods, but when a merchant-ship taken by pirates, or by an enemy, 
is to be ransomed for a certai^i sum ; because by the payment of 
that sura tlie ship and cargo are saved to the owners ; Z/. 2. § S* 
eod. tit. : And if any person belonging to the ship is detained as 
ransomer till payment be made, he is for the same reason to be 
set free at the joint expense of the owners of the ship and cargo. 

56. The communion of goods is also reckoned among the qvud 
contracts ; for where two or more persons become common pro- 
prietors of the same subject, by legacy, purchase or gift, without 
the view of any copartnership, an obligation is thereby created 
among the proprietors, without any covenant, by which they are 
mutually obliged to communicate the profit and loss arising from 
that subject while it remains common. Common subjects mighty 
by the Roman law, have been divided at the suit of any of the pro- 

{)rietors, by the action communi dividendo ; and such division, when 
imited to moveable subjects, has been always competent by the 
law of Scotland. Because the part-owners of ships, though not 
properly copartners, suffer frequently by the contracts or delin- 
quencies of shipmasters, perhaps not of their own choosing, for 
which they are answerable, not only to the extent of their own share, 
but to the value of the whole ship ; Stair ^ Dec. 11. 1672, Camegy^ 
(DicT. p. 9349) ; Dec. 2. 1725, MacgivaUy (Dict. p. 14672), an ac- 
tion therefore has been indulged, without any statute, to the majo- 
rity of the owners, for bringing the ship, not indeed to a division, 
for a ship is an indivisible subject, but to a public sale before the 
court of admiralty. Nay, any one owner may insist in an action 

before 

• This doctrine is combated by Lord Karnes. See Principles of Equity f p. 1S7 '^♦, 
t See Fac. Coll. iii. 123. Landale, Nov. SO. 176S, Dict. p. 1S428. 



^'^ But, as Mr Bell observes, << with no great force of reason ;" 1. Ckmm. £01. 
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according to the valuations of the several lands and properties '^"^ ; but 
where the question lies between the proprietors on the one part, 
and those who claim servitudes on the other, it is more equitable 
to observe the rule laid down in a preceding clause, according to the 
value of the interests of the several persons concerned *. The proprie- 
tors therefore were formerly entitled to a separate allowance, or a 
prcecipuunij for their right of property, over and above the share 
due to them on account of their own or their tenant's possession 
by pasturage ; Karnes, 42, {sup. dt.). But as it may be extremely 
difficult to settle the proportion of this prcedpuum with judgment, 
where there happens to be a valuable mine of gold, silver, or other 
metal, in the grounds, the method fixed by the above-quoted deci- 
sion, anno 1748, appears the safest, by which the servitudes upon 
the surface are limited according to the rule above mentioned, 
leaving the extent of the claim arising from the right of property 
undetermined f. 

59. 

• Fac. Coll. Aug. 11, 1772, Barclay-Maitland^ Dict. p. 2485 **'. 
t See Fac. Coll. Feb. 21. 1782, Henderson^ Dict. p. 2487 '^*. 

'^^ It was, with reference to this clause, objected, that where, as in Shetland, there 
exists no valuation^ in the strict sense, the lands being divided into merkSf the sta- 
tutory process of division was incompetent ; but the court held that the act must be 
liberally interpreted, and repelled the objection ; Bruce^ lUh Dec. 182S, (5. 4* D.) 

"^ And this, notwithstanding an immemorial contrary possession; Z). Douglas^ 2d 
Feb. 1740, Dict. p. 2474, Elchies, v. Commonty, No. 5; compared with Tennantf 
17 th Nao. 1738, Dict. p. 2466, Elchies^ stipr. No. I. 

An objection, that a mill and multures, which made part of the valuation, ought to 
have no share in the division, was repelled ; Small, iOth Feb. 1804, Dict. App. v. 
Commonty, No. S. 

Where heritors have improved the border of a common lying next to their several 
properties, the Court have held it *' reasonable that the parts so improved shall be ailo- 
<< cated to the contiguous heritors who improved them ; but found, that as, until a di- 
<* vision takes place, these remain common property, the heritors who improved parts - 
*^ of the common property without any authority, and even in the face of protests taken 
<* against them, did so at their own risk, and must be held as being sufficiently reim- 
<< bursed for their outlays, by the crops which they have reaped, or the rents which 
** they have drawn ; and therefore that the improved parts must be estimated at their 
'* real present value ; unless it can be shewn, that they have been brought into their 
<« present state in consequence of money having been laid out in making expensiTe 
<* permanent improvements, such as inclosures or drains ;" as to the effect of which 
nothing was decided; Kinlock^ 14M Jan. 1814, Fac. Coll, 

*^' The rule of division was here fixed, <* conform to the number of sheep and bes- 
<< tial in use to be pastured,'' except in cases where the parties were specially << limit- 
« ed by their rights to a lesser number." The extent of << immemorial possession** 
was again held the rule; Hepburn^ 2d Feb. 1814, Fac. Coll. ; Graham, 21th Feb. 1823, 
' (& 4* ^')j ["^ut compare M*Kenzie, 5th Dec. 1823, (Ibid.)'] ; and the same exception was 
oiforced, that this possession could not be given effect to beyond the limits, within which, 
as by a bounding charter, it was confined by the express terms of the party's own 
titles; Hepburn, 25th Nov. 1823, (& Sf D.). Where the commonty is more than suf- 
ficient to satisAr the servitudes, it would seem that the remainder ought to be divided 
among those claiming by virtue of rights of property, agreeably to the ordinary rule of 
their valuations ; Barclay^Maitland, not. supr. ; Henderson, not. supr. Where the pro- 
prietor of a barony, to which a common^ belongs, has feued out the xiAole barony in 
different parcels, giving to some of the feuars a right of common property in the com- 
monty, to others only a right of servitude, and to some no right in the commonty at 
all, he is held to retain, under burden of the servitudes, a share of common property 
in the commonty effeiring to the valued rent of those portions << feued out with rights 
« of servitude only;" D. Buccleuch, 16M June 1812, Fac. Cdl. 

See a special case as to the division of a moss ; Campbell, nth May 1804, Dict. o. 
Commomtt, App. No. 4. 

'^* It was here found that a proprietor was not entitled *< to any pnecipuwn in the 
<< division, but that he had thereby a right to coals, mines, minerals, and other fofisils.** 
See also Johnston, S^. 80M July 1768, Dict. p. 2481 ; more fully stated in note to 
D. Bucdemch, 16M June 1812, Fac. CM. 
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59. A separate act passed in the same session of parliament, 1695, 
c 28, for dividing lands belonging to different proprietors which 
lie runrig, with the exception of acres belonging to boroughs or in- 
corporations. Lands are said to lie runrig, where the alternate 
ridges of a field belong to different proprietors. The execution of 
this last statute is committed to the judge-ordinary, or the justices 
of the peace ; whereas the division of commonties is appropriated 
to the Court of Session ; with power nevertheless to them to grant 
commission to sheriffs, &c. to perambulate the grounds, take the 
necessary proof, and report their opinion *^K The division compe- 
tent to landholders by the last-quoted act 1695, is not in practice 
confined to runrig lands in a strict sense of the word, but is by li- 
beral interpretation extended to cases, where the properties of the 
several heritors are broken off, not by single ridges, but perhaps by 
roods or acres; Fac. Coll. i. 213. {Chalmers j Jvly 29. 1756, JDict. 
p. 10485) * ; and without this extension, the statute would have 
contributed little, either to the beauty of the country, or to the im- 
provement of agriculture, which nevertheless were the chief pur- 
poses of the statute '^^ 

60. There are certain obligations, called accessory^ which cannot 
subsist by themselves, but are accessions to, or make part of, other 
obligations to which they are interposed. Of this kind are promis- 
sory-oaths, by which obligations may be corroborated ; 2c%, fide- 
jassion, or caution ry ; and, 3£%, the obligation to pay interest. 
As to promissory-oaths '*^^, Jirst^ It is obvious, that when the sub- 
ject of them is unlawful, that is, when it is repugnant to any di- 
vine or natural law, they can have no force whatever ; and so can- 
not give strength to any prior engagement to which they were in- 
terposed. 2d/y, If a party should promise upon oath, not to im- 
pugn an obligation, which is declared defective in essentials, by the 
positive law of the state ; the judge, as he could not sustain action 
upon such obligation, though the party did not compear, and ob- 
ject against it, neither ought he to sustain it, though the debtor 
should have interposed an oath to corroborate it ; because no pac- 

' tion of a private party can constitute a rule of judgment by which 
^ a public law would be eluded '^^. Thus, though one who makes 
\ over a right of annualrent to another should declare, and confirm 
it by oath, that the deed itself shall be a sufficient foundation for 
poinding the ground without infeftment ; yet if the debtor, contra- 
^ to his oath, shall afterwards object against such poinding, that it 
^fw used by a creditor not infeft, it behoves the judge to declare 

such 

* The court extended the statute to an inteijected parcel of six acres; Foe. CollA. 163. 

'^^'c^ 15. 1755, Heritors oflnveresky Dicr* p. 14142 ; but in a later case it has been re^ 

^'cCcd to fields of four acres ; Ibid. Jan. 1 7. 1 783, Lady Gray^ DiCT. jp. 1 4 1 5 ] . Small 

F^^'^els of land, surrounded by a greater estate, and Iving at a distance from one another, 

^t each parcel Wing contiguous, and not runridge, do not fall under the statute ; Falc. i. 

^^- ^. 1744, Hallj DiCT. p. 14141 ; Fac. Coll. July 14. 1780, Murison^ Dicr. p. 14151. 



«3 






t 



SeeZXn»(i5on, 2d June iTirSi ElchieSf v. Commokty, No. 6, and Runridge, No. 1. 

»;. « '^ ^ Mansion-houses and policy" do not fall within the statutory power of dirision. 
5^*^ exception has been extended to farm-oflSces ; Gray, 14/A Jan, 1777, Dict. v. 
*^^5LioGE, App. No. 1. 
V ^ See on this subject, Siair^ B. l.t.l. $ 14 ; {Elchtes)j Annotjations on Stair, p. 96 

" ^^ See ForrttUr, 21th June 1815, Fac. CM.^ where a private paction between debt- 
^ ^d creditor, that no suspension should pass but on consigoation, was, on a sinilar 
P^^^ple, held not to be obligatory. 
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Book III. such diligence null, because the law hath said, that no poinding of 
■^ ^^"^"^ the ground is valid without seisin, which enactment cannot be al- 
tered by any private compact, though of the most solemn kind. 
Upon the same footing, no action will be admitted for a debt con- 
tracted by a woman clothed with an husband, though she should 
have sworn never to object against it ; Stair, Feb. 18. 1663, Birsh^ 
(DicT. p. 5961). 3dly^ Where an oath is adjected to a deed which 
is not void ipsojurc, but may be set aside by an action or excep- 
tion, the swearer is by such oath barred from using the right of ac- 
tion, or pleading the exception otherwise competent to him ; for 
as the right upon which the action is laid is not of itself void, it 
must be sustained by the judge; whose office does not authorise 
him to regard the plea of the granter, who has corroborated the 
right by hia oath, unless it be judicially laid before and admitted 
by him ; and this plea, whether it consists of a right of action or 
exception, may be effectually renounced by such oath, so that the 
judge^ upon its being offered by the swearer in judgment, ought 
to declare it excluded by a personal exception against him. Thus 
a minor, who had granted bond for a debt contracted by his father, 
whom he did not represent, and had sworn never to impugn it, 
was found precluded by his oath from the right of action compe- 
tent to minors to set aside deeds on the head of minority and le- 
sion ; Stair, Feb. 10. 1672, IVauch, (Dict. p. 8922). But as a mi- 
nor could be induced with equal ease to ratify his deed by oath, as 
to grant it, it is therefore ordained by 1681, c. 19., that no such 
oath of ratification shall be exacted from minors for the future, and 
that the deeds ratified shall be void ; and as minors might be averse 
to plead against their own oaths, it is further declared competent 
to any person related to the minor, to obtain the deeds declared 
null. Bonds of corroboration signed by a debtor, ratifying and 
confirming his former debts, and perhaps accumulating the inte- 
rest that has grown upon the bonds into a capital, though neither 
strengthened by any promissory-oath, nor by the intervention of a 
new obligee, are truly accessory obligations, since they always pre- 
suppose, and must necessarily refer to some antecedent debt. But 
though they be thus accessory in their first constitution, they may 
subsist of themselves after they have been formed, and are the 
proper foundations both of action and of diligence at the creditor's 
suit, though the original bonds should not be produced ; because 
the debtor's corroboration of the debt referred to induces a proper 
obligation against him ; Gilm. 89. {Beg^ July 1663, Dict. p. 16091) ; 
Dirl. 347, {Feb. 24. 1676, Johnston, Dict. p. 15798). 
Cautionry. 61. Cautionry is that obligation by which one becomes engaged 

for a debtor, who hath bound himself to pay a sum, or perform a 
deed, that he shall truly fulfil it. As this obligation by the cau- 
tioner is barely adjected to the debtor's obligation without extin- 
guishing it, cautioners were, by the Roman law, styled adpromissors. 
This obligation may be constituted indirectly, without any proper 
fidejussory clause ; thus one, merely by giving a mandate to lend 
money to a third person, becomes cautioner for him '^\ It may be 

also 

'^^ The cautionary obligation created by letters of credit is often of this indirect 
character ; and so far has this been carried, that it sometimes is Tery difficult to dis- 
tinguish what shall be held a proper letter of credit, and what a mere ordinary letter 
of introduction or recommendation. In forming an opinion on such cases, the follow*^ 
ing rules may be of use : 
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62. But a cautioner for another, that he shall perform a fact, i* 
in no case liable, till the principal obligant be discussed. The rea- 
son of the difference is obvious. In money obligations, not only 
the principal debtor, but the cautioner, can by himself perform the 
obligation specifically ; and therefore, where both are bound con- 
junctly and severally, either of them may be sued for payment : 
But where one is bound that another shall perform a fact, ex. gr. 
that an architect shall build a bridge sufficiently, that an appren- 
tice shall perform his part of the indentures, or that a tutor shall 
faithfully discharge his office, the cautioners, though the archi- 
tect or tutor should fail upon their parts, cannot perform for them ; 
all that they can possibly be bound to is, that if the persons who 
are properly bound shall not perform, they the cautioners shall 
make up the loss, the damnum et interesse^ to the parties suffering ; 
see Fac. Coll. iL 110. [June 21. 1758, Sibbald, Dict. p. 588). This 
sort of obligation, therefore, is barely subsidiary ; so that the fail- 
ure must be previously constituted against the proper debtors, be- 
fore distressing the cautioner; Hare 242, &c. {Miln, March 16S4ff 
DiCT.p. 3588) ; Fount. Nov. 13. 1677, Sandilands, (Dict. p. 3580), 
quoted in (Folio) Dict. i. p. 248 '^ 

63. Cautioners were, by the Roman law, bound by pronouncing 
certain verba mlennia ; and where several cautioners were interpo- 
sed to one obligation, each of them pronounced the words of style 
separately ; and consequently every cautioner became, by the na- 
ture of his separate engagement, bound to the creditor in solidum 
for the whole sum or other subject contained in the principal obli- 
gation. This rigorous interpretation of cautionary engagements 
continued till the Emperor Adrian introduced, from equity, the 
beneficium divisionisy which authorised any one co-cautioner to in- 
sist, that the demand of the whole debt might not be made against 
him alone, but divided pro rata between him and the other solvent 
cautioners ; § 4. Inst, dejid^. But as all the co-cautioners in an ob- 
ligation are, by the forms ol' our law, taken bound in the same wri- 
ting, there can be no room with us for the beneficium divisionis; since 
where several cautioners become bound conjunctly and severally 
with and for the principal debtor, that privilege is excluded by the 
explicit agreement of parties, against which no privilege can ope- 
rate ; and, on the other hand, where two or more become simply 
bound as cautioners for the proper debtor, each co-cautioner may, 
by the nature of such obligation, without any statutory privilege^ 
insist for such a division as was competent to co-cautioners by the 
Roman law, if the matter of the obligation be divisible ; and so is 
liable only for his own share, except in so far as, through the insol- 
vency of the other obligants, the creditor cannot recover payment 
from them. 

64. A cautioner can in no case be bound in an higher sum to 
the creditor than the proper debtor is ; for there cannot be more 
in an accessory obligation than in the principal ; //. 8. § 7. Dejldef. 
Yet he may be more strictly obliged than the proper debtor ; as* 
when the cautioner gives the creditor a pledge, or a real right on 
his lands ; L. 59. eod. tit. ; or where one is cautioner for a debtor^ 
who is not himself civilly or fully obliged ; for a cautionary obliga- 
tion 



'7^ As to cautionary obligations for the faithful performance of an office, e. g. bapk 
agent, notary, messenger, Sec. see 1 . BeU Coram. S76. et seq. 
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tion may be efFectually interposed to an obligation merely natural, 
Z/. 6. § 2. eod. tit. Thus a cautioner in an obligation, where the 
debtor's subscription is not legally attested, or a cautioner for a mar- 
ried woman, or for a minor acting without his curators, is properly 
obliged, though the debtor himself s^hould get free, by pleading the 
statutory nullity, or his own legal incapacity ; Fount. Feb. 2. 1700, 
Hepburn, (Dict. p. 2076) ; Nov. 28. 1623, Shaw, (Dict. p. 2074) ; 
Feb. 11. 1748, Taylor, (Dict. p. 16813). The reason of this is ob- 
vious ; sibi imputet who interposed in such a case. As the cautioner 
• is presumed to know the debtor's condition, the plain language of his 
engagement is, that if the debtor takethebeneHtof the law, he the 
cautioner shall make good the debt. But since fidejussion is but 
an accessory obligation, it cannot subsist without some obligation to 
which it may accede ; and therefore where the debtor has not sub- 
scribed his obligation, the cautioner, though he should have signed 
it, is not bound ; Had. Dec. 1612, contra Crichton, (Dict. 

p. 2074) ; for in such case, not even a natural obligation is created 
against him for whom he became bound. All legal defences plead- 
able by the debtor against the creditor, are also pleadable by the 
cautioner ; nay, a relevant defence, though it should be omitted by 
the debtor in an action for payment against him, continues compe- 
tent to the cautioner ; July 9. 1623, Arnot, (Dict. p. 14051). 

65. As a cautioner binds himself at the desire of the principal 
debtor, he has an actio mandali against him, either upon his being 
distressed for the debt, or on his actual payment thereof to the cre- 
ditor ; concluding, in the first case. That the defender may relieve 
him from his distress, by procuring a discharge of the obligation ; 
or, in the second, that he may repay to him the pursuer the prin- 
cipal sum, of which he has made payment to the creditor, with in- 
terest and damages. But under damage is not comprehended the 
loss sustained by the cautioner through hfs own fault, ex. gr. in sus- 
pending the debt upon frivolous grounds, or allowing diligence to 
proceed on it against his estate ; for which vid. infr. § 86. A debt- 
or is said to be distressed for a debt, where the creditor uses any 
I^gal step against him for obtaining payment. This actio mandati, 
or of relief, is competent against the debtor, before either payment 
or even distress against the cautioner, in the following cases. First, 
W'here the debtor is taken expressly obliged to deliver to the cau- 
tioner his obligation cancelled, at the same term at which he hath 
^H>und himself to make payment to the creditor ; for, upon that 
alternative, the cautioner may sue the debtor, if he fail to perform, 
*^ effectually as the creditor himself can do ; Gosf. July 7. 1668, Pa- 
^^n, (Dict. p. 21 19). 2dly, If the debtor be vergens ad inopiam, the 
^^utioner may, by proper diligence, secure his funds, towards his 
^Wn relief before either payment or distress ; arg. L. 10. C. Mand. ; 
Jan. 19. 1627, Thomson, (Dict. p. 2113] '7'. 3dly, The Roman law, 
ixiost equitably, allowed action for relief to the cautioner against 
*he debtor^ where the debtor shifted the payment of his debt from 
^y to day, for a considerable time together ; especially if the cau- 
tioner's circumstances at the same time disabled him to make pay- 
ment of the debt himself, by which he might be entitled to a pro- 
P^ relief ; L. 38. § 1. Mand. Upon a similar ground of equity, the 

court 
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Bod^ III. court of session admits adjudication to pass at the suit, of caution- 
"^^'"'^ ers in conditional obligations, (because these may be long pendent), 

without any previous distress, under this quality, That no execution 
shall be usedon the decree till distress ; Fount Nov. 20. 1685, Bur^ 
netty (DicT. p. 2121). This action of relief lies dejure^ though the 
creditors should not have assigned the debt to the cautioner on pay- 
ment ; because the right of relief arises ex natura reu from the man- 
date given by the debtor to the cautioner to bind for him ; and it 
appears contrary to the nature of fidejussory obligation, that the 
cautioner should pay, without recourse against him at whose desire, 
and on whose account, he made the payment ; L. 10. § 11. Mand. 
The cautioner Q6. In the general case, therefore, the cautioner is no longer ob- 

is not bound liged, after his relief is cut off. Thus, where the creditor suffers 
Ts cut offi *^^ obligation to prescribe, the plea of prescription saves the cau- 

tioner as well as the principal debtor; Fount. Dec. 19. 1695, Doul^ 
(DicT. p. 2077) ; July 12. 1735, Haliburtons, (Dict. p. 2073) "7*. 
For the same reason, a debt cannot be fixed on a cautioner, though 
the creditor should offer to prove by his oath, that he heard the 
debtor acknowledge the debt ; for as such oath cannot be received 
as evidencfe against the debtor, the cautioner, if he were made 
liable, would pay without relief; Dalr. 17. (Herdman^ Dec. 9. 1699, 
Dict. p. 2078). But the oath of the debtor himself, in points re- 
ferred to him concerning the debt, affects the cautioner ; because 
the accessory obligation must of necessity be subjected to the same 
mean of proof as the principal. Nay, the cautionary obligation 
ceaseth, it the creditor shall do any act which hath a tendency even 
to weaken the cautioner's right of relief'^ ; as, ^rstj If he should 
release the debtor from prison, and so lose that chance of recover- 
ing payment which arises from the squalor carceris. But the cau- 
tioner continues bound, though the creditor should set the debtor 
at liberty, after he was apprehended by the messenger, but before 
his actual imprisonment ; for as no creditor can be compelled by 
a cautioner to use diligence against the debtor, neither can he be 
compelled by him to consummate an incomplete diligence ; July 16. 
1730, Grahams, (Dict. p. 3390) '^^ 2dlt/, The obligation ia also 
extinguished by the creditor's passing from any right in his person. 



in 



'7» Di^, 7th March 1771, Dict. p. 11059. 

'7^ Much more, if he actually discharge the principal debtor ; Wallace^ Htkjam. 
1825, (S. 4* ^')' This seems to hold, even where the creditor, without consulting the 
cautioners, consents to the debtor's discharge in the course of sequestration ; but un- « 
der this qualification, ** that where the creditor has made his demand on the caution- ^- 
^ er, and where the cautioner either has refused, or is unable to pay the debt, and tiki 
<< bis own relief, the creditor may be at liberty to follow such prudent measures, asy ii 
' *< the circumstances of his debtor's affairs, mny be advisable, without being held there-*^ 
'< by to discharge the cautioner ;" 1. Bell Comm. 275, compared with Whitelaw 4* J&r/ 
Wth May 1814>, Fac. CM. Though the creditor, however, cannot with safen^ cohci 
in the debtor's discharge, without carrying the cautioner along with him, be is nt 
bound actively to interfere in preventing it. Thus, his neglecting to rank on the 
questrated estate of his debtor, even where, by so doings his concurrence would ha* 
become indispensable towards the debtor's discharge, does not discharge the cautionr 
Anderson^ 4^c.25th May 1811, Fac. ColL Thus also, *< to take a compodtiofi, whi^ 
<< without the creditor's concurrence, has, under the sequestration act, been Toted •' 
<< confirmed, is not a discharge to the cautioner ;" Bell, ut supr. 

74 M'Millanj 2Ut Jan. 1729, Dict. p. 8890; I.Bell Comm. 275. So also a Ii 





lord does not lose his right of recourse against the cautioner for his tenant, by delari 
or neglecting to enforce his right of hypothec $ M^Qtieen, 1 Uh June 1811, Fac. Ce^ 
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in farther security of the doht; Dalr. 1G7. [Wallace^ Jdh. 25. 1717, 
DiCT. p. 3389) ; see infr. tit. 5. § 11 * '^'. 

67. The cautioner however loses his reUef against the debtor in 
the two following cases : Fit'st, Where his engagement ii interpo- 
sed to an obligation merely natural, he has not a total relief against 
the debtor : His relief is restricted to what he can prove is in rem 
versum of the debtor, or to the sums which have truly turned to the 
debtor's profit ; for if the creditor hath no action against the debt- 
or for payment, neither can the cautioner have an action against 
him for his relief 2d/y, The cautioner who pays, without either 
a previous action in which the debtor is called, or a declaration by 
the debtor that the debt is still due, pays at his peril ; and conse- 
quently, if the debtor had a sufficient defence against the debt, ex. 
^. of payment, or of compensation, the cautioner loses his relief; 
Z}ec. 19. 1632, Maxwell, (Dict. p. 2115). 

68. As to the obligations among the co- cautioners, each co-cau- 
tioner was, by the Roman law, bound by a separate obligathsn ; 
mnd consequently, a cautioner who paid the debt, though he had 
an actio mandati against the debtor, had none against his co-cau- 
tioners, whose obligations had no connection with his. The pay- 
ment therefore was considered, in respect of these co-cautioners, 
as sn entire extinction of the principal obligation ; and, conse- 
rtu^ntly, of all the accessory ones, L. 39. De Jidej. To remedy 
tliis hardship, the cautioner, who was to make payment, might 
hlLxre demanded an assignation or cession from the creditor; and 
if \\% refused to assign, he might have been compelled to it by the 
bcTM^eficium cedeiidarum aclionwn, L. 11. C. eod. tit.; by which as- 
aignment, the right of action formerly competent to the creditor 
Against the co-cautioner, was fully vested in the cautioner. But 
since, by our customs, the obligations of all the co- cautioners are 
contained in the same writing, and mutually connected with one 
another, a right of relief is competent dejure to the cautioner who 
pa.3^s the debt, against the other co-cautioners, without any assign- 
ment, or even without any clause of mutual relief in the bbliga- 
tiot), unless where the cautioner appears to have renounced it. 
And it is because the cautioner's right of relief is good without A 
conveyance, that our law does not compel the creditor upon pay- 
ment made by a cautioner, to assign, either against a co-cautioner, 
or against the principal debtor ; July 10. 1666, Humcj (Dict. 
J>. fell2) ; Fount. Dec. 31. 1697, Panton, (Dict. p. 3356) ; since the 

discharge 

• See Fac. Coll. June 29. 1793, Creditors of Weir, Dict. p. 340S *75. 

'"^^ It wBs here found, that a catholic creditor may, before the bankruptcy of his 
^ebtor, renounce his security over part of the estate, although such renunciation, by 
limiting his security to the remainder, might eventually prejudice a secondary creditor, 
whose security embraced only this latter part of the subject. But, as was observed on 
^he bieiicb, ** There is no similarity between such a case, and that of a creditor who has 
" the security of a cautioner." 

' ^^ In the case of caution for the due performance of an office^ such as that of a bank 
'S^nt, the creditor's nedect to enforce the proper checks on the agent, and to call him 
^ Q^count in the ordinary regular course of business, may be sufficient to bar any 
^'ftiin against the cautioner; Fac. Coll. TJiomson, Sfc. 29M Jaiiuarif 1829, [S. i^B.\ as 
^^ersed on appeal, 9th June 18^4 ; and see 1. BeU Cornm. 277 ; Smiih, 9tk jMe 1813 ; 
^- 'OotD, 296, per Lord Redesdale. 

^ ^^ the above, and other cautionary obligations of a continiling cbarlicterj — the death 
^ ^he cautioner does not discharge bis bond ; it still subsists against his representative ; 
"'^^ this not merely for the debt as it stood at the cautioner's death, bttft until actual re- 
^^l of the responsibility ; University qf GkUgcmy ISth Nov. 1790, Dict. p. 2 106 -, Csm- 
^^ciai Banking Co.y 4/A Feb. 1801, tit. aptd 1. BeU, 282; Patersm, 6th Jul^ 1808, 
^Vt. V. SoclETT, No. 4 ; see also Kemp, 11 th June 1824, (S. 4* D.) 
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discharge hath as strong effects as an assignment, except that 
of summary diligence; see Fount. Dec. 12. 1695, Wood^ (Dict. 
p. 3355) *. But the creditor may be compelled to assign to the cau- 
tioner all separate securities obtained by him for the debt after its 
constitution ; because the cautioner cannot plead upon these, with- 
out a formal conveyance; Jan, 10. 1665, Lesly^ (Dict. p. 2111); 
Feb. 1735, Garden, (Dict. p. 3390) '^s. From this relief compe- 
tent to co-cautioners, it follows, that the creditor, if he have grant- 
ed a discharge to one of several cautioners, of his part of the debt, 
cannot demand the whole debt from the others ; because the re- 
lief competent to them for that share is cut off by the discharge, 
and cautioners cannot be compelled to pay, without relief against 
their co-cautioners. 

69. Our decisions which relate to the extent of the relief com- 
petent to a cautioner in a bond of corroboration, against the cau- 
tioner in the bond corroborated, are far from being uniform. This 
appears to be indftntested, that where the cautioner in the first 
bond signs as a principal obligant in the bond of corroboration, 
and with him a new cautioner, the cautioner in the corroboration 
is understood to have bound himself at the desire of, and is conse- 
quently entitled to a total relief against, the first cautioner, who, 
being a principal obligant in the corroboration, must be considered 
as a principal debtor in respect of the last cautioner ; Falc. \. Jvly 
10. 1745, Mirrie, (Dict. p. 2125) '^^ see Fac. Coll. i. 168, [Mac^ 
kenzie, Nov. 30. 1755, Dict. p. 14661) '^°. And the law appears 
to be the same, where the principal debtor alone is party to the 
corroboration, or where the new cautioner grants a corroboration 
by himself, without either the principal debtor, or the cautioner 
in the first bond ; for a corroborative security, in which the first 
cautioner hath no concern, ought not to make his condition better 
by throv;ing part of his cautionary engagement upon another ; Res 
inter alios acta, aliis nee nocet nee prodest. The second cautioner's 
only view in obliging himself, is for the security of the creditor : 
But no intention can be presumed in him to loose any obligations 
lying on the first cautioner, and thereby to weaken and restrict the 
relief competent by the law to himself against all who were bound 
in the debt corroborated. This opinion is supported by two deci- 
sions observed by President Dalrymple, 38, 60, {Clerhon^ Dec. 1. 
1703, Dict. p. 14645 ; Brock, Feb. 14. 1705, Dict. p. 14648). 
See on the other side. Hare. 243, {Ker, Feb. 1685, Dict. p. 14641) ; 
Karnes, 37, [Murray, Dec. 15. 1722, Dict. p. 14651) f '^'. 

70. 

* It has since been found, that the creditor is bound to grant such assignation to 
facilitate relief against the co-cautioner; Fac. Coll. Jan. 14. 1780, Erskine, Dict. * 
p. 1386 *^^. 
' t Fac. Coll. Nov. 15. 1792, Smiton, Dict. p. 2188 '«'. 

''^^ And so it was laid down as far back as the time of Dallas ; Styles, vol. I. p. 10. 

'7^ A cautioner for rent is entitled, on payment, to an assignation of the landlord's 
fight of hypothec; Stewart ^ S\st May 1814, Fac. Coll. 

*^^ See Kili.j reported Dict. Ibid. / also Elchies, v. Cautioner, No. 16. 

'8^ Ekhies, v. Cautioner, No. 23. 

'^' The opinion delivered in the text, in opposition to these last cited authorities, 
has been overruled. The legal presumption now is, that the new cautioner interposed 
for the debtor alone, unless it can be made appear that he did so at the desire, or for 
the relief of the former cautioners; in which case alone, is he entitled to a total relief 
against them; Murray^ cit. in text, affirmed on appeal, 2lst March 1724, JRoijertsam^s 
CaseSjMS; Loch, S^. \Uh Dec. 1701, Dict. p. 14644; Lockhart, \9th Dec. 17S8, 
ElchieSf v. Cautioner, Na 9; KUkerraris Observations on Mirrie^ supr. not. '79.. 
Smitan, not. ♦ h. p. ,• Lennox, 4rc. IBtk May 1815, Fac. Coll. ; 1. Bell Comm. 267i et 
sef 
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tioner offered was responsible. As this was frequently the source 
of tedious proofs of the sufficiency of the cautioner at the time of 
the attestation, the attesters are, by said act of sederunt 1709, or- 
dained to be taken bound, as cautioners for the cautioner in the 
suspension, and of course they are made liable mb$tdiarie for him ; 
and the clerks of the bills, if they take an attester bound after the 
old form, are themselves declared to be liable as cautioners ; see 
also act of sederunt, Nov. 23. 1717 *. 

72. A cautioner in a suspension is, for the reasons above assign- 
ed, entitled to a total relief against the cautioner in the bond sus- 
pended ; Hare. 247, (BroomhaU^ July 1687, Dxct. p. 14643) j uid 
a cautioner in a second suspension^ to a total relief against the cau- 
tioner in the first ; Fount. Feb. 27. 1685, Flemings (Dict. p. 14642). 
By our constant practice, cautioners in a suspension, though they 
seem entitled, in the character of proper cautioners, to the benefit 
of discussion, may, afler the process of suspension is closed in fa- 
vour of the charger, be charged summarily on their bond of cau- 
tionry, without discussing the defender, who is the principal, debt- 
or ; Dalr. 105. (StracJian, June 17. 1714, Dict. p. 3583) f '®*- 

73. In all maritime causes before the court of admiralty, where 
foreigners are frequently parties, the defender must give security 

judido sistij etjudicatum solvit to appear at all the diets of court, and 
pay the sums which he may be awarded to pay by the judge. A 
cautioner of this kind ;«^ does not get free from his engagement, 
though the defender die before sentence ; Karnes^ Rem. Dec. 47. 
CDundaSj Ded 13. 1743, Dict. p. 2038) ; contrary to our former 
practice. Stair , Jan. 20. 1680, Hodge ^ (Dict. p. 2034) ; and he con- 
tinues bound, though the cause should be carried by suspension 
from the admiral-court to the session ; Durie^ Nov. 16. 1636, Stew-- 
artj (Dict. p. 2033) ; see Fac. Coll. iii. 87, (Robertsons, Couts and 
Company, March 2. 1762, Dict. p. 2047) :j;. Where the action pur- 
sued before the admiral is barely mercantile, which, from the rea- 
son of the thing, does not necessarily call ior secxxnty judicatum sol- 
vi, the judge cannot demand it from the defender, and thereby 
make his condition worse than if the action had been brought be- 
fore the judge- ordinary, but must rest contented with caution ^'tiili- 
cto dsti *®^, unless there should be special circumstances, from which 

fraud 

* By act of sederunt, Feb. 18. 1686, the clerk of the bilk is made liable for the par- 
ty's damage, as well when he refuses a cautioner who is sufScient, or holden and repute 
to be sufficienti as when he receives an insufficient cautioner ; but this having been 
found liable to misconstruction, and to lay the clerks of the bills under difficulties in 
the execution of their duty, it is repealed by a subsequent act of sederunt, June 14. 
1799, which declares, ** That, in time coming, the clerks of the bills shall be respoii« 
** sible for the due and faithful execution of their duty, whether in recemng or rejecti* 
** ing cautioners, according to the rules of common law and justice applicable to the 
«« circumstances of the cases that may hereafter occur." 

Where a cautioner in a suspension becomes bankrupt during its discussion, the 
charger cannot demand new security ; Fac. Coll. Dec. 13. 1794, GovaUj Dict. p. 15161. 

t Cautioners in the loosing of an arrestment are not entitled to the benefit of dis- 
cussion ; KameSi Rem. Dec. 49, Dickie^ Dec. 174S, Dict. p. 21 10. 

X A later decision has been given to the same purpose, (where the process was car- 
ried to the Court of Senion, in the shape of reduction); Fac. Coll. Dec. I. 1797, 
Myles^ Dict. p. 2063, (1. Bell Comm. 296). 

'84 Found, that the attester of the cautioner, in a process of advocation, is not enti- 
tled to the benefit of discussion; Henderson, I2th June 1824, {S. ^ ZK> 

'^^ It is otherwise with a cautioner merely Judicto sisli ,- I. Bell. Qmm. 295. 

'8^ In no other than the admiral-comt, can caution evenjudicio sisii be ttactodt in 
a civil action, unless the defender be in meditationejugce ; Smith, I2th. Feb. 1812, Fac. 
ColL (No. 164.) 
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junctly and severally; Nov. 13. 1746, EUiotj (not reported) j Fac. 
Coll. iii. 7, [Gordon, Jan. 20. 1761, Dict. p. 14677)"^°. One of several 
correi debendU, who hath paid the whole aebt, is entitled, even with- 
out an assignation from the creditor, to a proportional relief against 
the rest ; which proportion must in every case be so stated, that 
the loss shall fall equally on all the obligants who continue solvent ; 
Fount. Dec. 22. 1710, Craigicj (Dict. p. 14649). But an obligant 
who upon payment gets a conveyance of the debt from the creditor, 
is thereby, in his ri^ht, entitled to sue any one of the co-obligants 
for the whole, leaving to that one his action of relief against the 
others ; deducting nevertheless his own share, and those of the other 
co-obligants who are become notoriously insolvent; Hare. 241, 
{Smeiton^ Mareh 1684, Dict. p. 14641). 

75. Obligations for sums of money are frequently accompanied 
with an obligation for the annualrent or interest thereof, which there- 
fore may be accounted an accessory obligation. Interest is the re- 
compence due by the debtor, of a sum of money to the creditor for 
the use of it. In the Roman law, it got the appellation ofumnB, 
because it was given for the use of money ; but that only falls un- 
der the name of usury in our language, which is illegally taken from 
the debtor, in name of interest, over and above the rate allowed by 
law. The Jews were, by the law of Moses, forbidden to take inte- 
rest from their brethren, but they might exact it from strangers ; 
Levit. XXV. 36 ; Deut. xxiii. 19, 20. It was absolutely prohibited 
by the Canon law. There appears, however, nothing inconsistent 
either with law or equity, in taking a moderate profit for the use of 
money. On the contrary, it is become necessary, in countries so 
constituted as the nations of Europe are at this day. Accordingly, 
the stipulation for interest is authorised by the present practice of 
all civilized states, even of the Roman Catholic, in matters of com- 
merce, at certain rates fixed by statute '''. 

76. Soon after the Reformation, when it became first lawful to bar- 
gain for interest in this kingdom, the legal interest was, by 1587, 
c. 52. fixed to the rate of 10 per cent. And it would seem, that, 
from the Reformation downwards to that enactment, interest was 
allowed to be taken without limitation as to the rate ; for that statute 
saves the right of all prior contracts, in which an higher rate of inte- 
rest was stipulated. Interest has been, since the aforesaid act, gra^ 
dually reduced, till at last, by 12. Ann. st. 2, c. 16, it is brought 
down to the rate of 5 per cent '^*. The obligation for interest is more 
restricted by our law than it was by the Roman. Interest by the Ro- 
man law was due upon all contracts honajidei ex mora debitoris^ i. e. 
from the time of the demand made on the debtor ; L. 32. § 2. De 
umr. ; and in all other cases, from litiscontestation ; L. 35. eod. 
tit. : But, by the usage of Scotland, it is due only upon one of two 
grounds, ex lege^ or ex pacto '^^ 

'5>° M^Kellary 7M June 1811, Fac. Coll. supr. t. 2. } 29, in not. 

'^' See 1. Ross's Lectures, 4. et seq. for an historical account of the practice of tak- 
ing interest. 

^^* As to the effect given to foreign rates of interest in this country, vi^. sup. U 9, 
$ 40, not. ^°. 

'^' Tde leaning of our law has daily been becoming more favourable to the allowing 
of interest. Mr Bell lavs it down as settled, <* that breach of contract, or mora in pay- 
*< ment, raises this claim,'' nomine damni, 1. Comm. 558 ; and observes, ^' that were 
<< a rale now to be laid down, it would be more correct to reverse the proposition 61 
« the ancient law, and to say, that interest is due in all cases, where money is lent^ or' 
<< the use of it taken and retained; unless, from the circumstances of the cascj there is 
<< ground in equity to hold, that uiterest was not to be demanded ;" Ibid. 559 ; infr., 
^80.— On the subject of interest, generally, see 1. Bell Comm. 567 ^ et seq. 
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capital sum, but as to the interest paid by them ; for these make 
truly a capital sum, in respect of the cautioner who pays them, with- 
out the repayment of which he is not fully indemnified. The re- 
gistering of the bond is held to be sufficient distress for entitling 
the cautioner to this benefit, though no charge should have pro- 
ceeded on it ; Durie^ Jan. 24. 1627, L. Waughton, (Dict. p. 519). 
Cautioners paying without distress are not entitled to the interest of 
the interest in the terms of the act ; but the court modifies largely 
. of the penalty in name of damages, though seldom to the full ex- 
tent of that interest; Grosf. July 18. 1668, Sir J. Stewart^ (Dicx. 
p. 525). And by our present practice, where a cautioner, paying even 
without distress, leads an adjudication against the debtor's estate, 
the interest of the interest paid by the cautioner is made part of 
the accumulate sum : Nor does it appear, that any decree of ad- 
judication hath been objected to on that accouut Factors named 
by the court of session on sequestered estates are also, in conse- 
quence of an act of sederunt, July 31.1690, made liable in interest, 
ror what rents they either have actually, or by proper diligence might 
have recovered, n'om a year after they fall due * *^*. 

79. Interest is also due ex lege, from the nature of the transaction. 
Thus, in a sale of lands, or of a liferent right, the purchaser is, by an 
act of the law itself, bound to pay interest for the price of the sub- 
ject bought, from the term at which he enters into the possession, 
as long as he retains the price ; for the price becomes a smrogatum^ 
or thing substituted in place of the subject sold ; and therefore the 
interest of the price must be given in consideration of the fruits of 
that subject. This obtains, though the price should be arrested in 
the purchaser's hands, after which he cannot pay safely ; Dune, Feb. 
17. 1624, £/. Durie^ (Dict. p. 542) ; or though the delay of payment 
should be owing to the seller, wno had not furnished the purchaser 
with a connected progress of title-deeds sufficient for his security ; 
Stair, Jan. S8. 1663, L. Balnagowan, (Dict. p. 545) ; Fount. July 
8. 1681, Gordon '^' ; for, from whatever cause the non-payment may 
proceed, good conscience will not suffer the purchaser, at the same 
time that he enjoys the fruits of the lands, the property or liferent 
whereof he had bought^ to enjoy also the profits or interest of the 
price ; Forbes, July 23. 1707, Baillie, (Dict. p. 546) f- But if 
the purchaser, unwilling to retain the price, shall, on the seller's re- 
fusal to accept of it, consign it in a proper and legal way, it stops 
the currency of interest, since the price is no longer in his hands. 
It arises firom the same ground, that one who receives money be- 
longing to another, which formerly carried interest, ought to restore 
not only the principal sum, but the interest ; for he must be ac- 
countable for the sum received cum omni cau^a, in as good con- 
dition as it stood in at the time of his intromission^ and must there- 
fore restore, the whole intermediate interest, which, as an accessory, 
is to be held as part of the sum itself; Forbes, Dec. 22. 1710, Irvingf 
fDiCT. p. 553) J Feb. 18. 1736, Erskine, (Dict. p. 554), stated in 
(folio) Dict. i.^. 42 ; see Fount. Jan. 25. 1699, IngUs, (Dict. p. 141 15), 
This doctrine is also applicable to executors who have received sums 

belonging 

* See Fac. CoU.Mtnf 15. 179#, L. Elphinston, Dict. p. 4067 *^\ 
t Foe. CM. Feb. 2. I77S, Creditors of Scott, Dicr. p. 141S9 ; lUd. Dec. 14. 177S, 
CredUors qfQ€ik,J)ict. p. 14190/ {Infir. ^l.not. ^. 



■•^ 



■»♦ Vid. npr. B. ii. t. \2. $ 68. not. ^^ ; h^. S «lf not. *«•. 
'^^ 1. BeU Comm. 561. 
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Book III. p. 478) * ; and where no term of payment is stipulated, ex. gr. in 
"^ V "L^ ^jj open account, decree is generally awarded for the interest from 

the time at which the account ought to have been regularly paid, 
viz. after the elapsing of a year from the date of the last article ; 
Jan. 25. 1754, Grant against Ladj/ NewmorCy (not reported)***'. 
Lastly^ Where the claim of interest arises from the unjustifiable 
act or omission of either of the parties, which the other had it not 
in his power to guard against, equity will interpose for the repara^- 
tion ol the party hurt From this source may be derived the obli- 
gation upon tutors to employ the nummi pupUlares to advantage, 
and to account for interest to the pupil after certain periods ; for 
the pupil's condition disables him from securing any benefit to 
himself by paction *°*. 

Interest due by 81. Interest also may be due by paction, either express or tacit. 

ezpresi paction, j^ jg j^g ]^y express paction, when money is, by an explicit clause 

in a bond or obligation, made to carry interest *°\ It is unlawfiil 
to accumulate interest by any previous conditional stipulation. 
Thus it is criminal to stipulate in a bond, that the interest, if not 
paid precisely as it falls due, shall be accumulated into a principal 
sum bearing interest ; Mack. Obs. 364. Neither is it lawful, where 
the interest has run on unpaid for several years together, to state 
interest against the debtor upon that arrear of interest, from the 
day or term at which it fell due, except in the cases of a distressed 
cautioner, or of a denunciation ***^ On this ground, adjudications 
are sometimes set aside in toto^ and sometimes restricted to a secu- 
rity, because the creditor had in his decree accumulated the in- 
terest, or made it to carry interest from a term prior to the date of 
the decree. Yet in the following cases, law supports the accumu- 
lation of interest. Firsts Where the interest has been for some 
time unpaid upon a bond, the creditor may take a bond for the 
past interest, by which it is made a principal sum carrying interest 
irom the date of the accumulation ^'^^ And though this was not 
admitted by the Roman law, L. 28. C De usur., it contradicts no 
rule of law, more than a creditor does, who, after receiving the ar- 
rears of interest from his debtor, delivers them back to him upon 
a bond bearing interest. 2rf/y, It is made lawful, by 1621, c. 28> 
to take bonds or other obligations, not only for the sum lent, but 
for the interest of it to the day of payment of the bond ; by which 

means 

' * See (same case) Kilk. voce Bill of Exchange, Moncrieffi Jan. 7. 1752, Dicr. 
p. 481, fsupr. § 77. not.f.) 



ao] 



* Reported by Elchies, v. Annualrent, No. 14. See to the same effect, Henry, 
IS/A Feb. 1801, Dicr. t;. Amnualrent, App. No. 1. — The general rule seems well laid 
down by Mr Bell : " Where there is, by mercantile usage, a particular term of credit 
*< fixed, as in the sale of commodities, interest is held to be due from the expiration 
*< of the credit;" 1. Comm. 55S, So found, accordingly, against underwriters, who 
bad delayed beyond the usual period, {viz. four months,) to settle for a loss ; Cravofordf 
ire. I5ih May 1812, Fac. Coll. 

^^* Interest has sometimes, at pronouncing decree, been allowed on the expenses 
incurred in course of the process ; but never unless under very special and peculiar 
circumstances. Compare Fac. CoU. Groat ^ 1 5th May 1819, Ibid.: Warner^ ^^tk 
May 1813, as explained by M'Dowall, 8th Dec. 1821, {S. Sf jD.},— with Pearse^ %d 
March 1825, (S. 4* D.) ; Dunlop, \5th Nov. 1825, f Ibid. J. 

**»' Afoir, 17/A May 1821, (S. 4* B.) 

*^^ 1. Bell Comm. 563. But see CompAeU, 3d March 1802, Dict. v. ANNUALRtNt, 
App. No. 4. 

*®^ So found under a special compromise, even where the past interest had been ac- 
comulated on the principle of compound interest ; HamtUon^ 1 BA Feb. 4 826, {S.4^ D.)^ 
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means the whole sum contained- in the oblivion carries interest 
from the term of payment, not only the sum lent, but the interme^ 
diate interest from the date of the obligation to that term. This is 
daily practised by bsuikers, and dealers in e:g:change ^''^. 

82. Interest may be also due from tacit or presumed paction ^''^. 
Thus a promise to pay the interest which is oecome already due, 
implies a general paction for interest while the debt remains un<- 
paid; Jan. 13. 1669, Hume^ (Dict. p. 486). Thus also, from the 
use of payment of interest, it is presumed that there was a paction 
for interest at constituting the debt ; and when interest is stU 
pulated for one term, it is presumed to be crtipulated till payment ; 
J>irL 408. {Carnegie, Dec. 20. 1676, DicT. p. 484). The obliga- 
tion for interest, bein^ merely accessory, cannot subsist without a 
principal debt to which the interest corresponds ; and hence inte- 
rest cannot in any case begin to run before the principal debt is 
created; Jan. 2. 1739, Anderson^ (Dict. p. 4132), quoted in (Folio) 
jDict. L p. 293. 

83. After having described at some length the several contracts 
and obligations that are most known in our practice, with their dis- 
tinguishing characters, it may be proper to explain some of the pro- 
perties and effects that are common to all obligations.-*— —The sub- 
ject-matter of obligations consists either of things or of facts. Things 

exempted from commerce, either by nature, by the destination of 
the owner, or by statute, cannot be the subject of obligation ; vid. 
supr. B. 2. /. 1. § 5. et seq. Under this class may be reckoned 
stolen goods, which acquire such a turpitude, or xntium realCf by 
f;lie theft, that they fall no longer under commerce; § 2. Inst. 
X^^ wuc. *''^ On this ground, no contract of sale, or other obliga« 
rion, entered into by a bankrupt, knowing himself to be such^ can 
\pe a foundation for transferring property to the prejudice of his 
oreditors ; who therefore may recover the subject sold from the 
purchaser, though he should be put into the possession of it ; the 
diole or fraud of the bankrupt being accounted theft ; see sopr. 

84. As to facts, no person can lay himself under an obligation to 

fierform what is naturally impossible ; or to do any immoral or nn- 
ctwful action, which is said to be legally impossible ; because what 
18 forbidden either by the rule of reason, or by positive institution, 
i% in the consideration of law, out of our power ; Z#. 15. De eond, 
^Ml. * *'^ But though a pactum super hcereditate vix^etttisj was by 

the 

^ Action will not be sustained for payment of a wager ; Fbc. CM. Jan. i6. 1 7ST, 
^f^Ueeg aflSrmed on appeal, Dict. p. 9523 ; Ibid. May 15. 1799, Wordswarthf Dict. 
p* 9524 *'o. By stat. 1621, c. 14, where any man shall win above 100 merks at cards 

or 
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^ As to the accumulation of interest, — ^in the case of a tutor and curator accounting 

fep bis intromissions, vid. supr. B. i. t. 7. § 42, not. *^^ ; also Ralston^ Sd Feb. 1826, 

(& 4* X).) ;..^f a voluntary trustee, Fac. Coll. HaU^ 2Sd Nov. 181 S ;— -of an agent, man- 

^staiy, or fiictor, Ibid. ; factor, D. Queensbemfs Executors^ 23 J May 1822, (5. Sf B.)i 

'^ idu Montgomery^ 4/A June 1822 ; and see previous branch of the case, 4. DcfoOf 

^09; Qrdum^ 14/A Jan. 1824, {S. Sf D.)i Shirra, 26th June 182^ {Ibid.J. The 

^^'^W^ in other cases, where there were very strong equitable considerations, have 

Ii^cviae ordered periodical accumulations ; see McNeil, 26th Mey 1826, Ibid. / Scotfs 

iOeiUt Creditor$j supr. $ 79. not. \ S^. 

^ €hmninghame, ISth Dec. 1821, {SL^B.) 

Vid. UKpr. t. 1. S 10. in not.^ ^*. 

^ expkined and modified in $ S. nor. *^7. ' 

Vid. supr. i. 1. $ 10. ad fin. et in nott. 

U. 8n 
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Conditions ad- 
jected to obli- 
gations. 

Impossible ones» 
unfavourable 
ones, and 
potestative ones* 



the Romans accounted contra bonos mores ^ L. 61. De verb. obL ; yet 
the usage of Scotland permits an heir to sell or make over his hope 
of succession during the life of his ancestor ; Durie^ July 6. 1630, 
Aikenhead, (Dict. p. 9491) ; Fount July 29. 1708, Rag, (Dict- 
p. 9492) *. And on this footing mutual tailzies, though they are 
m truth a mutual purchase of one another's succession, are effectuaL 
One who obliges himself to what is not the proper subject of ob- 
ligation, is not truly bound ; and consequently cannot be subject- 
ed to a penalty in default of performance ; for a penalty implies a 
delinquency in him who incurs it. But all &cts in themselves 
possible are the subject of obligation, though they should be beyond 
the power of the party bound, who ought not to have undertaken 
what he knew or might suspect could not be performed by him. 
85. Conditions are frequently adjected to obligations. As an obli- 

Sation to perform impossible facts is null, 90 are those granted un- 
er an impossible condition ; for the adjection of a condition which 
cannot exist, is an evidence that the parties did not seriously intend 
a bargain. But deeds are construed to be granted absolutely, and the 
condition is held pro non scripta^ not only in testaments and legacies, 
but even in grants inter vivosj where the granter of the obligation 
lies under a natural tie to execute them. Thus bonds of provision 
granted by a father to a child, under condition that the grantee 
shall travel over Britain in a day, or shall commit murder, are 
held to be granted pure, or without any condition. This last rule 
obtained formerly, not only in unlawful, but in unfavourable con- 
ditions ; a condition, for instance, that the grantee should not mar- 
ry without the consent of certain friends named in the grant ; be- 
cause that condition restrained the natural liberty of marriage ; see 
Gilm. 60. Gordon, Jan. 8. 1663, (Dict. p. 2965). And even by 
our later practice, conditions of this sort, though they are not ut- 
terly ineffectual, have no greater force allowed them than to the 
judge shall appear proper ; for if the friends stand off without suf- 
ficient grounds, the child is entitled to the subject provided, though 
she should have counteracted the condition ; Fount. July 6. 1688, 
DalzelU (Dict. p. 2971) ; Fount. July 20. 1688, Pringle, (Dict. 
p. 2972). Where the granter lay under no natural obligation to 
provide the grantee, such conditions were, by our old customs, 
strictly adhered to; Stair, Jan. 17. 1673, Rae, (Dict. p. 2966). 
But the irritancy has been since that time so softened, that if the 
consent be refused unreasonably, the grantee may marry without 
consent, and be nevertheless entitled to the provision ; March 1682, 
Ford, (Dict. p. 2970), quoted in (Folio) Dict. i. p. 190 f ^". Yet 

it 

or dice, or by wagers upon horse-races, within the space of twenty- four hours, the sur- 
plus shall, in twenty- four hours thereafter, be consigned with the kirk- treasurer if in 
Edinburgh, or with the collector for the poor if in the country ; *< to be employed up- 
<< on the poor of the parish where such winning shall happen to fall out." This statute 
was found to be in force; Fac. ColL July 14. 1774, Maxwellj Dict. p. 9522; and the 
forfeiture belongs to the poor of the parish where the wager is laid ; Ibid. June 1 5. 1776, 
Kirk'Session q/Dumfiies, Dict. p. 10580. 

* See Wright, ffc. against Murray^ July 9. 1746, Dict. p. 4952. 

t SeeJRic. Coll. Feb. 9. 1774, Grahame, Dict. p. 2979 — Where a father had 
granted a provision unconditionaUy to a daughter, and had declared in a subsequent 
deed that it should be forfeited by her marrying a person named ; the provision was 

sustained 



*'' A condition, that the grantee should not reside with his mother, contained in a 
settlement by the grantee's unde^ was given effect to; Eeid, 6th March 18 IS, Ac 
CM. 
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Book III. seemed to be designed chiefly to remove the inconvenience arising 
"^^'"^^ in most cases from the uncertainty of the creditor's damage^ by 

substituting a precise penal sum, which was understood to come in 
place of it ; § 7. Irut. De verb. obi. ' By our customs also, snch pe* 
nalties are not unfrequent ; But they have no tendency to weaken 
the obligation itself, being adjected purely for quickening the per<« 
formance of the debtor ; who therefore cannot get free by offering 
payment of the penalty, though the words of style, by and attaur 
f^ormanccj should be omitted; Fount. Dec. 27. 1695, Beatie^ 
(DiCT, p. 10039); Fac. Coll. i. 89. {Broomjield, August 11. 1753, 
DicT. p. 9446) ; St. B. \. <. 17- § 20 *'♦• It must, however, be ad- 
mitted on all hands, that a debtor who is bound for a fact to be 
performed by another, cannot, in the nature of things, be bound to 
precise performance ; and so is. liable no farther than for the con- 
ventional penalty ; Forbes j July 27. 1706, Bairdner, (Dict. 
p. 10043) *. No party in a mutual contract, where the obligations 
on the parties are the causes of one another, can demand perfor- 
mance u'om the other, if he himself either qannot or wiU not perform 
the counter-part ; for the mutual obligations are considered as con- 
ditional. Thus, in a marriage-contract, if the husband shall, before 
receiving the tocher, become insolvent, and thereby incapable of 
securing his wife in the stipulated jointure ; neither he, nor even 
his creditors, though singular successors, can demand it, till the 
wife's jointure, and the other rights provided to her and her chil- 
dren by the marriage-articles, be secured to them ; Home^ 93; ( Wat^ 
son^ June 9. 1738, Dict. p. 9196) ; see Fac. Coll. iii. 2. {Jan. 12. 
1761, Monro, Dict. p. 9200) f- But after the death of the wife, 
and of the issue, if any ever existed, the husband can effectually 
sue the person liable for the tocher. Nor can the defender save 
himself from payment, by pleading the husband's inability to per- 
form his part : For as the obligations he lay under were entered 

into 

* In obligationB ai factum prastandum^ where n sum is stipolated to be paid in case 
of non^implement, that sum is considered as the estimated amount of the damage sus- 
tained, and is not sulgect to modification. Thus, where a tenant had hecomebound 
to pay a year's rent in case of his not entering at the term, the full rent, on bis fail- 
ure, was decreed ; Durie^ Jufy 15. 1687, Skeen^ Dict. p. 8401. The same rule has 
guided the judgment of die court, in cases where a tenant had agreed to pay double 
rent for every year he should retain possession after the expiry of his lease ; JFbc. CM. 
Feb. 1. 1798, Macintosk, Dict. voce Tack, No 5., or had stipulated an extra rent for 
over- ploughing, &c. July 24. 1777, Pollock^ Ibid. No. 4; Fac. Coll. Feb. 24. 1802, 
Henderson f Dict. p. 10054 ^'^. See to the same purpose, judgment of the House of 
Lords, Feb. 18. 1772, in a case from Chancery, Rolfe versus Petersons. See alio 
Principles ofEquitVf h. iii. c. 2. 

f lliis has since been solemnly decided; Fac. Coll. Jan. 29. 178), Woollen Mammae* 
tory of Haddington^ Dict. p. 9144. See Ibid. March 6. 1787, Buchanan^ &e. DrcT. 
p. 9201. Bat if there have been no marriage-contract, the tocher cannot be retMoed 
in security of the wife^s legal claims; Dec. 1. 1795, Lee^ Dicr. p. 5889 ^'^. See also 
Fac. Coll. March S. 1794, Bob, Dict. p. 5900. 



*'^ Supr. B. ii. t. 6. § S9. not. '*' ; B. ii. /. 1. $ 14. In Johnston^s TVusteeSf 19M 
Jan. 1819, Fac. Coll. it was found, that the damages for non-implement of an ofier^ 
on which die party had been preferred as purchaser at a public sale, could << in no event 
** exceed the penalty" in the articles of roup ; but by these articles, the seller hlid re- 
served a special ** option to compel the purchaser to implement his bargain," which he 
mightiiave erforcea, and which as he did not enforce, the penalty, besides being the 
stipulated, became the natural, measure of the only other alternative. 

**^ Where the stipulation in such cases is not an additional rent, but a proper pe- 
nalty, it is, in conformity with the general rule, liable to be modified to the actual Oft- 
magei stqnr. B. ii. t. 6. $ 89. not. '*' $ see also Fac. CoB. M^Gregor^ 9th Feb. 1888^ 
(S. ff D.) / and 1. Bell Comm. 566. 

*^^ There b an erratum in the marginal title of tbisdecisiouy as given in Dict. cgmd 
loc. cit.f which is again copied into the Synopsis. For << the relations are entitled,** 
read << the relations are not entitled,** to retain. 
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into solely in favour of the wife and children, no other has a right 
to offer that d^ence ; and after their death, his obligation is total- 
ly extinguished ; Fac. CoU. iL 1S2. {Angu$, Aug. 3. 1758, Dict. 
p. 4882). The equality essential to mutual contracts requires that 
the mutual contractors be bound effectually to one another. If 
either of the parties can, by any defect in the contract, shake him- 
self loose of the obligation, equity will not suffer the other party 
to be fettered; Tinw. June SO. 1756, Hays contra D. Roxburgh. 

87. Doubtful clauses in obligations are to be interpreted against 
the sranter : for fUn imputet that he did not express bis mind more 
dearly when it was in his power ; L. 99. pr. De verb. obi. Where 
the granter ranks among the lower orders of the people, and is un- 
assisted by men of skill in drawing the obligation, the words ought 
to be understood in the vulgar sense ; St. B. 4. t. 42. § 21. In a 
mutual contract, in which each contractor has the framing of the 
contract equally in his power, it would seem that dubious clauses 
ought to be explained, not in favour of the creditor, as some have 
affirmed, but of the debtor, agreeably to the rule, That obligations 
are not to be presumed. Where a clause in a contract obliges one 
of the parties to a fact which appears impossible, and where the al- 
teration of a single word or two will bring it to a meaning which 
was obviously the intention of the contractors, our supreme court 
have presumed, that the mistake proceeded from the inaccuracy of 
the writer, and have therefore exercised their pretorian power of 
correcting the clause accordingly ; Fac. CoU. ii. 8L Couts and Com- 

JP^'^y% {Jon. 9. 1758, Dict. p. 11549) *'^ In obligations to extend 
more solemn deeds, in which some clauses may possibly have been 
overlooked or neglected, the writer, instrumentary witnesses, or 
others present at the communing, are sometimes, though seldom, 
oxamined for the discovery of the truth ; but in formal or solemn 
deeds, this is hardly to be admitted; Stair ^ Jan. b. 1667, Cheapj 
(Dict. p. 12312) ; except for the proof of fraud, violence, or some 
such unjustifiable act. Most of the rules for interpreting laws, 
drawn from the intention of the lawgiver, or from the preamble, or 
from the subject-matter of the statute, may be fitly applied to the 
interpretation of contracts and obligations. 

88. Most of what hath been hitherto said of obligations and con- 
t«^octs, is applicable only to such as are onerous, where mutual en- 
ffA^ements are entered into hinc inde by the several contracting 
Parties : We may therefore, in this place, shortly explain the doc- 
**"^iie of gratuitous obligations, otherwise called donations^ in so far 

their nature, properties, and effects, difier from the other.' 
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mation is that obligation which arises from the mere liberality 
^C* the giver. It is sometimes constituted by writing *'® ; but a ver- 
bal obhgation to gifl moveable subjects, which is usually called a 
P^nwuwe, is equally effectual with a written obligation, and may be 
proved against the promisor by his oath, provided the promise be 
maile in words proper to express a present act of the wdl, such as, 
fpramise^ or, / oMige myself to givey or make over in a present. 

Lord 

^^ Wbm a word of a flexible meaning it used in a doubtful sense in one part of a 
^^M* bat has occurred in an antecedent part where the meaning is clear, it will be in- 
^reted as haying the same clear meaning in both places; MXck^ 14M Jan. 1812, 
Ae. CM. 

^** See an initano^ M^Qfutn^ Sd hUnk 1812, Foe. OoU. 

VoLi n. 8 o 
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The heneficium 
campetefUiiB al- 
lowed in gratui- 
tous obligations. 



Pactum dona- 
tianis gives only 
fijus ad rem. 



Donations a 
mm domino. 



If donations are 
re?ocable on 
account of in- 
gratitude. 



Lord Stair is of opinion, B. 1. 1 10. § 4, that promises are effeo 
tual, without being accepted by the donee ; because a right may 
be acquired by those who are absent, or ignorant that it is confer- 
red upon them ; as to which, see Fac Coll. ii. 156, ( Wamockj Jan. S. 
1 759, DiCT. p. 7730). Grotius on the contrary, De Jur. bell, et 
pac. Lib. 2. c. II. $ 14 ; and Puffendorf, Dejur. not. et gent. Lib. 3. 
c. 6. § 15, affirm that the most absolute promises require accept- 
ance, because no obligation can be formed without the joint con* 
sent or concurrence of both parties. But acceptance, admitting 
that it is necessary towards constituting an obligation, may be rea- 
sonably presumed, without any formal act, in pure and simple do- 
nations, which imply no burden upon the donee ; and Stair's opi- 
nion is agreeable to our practice. His Lordship distinguishes be- 
tween promises and offers. Ibid. § 3 ; which last do not, in his 
opinion, infer an obligation upon the offerer till acceptance. And 
it must be acknowledged, ^rst^ That an offer, where it implies 
something to be done by the other party, is not binding on the of-^ 
ferer, till it be accepted .with its limitations by him to whom the 
offer is made*'^; and, 2c%, That the offer, even of a pure donation, 
if it be made under the express condition of acceptance, requires a 
formal act of acceptance, m order to purify the condition : But in 
the general case, though a donation should be made in the form of 
an offer, yet if the offerer do not insist dn acceptance from the 
other party, it can hardly be distinguished from an absolute pro- 
mise, where acceptance is presumed. 

89. The Roman law indulged to every one who laid himself un- 
der a gratuitous obligation the beneficium competentice^ by which he 
might have retained as much to himself as was necessary for hi» 
subsistence, if, before fulfiUing the obligation, he happened to be 
reduced to indigence ; § 38. Inst. De act. Our present practice al- 
lows this privilege to fathers and grandfathers, against their children 
and grandchildren ; Falc. i. Feb. 21. 1745, Bontin, (Dict. p. 2895)**'' j . 
but rejects it in the case of collateral relations, even of a brother /• 
against his sister : And indeed the admitting it in favour of a parent ' 
against his child is a natural consequence of the doctrine formerly 
explained, B. I. t. 6. § 57, that children are bound to maintain 
their indigent parents. 

90. Though the j^oc/um donationis confers on the donee ajus ad rem, 
a right of suing for performance, it gives him no right in the thing 
itself; the donor continues proprietor till delivery; and therefore, i^ 
after having become bound to give it to one, he should actually de- 
liver it to another, upon the title of a gratuitous oT)ligation posterior 
to the first, the second donee, whose right was perfected by tradi- '/ 
tion, becomes proprietor. Where the donor is not himself the pro- 
prietor, all the right which the donee acquires, even after delivery, 
is a power or faculty of making the subject his own by prescription, 
if the true owner shall neglect to claim it for forty years. Nor is 
there an action of recourse competent to the donee against %he 
donor, though the subject should be evicted from him by the right 
owner, because it is a rule founded in the nature of donation. That ^ 
the donor is only liable to warrant the gift against his own future 
deeds. Donations, though perfected by delivery, were revocable 

by 

«'^ See Cooper, 26th May 182S, (& ^ D.) 

**"" Hardie, 1st July 1818, Fac. CM. .wBnt see Kilk. 4* Fak. Hogg^ 80/* Kao. 
17i9, DiCT. p, 1S90. 
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BooiL III. tion ; for no person is presumed to do what, in place of bringin 

-^~ ^ "■- ^ him profit, must certainly be attended with some pecuniary loiis ^ 

In what cases Yet the maintaining at bed and board of one who is come of fu 

sumed adonr ^® ^® ^^ ^^ accounted a donation, because it is presumed that l 

tion. who affords the alimony, if he does not stipulate for himself, th] 

he shall have an allowance in naipe of board, makes him whom h 
maintains welcome to his house, either for the sake of his compan; 
or in consideration of the service he expects from him. But if 1 
earns his bread by the entertainment of strangers, this stronger pri 
sumption entitles him to board, even without a previous paotioc 
Dak. 147. (June 23. 1715, Forrest, Dict. p. 11098) ; Br. 106. f«wi 
C6»e,' Forrest, Dict. p. 9713). If one affords alimony to a mino 
the question. Whether he be entitled to board ? falls to be decide 
differently, according to the different conditions of him who ente: 
tains, ^nd of the minor who is entertained. K the minor's father l 
alive, he who entertains the minor is presumed to do it animo donm 
di ; for if he had intended to exact board, he ought to have made 
previous bargain with the father ; but if the father be in anothi 
kingdom, or so situated that no bargain can be made with him, h 
who maintains the son has a just claim for board against the fathei 
Forbes, Nov. 18. 1707, Chisholm, (Dict. p. 11428). Upon the san 
ground, aliment which is given to a minor who has tutors or cun 
tors, is presumed to be given animo donandi, if no paction hath bee 
entered into with the guardians ; Slair, Jtdy 21. 1635, L. Lui 
qtdiaim, (Dict. p. 11425) ; Ibid. June 11« 1680, Gordon contra Le 
lie, (Dict. p. 11426) ; but if the minor has no tutors or cifrators, an 
is possessed of a fund capable of maintaining himself, the giver i 
the alimony is entitled to an allowance for board ; unless it be 
mother or grandmother, whose natural affection for her issue mfl 
create a presumption, that she has no intention of rearing up a daii 
against him ; especially if the minor's stock can do no more than mail 
tain him ; Stair, Feb. 2. 1672, Guthrie, (Dict. p. 101 37) ; or if her ow 
estate can spare the expense of the alimony without pinching he 
Where a minor enjoys an estate independent of the father, law p^ 
sumes not, even against the father himself, that he means to maix 
tain his child, without an allowance for board ; and by stroagc 
reason, if such minor shall, on the father's death, be left withoi 
tutors, any person, whether kinsman or stranger, who takes hii 
into his family, is in the general case entitled to board. Na^ 
though a child without tutors shall be at first maintained by hi 
mother ex pietate, yet if he shall afterwards, while he yet continue 
in his mother^s house, succeed to funds sufficient for his alimonj 
an action lies at the mother's instance against him for board hot 
the time that the succession opened to him ; DirL 165. fLugto- 
June 13. 1672, Dict. p. 11435) ; Fount. Nov. 17. 1697, Gourlm 
(Dict. p. 11438) ; but he is subject to no demand for prior alimei 
afforded to him while he had no fund of subsistence ; Fac. Coil. . 
43. {Julj/ 12. 1757, Home, Dict. p. 412). One who is entitled t 
an allowance for the maintenance of a minor, and shall continue t» 
maintain him in his house after he is come of age, has a clain 
against him for board, even without any covenant, as long as be sbal 
remain in his family ; Stair, Feb. 16. 1681, Spence, (Dict. p. 11437] 
An eldest son who stands indebted to his brothers or yisters fo- 

thei: 

^^^ See the eai:lw jodgmenta in QartUand^t Trustees, reported 26/A May 1S9C 
Fae. CM. / Guthrie, 7th June 1821, (S. 4- B.) ; MoUison, 22d Feb. 1822, (& ^ D.) 

1 
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their provisions, and who has maintained them in his family, is en- Title III. 
titled to a reasonable consideration for board, which he may retain ^^-^'^v^^^ 
to himself out of the interest of their provisions, even though they 
were of perfect age when they came first to live in their brother's fa- 
mily; Fac. Coll. ii. 63. § 5. {Gordon, Dec. 1. 1757, Dict. p. 11161) "^ 

93. As a necessary consequence of the presumption against donap- Debitor non 
tion, there arises yet a stronger, Debitor non prcBsumitur donare ; for pnesumiiur do- 
where a debtor gives money or goods, or grants bond to his creditor, 
the natural presumption is, that he means to get free from his obli- 
gation, and not to make a present) unless donation be expressed. 
Hence, though assignations of a debt, without mentioning any cause 
of granting, may, in the general case, as some writers affirm, be ac- 
counted donations ; yet when they are thus granted by a debtor, 
they are presumed to be intended, either in security, or in satisfieu^ 
tion of the debt due by the granter ; Forbes, July 4. 1712, Hamilton, 
(Dict. p. 11468) ; St. B. 1. t. 8. § 2. * But an obligation which 
escpresses a special cause of wanting, ex. gr. a bond of borrowed 
money, which bears no relation to a former debt due by the bor- 
rower, is not presumed to be granted towards the payment of that 
dd^t, but constitutes a new and separate obligation against him, 
agreeably to the rule to be explained next title, Novaiio nan png^ 
9mnUur. The rule Debitor non prcesumittir donare, being only a pre- 
sumption, must yield to contrary presumptions, where they are more 
Jforcible **K Hence bonds of provision by a father to a child, espe- 
cially one who is not forisfamiliated, are, from the presumption of 
3pfttemal affection, understood to be granted, not in satisfaction of 
Jtormer l)onds, but as an addition to the child's patrimony, St. ibid **^ 
JBut even this presumption may be overruled by circbmstances, 
'bich point out an intention in the father to include the first bond 
the last t **^- Thus a settlement to a daughter in a marriage- 
C€>iitract is presumed to be granted in satisfaction or solutum of all 
fo mier provisions, though it should not bear the words in satis^ 
faction ; because provisions granted by fathers in marriage-contracts 
generally intended to comprehend the whole estate that is to 
expected by the husband from the wife, or her father, in name 
tocher; ^air, June 29. 1680, Young, (Dict. p. 11476); Hare. 
!1. (^Fes/er, Feb. 2. 1688, Dict. p. 11479); Pr. Fak. 107. (Uo- 
J^^fUan, Nw. 27. 1685, Dict. p. 9619). 

TIT. 

♦ Fdc. CM. Feb. 19. 1768, Greig, DicT. p. 1 1454. 
+ Vidfi Fbunt. Feb. 19. 1709, Burnet. 



**^ A parish supporting a pauper is entitled to relief from every party liable to ali- 

^'Hsiit him ', and the most correct mode of procedure, in sacb cases, is, for the heri- 

and kirk-session to refuse the application for maintenance^ either altogether or in 



P^t, according to circumstances, so as to oblige the pauper to have recourse against 
^''^iiM relations who are able to support him ; Heritors, ffc. ofEttrick, 14/A Feb. 1S24, 



.Spaiitij Htk Jan. 1819, Fac. Colls Hardie, I7th Jan. 1821, Ibid.; Cruik- 
^^^^nk^ \&h June 1665, Dict. p. 11489 ; Winram, \5th Dee. 1668, Ibid. p. 114S3. 

*** dark, leth May 1828, {S.^D.) 

**7 Greig, supr. not. • ; E. Wemyss^ 2Sd Nov. 1810. 
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TIT, IV. 



Of the Dissolution of Ohligations. 



Obligations di»- 
solv^i \$t^ By 
performance. 



Indefinite pay- 
ment, how to be 
applied. 



AFTER having explained how obligations may be constituted^ 
it falls to be considered how they may be extinguished.— 
They may be extinguished, jirst^ by speciBcal performance on the 
part of the debtor ; 2rf/y, by the bare consent of the creditor ; ^dly^ 
by compensation ; Mhly^ by novation ; and, laUly^ by confusion. — 
Fint^ by specifical performance. Thus an obligation for a sum of 
money is dissolved or extinguished by payment **^ A creditor can 
demand full payment of his debt at once, and is not compellable 
to receive it by such parts as the debtor is pleased to offer ; 2/. 41. 
§ 1. De vsur. But where a sum is, by the obligation itself, pay- 
able in parts, the creditor must accept of payment by the several 
divisions contained in the obligation ; for in such case, there are 
truly as many different obligations as terms of payment By the 
same rule^ a creditor in two or more separate debts cannot refuse 
to accept the payment of any one of them, though the debtor 
should not offer to clear off the others, or even the interest due up- 
on them ; for every one who is laid under an obligation is entitled 
to a discharge or acquittance upon performance, in the precise 
terms of it 

2. By the Roman law, where a debtor who owed several debts 
to the same creditor, made a payment, without declaring, at the 
time, to which of the debts he ascribed it, it behoved the creditor 
to apply such indefinite payment as it was ' to be presumed the 
debtor would have done, who had it in his power to make the ap- 
plication, if he had declared his intention when the payment was 
made; L. 1. Desolut; and consequently indefinite payments were^ 
by that law, applied in durioreni sortem, or, as it is sometimes ex- 
pressed, in graviorem causam^ to that debt which bound the debtor 
fastest, or to which a penalty was adjected ; L* 3. 4. 5. eod. tit 
But the usage of Scotland has, in this point, shewed a greater re- 
ard than the Roman to the interest of the creditor. Where in- 
eed one of the debts carries a high penal certification against the 
debtor ; where, for instance, adjudication is led upon it which may 
carry off the debtor's whole estate upon failure of payment withia 
the legal ; the payment is applied towards the extinction of that 
debt, to save the debtor from so rigorous a forfeiture : But the ap* 
plication, where it hath no such penal consequence, is made in &- 
vour of the creditor **^ Thus, where one debt is secured by inhibit 
tion, the other not, the payment is applied to the debt not secu^ 
red, though such application may hurt the other creditors of the 
common debtor ; Jan. 1744, Paterson^ (not reported), see Home^ 
133. {Forbes, Nov. 9. 1739, Dict; p. 6813). Thus also the credi- 

tor 



sal 



^^ Payment of money, without proof^of a previous obligation, will be presumed to 
have been made as a loan, and not in extinction of debt; Eoss^ 24itk Nov. 1809, Fac. 
CM. 

»»9 Macleod^ 26th Jan. 1821, (& 4* ^0 / Cochrane and Co.y 22d June 1821, Ibid, g 
Houston's ExecutarSj 25th June 1824, (S. 4" ^0 / Bannatyn^s Representatives, 2^ihFA. 
1825, {Oid). 
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guish the obligation ; for he ought to have consigned the debt in 
the hands of some public officer, as a magistrate, or the keeper of 
the prison, if they were solvent. The same is the case with pay- 
ments made to messengers executing poindings ; for though a mes- 
senger is considered as a judge in the execution of poindings, it is 
not thence presumed, that a mandate had been given him by the 
user of the diligence to receive payment. 

4. To prevent collusion between landlords and tenants to the 
prejudice of third parties, payment of rent made by a tenant to his 
landlord before the term of payment, is deemed collusive in a ques- 
tion with the landlord's creditor, or his singular successor, and so 
excludes bonajftdes; Durie^ June 12. 1629, Gray, (Dict, p. 10023) ; 
Staivy Feb. 5. 1667, La. Traquair, (Dict. p. 10024); Home, 16. 
(York-buildings Co. Feb. 17. 1736, Dict. p. 1784). Nor will such 

Eayment avail the tenant in whose hands the landlord's creditor 
ad arrested the current rents before the term, even though the ar- 
restment was used after he had made the payment The same doc- 
trine holds in payments made by a vassal to his superior before 
the term ; but in common debts, where the creditor and debtor are 
not connected, the debtor may safely pay, even before the term of 
payment 

5. Obligations may be dissolved, not only by actual, but by pre- 
sumed payment *^*. Payment is presumed, if the written voucher 
which constitutes the obligation be found, either in the hands of 
the proper debtor, or even of the cautioner ; Fount. Feb. b. 1703, 
Gordon^ (Dict. p. 11408), according to the rule, Chirographum apud 
ddntorem repertum prcesumitur solutum. This presumption holds, 
not only where the ground of debt is personal, ex. gr. a bill, or a 
moveable bond ; but in heritable bonds even when they are perfect- 
ed by seisin, Dalr. 92. (Rollo against Simpson^ Jan. 26. 1710, Dict* 
p. 11411). But it maybe elided by positive evidence, that the 
ground of debt came into the hands of the debtor otherwise than 
by the creditor's consent Consignation of a debt by the debtor, 
where the creditor refuses without just ground to receive payment, 
if used in the hands even of a private person who is solvent, not 
only stops the currency of interest which was running against the 
debtor ; Feb. \. MSS, Robertson, (Dict. p. 3077), observed in (Folio) 
Dict. h p. 199 ; but is, in the judgment of law, equivalent to pay- 
ment ; vid. 8upr. B. 2. t. 8. § 19 j B. 3. t. I. § 31. 

6. Payment by a third person is, in dubio, presumed to be made 
with the debtor s money. Thus, if a discharge or receipt bear pay- 
ment by one person in the name of another, it is presumed that the 
sum was paid by him in whose name payment was made, and that 
the maker of the payment was no more than an interposed person ; 
Stair, Jan. 20.1672, Trover, (Dict. p. 11526) ; Fount. June 12. 1711, 
Donaldson, (Dict. p. 11511) *^K Though the acquittance express^ 
ly recite, that payment was made by one of several obligants ; yet 
it the payer afterwards cancel the bond, he is presumed either to 

have 



*^* The presumptive evidence, in order to be conclusive, must be •* utterly irrec<m- 
« cileable with the idea that the debt is still due.'' On this principle, the presumption 
was repelled in Graham, ^c. 18M Dec. 1823, {S. ^ D.) 

*^^ Where a bill or promissory-note is marked in general terms as paid, witboQt 
specifying by whom, the payment is presumed to have been made with the funds of 
toe proper ^btor, thoimh the document may be in other hands ; Fac. Coll. Webster, 
IBth Jan. 1819 ; Ufid. WiUiamon, 9th Dec. 1825, (& ^ D.) 
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extent, whether conveyances, discharges, bonds of arbitration, &c. 
the general clause is not to be extended to subjects or claims of a 
different kind, or of a greater importance, than any of the parti- 
culars mentioned in the special '^^ ; for if the granter had not in- 
tended to confine himself to subjects of the same species, or of as 
small importance as those which appear from the deed to have been 
under his view, it is presumed he would have expressed his whole 
intention as clearly as he has done that special part of it ; St. B. 1. 
,t. 18. § 2 *• Thus, though a general clause subjoined to the dis- 
charge of a special debt, may, without a stretch, be extended to 
debts for greater sums than those that are mentioned, provided 
they be of the same kind ; if, for instance, they be both personal 
debts for sums of money; Forbes^ June 29. 1705, Chapel^ (Dict. 
p. 5027) ; yet it will not comprehend an heritable bond bearing a 
clause of infeflment *^^ A discharge, or other deed, where it is 
entirely general, without mentioning any special debt or claim^ 
though it receives a more liberal interpretation than the first kind *'^, 
and is consequently more effectual to the grantee, is not to be ex-^ 
tended to debts of an uncommon nature, which are not presumed 
to have fallen under the grantee's ^^^ notice ; ex. gr. to obligations of 
relief from cautionari^ngagements not yet paid to the creditor ; 
Stair^ Jan. 23. 1678, Cakpbelly (Dict. p. 5035) ; nor to obligations 
of warrandice not yet incurred, nor to those for performing special 
facts. Hence a general discharge of all debts and claims does not 
include an obligation to purchase an apprising ; Stair ^ Nov. 19. 1680, 
Dalgamoy (Dict. p. 5030). Nor does it comprehend such debts 
due by the gtantee as the granter had assigned to another previous- 
ly to the discharge ; which obtains, though the assignment had not 
been completed by intimation ; for no intention can be presumed 
in the granter to discharge a debt which he had no longer any title 
to demand, or make over to another; Stair ^ Feb. 3. 1671, Blair, 
(Dict* p. 940) ; Feb. 14. 1736, Lady Logan^ (Dict. p. 5041), cited 
in (Folio) Dict. i. p. 343. 

10. In all yearly or termly payments, as of rent, feu-duties, in- 
terest of money, salaries, pensions, &c. from, three consecutive dis- 
charges granted by the creditor, of the yearly or termly duties, it 
is presumed that all preceding duties had been paid. In the rent 
or feu-duty of lands, part of which is payable m grain, this pre- 
sumption hath no place, if the discharges be not granted for fiiU 
years, because the victual-rent is deliverable only once in the year ; 
out where the whole is silver-rent, and paid at two terms, or by 
two moieties, the presumption is inferred fi:om three successive dis- 
charges for three termly duties. In like manner, where a salary 
or the interest of money is payable at two terms in the year, three 
discharges for three consecutive half-years, infer the pa3rment of 
all precedings. This presumption arises from reiterating the dis- 
(^larses thrice successively ; and so does not hold i|i the case of 
two discharges, though they should contain the duties of three or 
more years or terms. Mackenzie, § 4. h. t.^ considers the credi- 
tor's 

• Fac. CM. Dec. IS, 1797, Logan, Dict. p. 11879. 



^^ See Ewen, 1 5th Jan. 1824, (& ^ D.) 

*^^ See to same effectt with reference to a general clause of conveyance in a deed of 
•etdement, JSrown, Sd Dec. 1805, Dict.; and compare Glover^ 7th Dec. 1810, Fac. 
CoO. 

*37 Harris, 2d March 1822, (S. ft- B.) 

*'^ Sop in all the former editions ; — should be " graniet^s*' 
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tor's heir in this question as the same person with his ancestor ; 
but a later judgment, Dalr. 21. {Gray against Reid^ Dec. 8. 1699, 
DicT. p. 11399), appears better founded, that the presumption is 
not interred from two discharges by the father, and the third by 
his eldest son, unless where it appears that the son knew of the 
two discharges that had been granted by his father. Three con* 
secutive discharges by the creditor's administrator, ex. gr. a tutor 
or steward, do not infer the pa3rment of all preceding rents indis- 
criminately, but only of such as were incurred during the granter's 
administration; Feb. 1682, E. Marishal^ (Dict. p. 11399), cited in 
(Folio^ Dict. iL p. 137. The arrears of rent, or of interest, consti- 
tuted by a bond granted by the debtor, are deemed to be still sub- 
sisting, though the creditor should afterwards grant three consecu- 
iiye discharges for three posterior terms or years ; because these 
discharges cannot, by any just interpretation, include such arrears 
0i9 the debtor had formerly acknowledged to be due by a proper 
^^ritten voucher. And, on this ground, a decree recovered agamst 
die debtor for the interest of certain past years, is sufficient to sup- 
port a demand for that interest, though the debtor should produce 
coDsecutive discharges, to any number, for the interest of posterior 
yem ; because such arrears of interest, rent, feu-duty, &c. sAer 
Deing constituted by bond or decree, from that period ceased to be 
resting as annual prestations, but are to be considered as a com- 
mon debt But the defence founded upon three consecutive dis- 
charges, may, under special circumstances, be sustained, to the ef- 
fect of cutting off the pursuer's claim for past arrears, even where 
the debtor has acknowledged them to be due by separate written 
vouchers ; Fac. Coll. ii. 11. (Grants Feb. 11. 1757, Dict. p. 11402). 
This method of extinction, being founded entirely on presumption, 
naay be elided by the debtor's oath ; Stair ^ Feb. 18<^4669, CocAr- 
6wm, (Dict. p. 11398). 

11. Compensation, which is defined the contribution of debit 
and credit among themselves, hath been introduced where the 
same persons were both debtor and creditor to one another, to a- 
void tne unnecessary circuit of two mutual payments. It has the 
effect to extinguish both obligations, if the sums due hinc inde be 
equal ; and if they are not equal, still both obligations are extin- 
guished, in so far as there is a concourse of debit and credit, or, in 
other words, in so far as the two parties were mutually debtor and 
creditor to each other ; so that he who owed the greater sum is af- 
terwards debtor in no more than the balance or difference between 
^e two debts. 

12. Compensation, because its doctrine arises, from the nature 
^^ the thing, had, by the Roman law, its effect ipso jure ; L. ult. C. 

P^. De compens. ; and consequently, so soon as sufficient evidence 

^4*" the concourse was laid before the judge, it had its full operation 

*^^^k wards to the period of concourse, even though he who plead- 

^^ it had been willing to pass from some of its legal effects ; for 

"•^liatever operates ipso jure has effect by the necessity of the law, 

^^thout regard to the intendment of parties : Yet even by the Ro- 

y*xan law, it behoved the party entitled to it to plead it ; and the 

lodges, ailer hearing both sides, to pronounce sentence, sustaining 

^^e OTOund of compensation, before any of its effects could appear. 

«y me ancient law of Scotland, which rejected compensation, no 

^d)tor who was sued upon a debt could have defended himselif on 

^ ^ debt due by the pursuer to him to the same extent, bad it b^en 

I ever soliquid, but it behoved him to insist in a separate action for 

I recovering 



Title IV, 
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recovering it, Balf. p. 349. c: 32, till it was enacted by 15 
c. 141, that compensation de liquido in liquidum^ should be re< 
ved by way of exception as well as of action. Lord Stair's d 
trine, B. 1. t. 18. § 6, that compensation operates with us sii 
that statute, as it did by the Roman law, ipsojure^ is not to be 
derstood in its full extent : For several effects which are by 
customs given to it, begin only from its being pleaded in judgm 
without having any retrospect to the date of the concourse ; so t 
it is considered, in regard to these particulars, as the operation 
the judge rather than of the law. Thus compensation is not adc 
ted on a debt extinguished by prescription at the time of plead 
it, though it was not prescribed at the period of concour 
Karnes^ 17. ( Carmichdelf against Carmichael, July 1719, Di 
p. 2677) * ; even where the debt pleaded as compensation was 
off, not by the long prescription, but by one of the shorter ; TV 
Aug. 1. 1753, Baillie f ; whereas if compensation had operated ba 
wards to that period, the mutual grounds of credit must have tl 
extinguished the mutual obligations. Thus also, one who has 
veral debts in his person on which compensation may be plead 
may plead it upon such of the debts as he judges most for his 
terest, viz. on those which are the least secured, even though 
first concourse was made by the others; Nov. 15. 1738, Sir 
Maxwell^ (Dict. p. 2550). In like manner, the party who pie 
compensation in a suit, may pass from it at any time before s 
tence ; Stair ^ July 14. 1664, L. Balmerino^ (Dicx. p. 2681) ; see i 
Fac. Coll. i. 85. (Haldane, July 13. 1753, Dict. p. 2690). 1 
nevertheless true, that compensation, when admitted by our jud| 
extinguisheth the mutual obligations from the time of concoij 
downwards ;. and, consequently, stops the currency of interest 
both sides from that period, in as far as there is a concourse ; 
an extinguished obligation can carry no interest. This last efi 
of compensation is founded on the highest equity, which will 
suffer a debtor who hath paid to his creditor a sum equivalent 
the debt, to continue still liable for the interest of it, merely 
cause he hath taken an obligation for the sum paid, without a da 
of interest, in place of a bond, or discharge oi his debt. 

1 3. In order to found compensation, it is necessary, Jint^ T 
each of the two parties be both debtor and creditor in his c 
right *^^ : Where, therefore, a tutor owes a sum proprio nomitu 

• See Fac. Coll. Aug. 6. 177S, Clark^ Dict. p. ^66i; Ibid. June 12. 1799, Q 
waj/f Dict. p. 11122, (2. Bell Comm. 134<.)' 

t Rqx>rted also by Lord Karnes^ Dict. p. 2680. 



*>^ 2. BeU Comm. 186 ; Pearson^ \Oth March 1814, Fac. CM. s Campbell^ ISih J 
182S, {S. 4; D.) : M'Leay^ 9th July 1825, (Ibid.) ; Hay, 22d Dec. 1825, Fac. C 
Upon this principle is founded the general rule, that compensation has no place 
tween proper company debts, and the private debts of the partners. But, 1. It is 
inconsistent with such a rule, (all parties being solvent, and the rights of third ] 
ties not interfering, vid. infir. § 18.) that the company, — when sued at the instance 
company creditor,-— should, under an arrangement with its partner, be entitled to p 
compensation, on a private debt due to the ktter by the company creditor ; for as • 
ry partner is entitled to pay the company debts, it is only one mode of doing so, w 
Jie discharges, or enables his company to discharge, his own debt against the comf 
creditor; and, besides, the partner being entitled to assign his private debt, the 
rangement between him and his company, as implying such an assignation, has 
same effect in bearing out the plea of set-off. 2. Neither is it inconsistent with 
general mle^ (all parties being still supposed solvent, and the rights of third parties 
mterfering^) that where the partner of a companv is sued in his own person, asJii 
for a company debt, he should be entitled to plead compensation, on a private debt 

2 
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A «T«^ ♦k^TLl debtor and creditor to one another at the same time ^^\ Hence, if 

Ana at the same ^, t, m- •• i-ii -i i 

time, Settis were debtor to Tthus \n a sum which he assigned to another, 

and if, after the convejnance was intimated, Sdm should become 
creditor to the same Titiusj Seim cannot plead compensation a* 
gainst the assignee upon the debt due by Titim the cedent to him; 
because there was never a concourse of debit and credit between 
the ^affte persons ; for before Seim became creditor to TiHus^ he 
had ceased to be his debtor, by the conveyance of the debt to. a 
third person ; Diri. 3. {Fdrgtm)n^ Dec. 12. 1665, Dict. p. 1652). 
But if the debt due by Titiiss to Seius had been truly contracted 
before intimating the conveya*ice erf" the debt due by Seius to 
him, though perhaps not cotostituted by decree till afterwards, com- 
pensation would be competent to Seiia against the assignee, though 
he were an onerous one; Durie^ Jan. 11. 1627, Patoftj (Dict* 
p. 2601) ^n 
The mutual 15. Compensation takes no place in debts which are not of the 

debte must be same species and quality ; for if they be not commensurable of their 
quality!**"^ Own nature, the one cannot be precisely balanced by the other **'. 

Generally compensatioin is understood of one sum of money with 
^another ; and though it may be also receivable in quantities of 
corns, or other fungibles, provided the fungibles be of the same good 
quality, er. gr. two quantities of wheat, both of equally good growths; 
yet a sum of money cannot be compensated with a quantity of 
corns, or any other thing of a different kind or species from itsieSf ; 
because till the precise prices are fixed, at which the grain is to be 
converted into money, the two debts are incommensurable. But 
in this case some short time would probably be indulged to bim 
who pleads the compensation, for ascertaining the conversions ot 
liquioations, in order to make his debt a proper subject of com- 
pensation. On the same ground, compensation could not be ad^ 
tfiitted between moveable sums and those secured by wadset, 
by a right of annualrent after the old form, bearing a dause <xf 
<|tiisition ; for a sum, which by the conception of the right seen — 
nng it, t!annot 'be exacted without a previous notorial requisitioBjp^ 
is not truly due till it be so I'equired, since, till then, the estal^ 
burdened is debtor more properly than the owner of it ; Ste&— ^ 
iA^. 12. 1675, Home^ (Dict. p. 2633) ; but after requisitiont thfl». 

§ ranter becomes debtor in a sum of money ; by which hoAM, 
ebts become money-debts, and so capable of compensating on 
Another. An heritable bond aftier the new form, containing 
obligation on the granter to "pay without requisition, may donbd 
tompebsate a moveable bond ; for though the one sum be 
b)y secured, the other not, yet both parties are both debtor and en 
tor to each other in a sum of money ; and no difference in tbe 3 

litv of the two creditors makes any in the species or quality of 

debts ; Staivy June 18. 1675, L. Leyes^ (DrcT. p. 286). If compel 

sati. 





*M. tl 



^' ^ But this is a rule whittb holds «trialy, <mlv while the parties are uAi99itiL 
^ onle of them become batlkrnpt, the otb^rr may defend himself against a present 
<< mand, by setting off a debt due after the bankruptcy ;'* 2. BeU Camm. 138. ' 

»*» See Wallace, ISM May 1S21, {S. 4r B.). 

^43 €€ 3|]( when one of the parties is bankrupt, and the maxim applies, <' in 
^facti imprmstahUis subest damnum et interesse,*' it would seem that Comi 

^< would be pleadable by the debtor to a bankrupt estate, on the claim fftr ti'pf^rirtfa "" 

'< indemnification on account of failure to deliver goods ;** S. BeU Camm. 199. 
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implied in deposite, that compensation cannot be received against 
the depositor ; mpr. /• 1. § 27 * Neither could it be pleaded in 
the case of blank bonds, in which the debtor, by granting the bond 
blank in the creditor's name, virtually renounced the benefit of com- 
pensation against him from whom he received the money, at least 
where the compensation was founded on debts which had been con- 
tracted before the date of the bond ; Hare. 265. {Grants Jan. 168), 
DicT. p. 1653). Neither can it be pleaded against the possessor of 
a note payable to the bearer by the debtor, upon a debt due to him 
by any of the former possessors of it. This doctrine is, for the en- 
couragement of commerce, extended by all trading nations to in- 
dorsed bills, which the debtors cannot compensate with any debt due 
to them by the indorsers ; see Fac. Coll. iii. 79. {Feb. 24. 1762, 
Seougal against Ker^ Dict. p. 1641). Neither, lastly, can small 
blanch duties due by a vassal be compensated with a money-debt due 
to him by the superior ; because these duties are payable barely as 
an acknowledgment of homage, without any consideration had of 
their value. But it is thought this would not hold, notwithstanding 
the decision, Stair^ July 26. 1678, L. Powry, (Dict. p. 2685), in 
the case of feu-holdings ; for feu-charters are granted with a special 
view to bring an annual profit to the granter by the yearly feu-duty^ 
which, in more ancient times, was frequently equal in value to the full 
rent of the lands ; and it would be the height of iniquity and op- 
pression, to forfeit the vassal upon an irritancy incurred through 
the fault or fraud of the superior, who, by detaining fi*om tiie vas- 
sal his just debt, disabled him from performing his part of the feu- 
dal contract, and so made that forfeiture necessary. 

18. Where the concourse is made by the debtor's acquiring a 
debt due to his creditor, compensation is rejected, either where a 
bad intention is presumed against the acquirer, or where the com- 
pensation, if admitted, would evacuate the legal diligence of third 
parties *^^. Thus a factor who is sued by his constituent for intro- 
missions, cannot offer compensation upon a debt due by that con- 
stituent, and acquired by the factor after receiving the rents sued 
for ; Stair, Nov. 9. 1672, Pearson, (Dict. p. 2625) ; nor is it plead- 
able by the debtor to a person deceased, who hath, after his credi- 
tor's death, acquired the right of a debt due by him, in a question 
with the other creditors of the deceased; Stair, Feb. 8. 1662, 
Crawfurd, (Dict. p. 2613) ^^\ 

19. By the foresaid act 1592, c. 141 , compensation is only plead- 
able by way of exception before sentence ; so that a debtor who 
might have defended himself by a ground of compensation, but ne- 
glected to plead it pending the suit, cannot plead it afterwards by 
way of suspension or reduction of the creditor's decree ; Fount. 
Dec. 5. 1710, Naesmith, (Dict. p. 2645) ; Home, 216. [Paierson^ 
Dec. 9. 1742, Dict. p. 2646). But if it has been pleaded by the 
debtor in the course of the process, and repelled by the judge, it 
may be received, either by suspension or by reduction. Even de- 
crees in absence are by our practice considered as decrees in the 
sense of this statute ; and consequently have the effect to cut off 

the 

• Fac. CM. Dec. 11. 1781, Campbell, Dict. p. 2665. 



*^ A debt ^ifltiDg prior to the debtor's bankruptcy cannot be pleaded in compen- 
nation against a claim by the bankrupt debtor^s trustee, arising subsequently to the 
bankruptcy i MiU, 4*c. 22<2 Nao. 1825, (5. 4* D.). 

2 
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to be retained ; and it commonly arises in that case, from the mu- 
tual obligations which naturally lie upon the contractor. Thus, a 
writer or agent is entitled to the retention pf the writings in his 
custody belonging to his client, till his bill of accounts be paid '^"^ ; 
a tradesman may retain the piece of work which he was employed 
to make till payment of the expense he has disbursed on it, or of the 
price of the workmanship * ; a factor or steward of a land estate *^* 
may retain the balance of his intromissions ^^S till he recover the 
reasonable disbursements which he lias laid out on the subject of 
his factory f. Nay, this kind of retention is sometimes extended to 
debts due to him who claims it, which do not flow from the nature 
of the obligation by which he is debtor. Thus, a factor may, in 
the case last stated, retain his balance, not only till he recover pay- 
ment of his expenses, (for in so far the right arises from the nature 
of the factory), but also till he be relieved of the separate engage- 
ments he hath entered into on his constituent's account ; which re- 
tention 

* But in such cases retention cannot be pleaded in security of any extraneous claim ; 
Fac. ColL Jan. 27. 1791, Cred. ofHarper, Dict. p. 2666 *^*. 

f See July 5. I74?9f, Cred. of Lidderdale^ reported by Kilk, and Falc.Hict. p. 6248. 
See Clerk Homey 82. Sutherland^ Jan. 31. 1738, Dict. p. 6247, and Kilk. p. 273, 
Feb. 1744, A. against B. Dicr. p. 6228; bAso Kilk. No. 2. v. Hypothec^ Stewart^ 
Jan. 29. 1742, Dict. p. 6248. The clerks of session have right to retain the papers 
of a process till satisfied of their fees, Reg. 1696, $ 5 ^^^. See also as to the clerk of 
the bills, Act ofSed. July SO. 1663. 

*^® 2. Bell Comm. 111. et seq. The agent is entitled to refuse even exhibition of 
the writings, ad modum probationis^ when demanded under a diligence at his client's 
instance; Finlay^ ^2Sd Jan. 1773, Dict. p. 6250; but not when they are called for by 
a third party, not for the client's benefit ; E. Sutherland^ not. \ h. p. ; — neither, where 
the client has become bankrupt, can the agent withhold delivery from the trustee on 
his sequestrated estate, the latter being ^^ vested with a right to the possession of all 
*< the property and papers belonging to the estate ;" and the agent being entitled only 
to a reservation of his right of preference against the estate ; Johnstone^ fiSdJan. 1823^ 
(jS.4*/).); Pauly 2d Feb. 1826, f Ibid. J. This lien subsists, notwithstanding the ar- 
gent holds a bill or bond for the amount of his account ; Fac. Coll. Linning^ 21th June 
1821, (S. 4- B.) ; Ibid. Skinuer, Slsl May 1823, (& ^ D.). Where it affects title- 
deeds, it is preferable to an heritable debt, completed by infeftment before the agent's 
account was incurred ; Fac. CoU. Campbell^ \st Feb. 1817 ; Ibid. Campbell <$* Clason, 
1 5th Nov. 1822, {S. §• D.) ; Cameron^ 25th June 1824, f Ibid. J. But it does not co- 
ver cash advances for the client's behoof, beyond that ordinary professional expendi- 
ture which strictly falls within the province of an agent ; Skinner^ supr. ; Creditors of 
Lidderdale, and Stewart^ not.fh.p.g Grants 28M Feb. 1801, Dict. v. Hypotu£c» 
App. No. 1 ; Moncreiffi \st Dec. 1799, cit. apud 2. Bell Comm. 1 17. Neither does it 
extend to professional business done for behoof of a company, of which the client was 
a partner, although the company was dissolved, and the client had undertaken its obli- 
gations ; Skinner y supr. 

*^^ On this principle, a banker, to whom bills are indorsed, for the special purpose 
of negociation, cannot retain them in security of his general balance; Matheson^ 12/A 
June 1822, (5. ^ B.) ; Haigj 20th June 1823, (S. ^ D.) ; and see 2. Bell Comm. 123, 
et seq. ; Ibid. 208. The rule, indeed, applies to all parties holding their debtor's 
property by a temporary or limited title of possession, and under a strictly specific ap- 
propriation ; M^Kenzie^ 2d July 1824, {S. if D.) ; and while it is thus the basis of oar 
law, as to all special and particular liens, {e. g. the lien for the expense of carriage of 
goods, (& 4* D.\ Stevensons, ISth Nov. 1824,) it keeps those general liens, which the 
law has come to recognise, within their own peculiar and appropriate limits. On the 
subjects—of lien, or the right of retention in general, see 2. Bell Comm. 97. et seq. ;— of 
special liens, Ibid. 103. et seq. ;— -of general liens, Ibid. 110. et seq. 

*^* The rule extends to factors generally ; see 2. Bell Comm. 119. et seq. 

*^^ And generally the goods and other property belonging to his constituent, not 
placed with him under a specific appropriation ; 2. Bell Comm. 120 ; York^buildings 
Co.y 6th July 1805, Dict. v. Hypothec, App. No. 2. 

*^^ The clerk of the commissioner, to whom it had been remitted to take the pur- 
suer's oath in a cessiOf has no suck right; Macdonald^ 21th Feb. 1813, Fac. CoU. 
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Mention will be effectual against all diligences that may be used by 
tho constituent's creditors to attach the balance due by the factor 
to the common debtor ; Nov. 1729, 5/arA:, (not reported) *. 

22. Obligations are also dissolved by novation or innovation, 
^hich, in the strict acceptation of the word, denotes the change of 
one obligation to another, in such manner that both the debtor and 
creditor contique the same. The first obligation being thus ex- 
tinguished by novation, the cautioners in it must necessarily get 
free ; and all the penalties or damage arising from it are under- 
stood to be purged or rather discharged ; so that the debtor re- 
mains bound only by the new obligation. Delegation, which may 
be accounted a species of novation, is the changing of one debtor 
for another^ by which the obligation which lay on the first debtor 
is discharged ; ex. gr. if the debtor in a bond should substitute a 
third person, who becomes obliged in his place to the creditor, and 
who is called in the Roman law expromissor^ this requires not only 
the consent of the expromissor, who is to undertake the debt, but 
of the creditor: For no debtor can get quit of his obligation with- 
out the creditor's consent, except by actual performance ; and no 
creditor can be compelled to accept of one debtor for another a- 
rainst his will. Neither novation nor delegation is to be presumed : 
For a creditor who has once acquired a right, ought not to lose it 
by implication ; and consequently the new obligation is, in dubioj 
to be accounted merely corroborative of the old ; § 3. Inst. Quib. 
mod. tol. obi. ; L. 8. C. De novat. f *^^ Hence, though the debtor 
in a special sum contained in a bond should assign to his creditor 
a bond granted to him by a third party for the like sum, the first 
debtor's obligation is not extinguished by the assignment, unless 
the creditor has clearly discovered his intention to set him free. 
But where a second obligation expressly bears to be granted in 
w&gfaction of the first, these words must necessarily be explained 
into novation, or a discharge of that first; Durie^ Dec. 6. 1632, 
(MAolm^ (DicT. p. 16472). Yet put the case, that lands are sold 
by a conveyance, purporting that satisfaction, or even payment of 
the price, is made by the purchaser, and that a bond is neverthe- 
less granted by him to the seller, of even date with the deed of 
conveyance, for a determinate sum as the price of these lands, the 
conveyance and bond areaccountedpartof oneand the same trans- 
action, notwithstanding the discharge of the price ; more weight 
being laid, under these circumstances, on what was actum et trac- 
tefiwi between the parties, than on the forma verborum made use of 
in the conveyance ; see Durie, Nov. 14. 1628, Cumin^ (Dict. 

p. 9147). 

23. Lastly, Obligations are dissolved confasione^ where the same Confusiod 
person becomes both debtor and creditor in them, and so is not 
<xdy vested active with the right of the debt, but passive subjected 
toUie payment of it ; L. 21. § 1. De liber, leg. ; for no person can 
^ creditor or debtor to himself This manner of extinction by the 

succession 

• See Karnes^ Rem. Decis. No. 54. Murray^ June 19. 1744, Dict. p. 2626; Fac. 
M. JSIqo. 26. 1798, Cred. of Brought Dict. p. 2585, (supr. not. **^.) 

\Vac. CM. Feb. 25. 1785, Buther/ordj Dict. p. 7069 ; Ibid. Jufy 24. 1785, Douglas, 
Bonn and Compamf, Dict. p. 7070. 



1^ 



•51 



, I3M June 1821, (5.4" -BO? Linning^ Skinner j supr. noi.*^^; Mow- 

¥% nth JuneXM^, {S. ^ D.) ; Edgar ^ ^. Stk Feb. 1825, f Ibid. J. 
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succession of the creditor to the debtor, or of the debtor to the 
creditor, or of a stranger to both, is to be so understood as to com- 
prehend, not only universal succession, or proper representation, 
but succession by singular title ; ex. gr. the succession of the debtor 
to the creditor by an assignation inter vivos. Extinction by confusio 
is total, where the successor is sole heir and executor of the deceas- 
ed ; but where the succession is divided among several co-heiresses, 
not any one of them can be said to represent the deceased fully ; 
and consequently, if one of the co-heiresses were either debtor or 
creditor to the deceased, the obligation is extinguished no farther 
than her representation goes : If she is, for example, one of three 
co-heiresses, the obligation is dissolved co/i/t/^one as to a third; and 
it subsists quoad reliquum^ and will accordingly afford action either 
to or against the other two co-heiresses. 

24. In this point we must distinguish between principal and ac- 
cessory obligations. If the principal debtor, who is entitled to no 
relief from the other obligants, comes in the right of the creditor, 
the principal obligation must be extinguished, because one cannot 
lie under an obligation to himself; and consequently the accessory 
obligation must also be dissolved, which cannot be figured to exist 
without a principal. But if he on whom the right of credit de- 
volves, whether by succession to the deceased creditor, or by an 
assignation inter vivos^ be only liable as cautioner, the accessory ob- - 
ligation is indeed extinguished, because the debtor in that obliga--^ 
tion becomes also creditor in it ; but the principal obligation isnota 
extinguished, because in that the debtor and the creditor continue 
to be different persons ; and therefore the principal debtor is liabl^k 
to the cautioner, who succeeds in the right of the original creditor 
as fully as he was before to the original creditor himself. On 
same ground, though it be true that an heir is liable in stio ordi\ 
for his ancestor's moveable debts, he is only liable subsidiaries 
case the moveable estate shall fall short of paying them off; ara^ 
therefore, if a creditor in a moveable debt shall succeed as heir tc 
the debtor, or shall make it over to the debtor's heir upoii a siDgix- 
lar title, the debt is not extinguished confusione^ but still subsists 

in favour of the heir against the executor, who is properly and we 

marily liable in that sort of debts ; Had. Jvly 20. 1610, Jokn$t\ 
(DicT. p. 3035). This doctrine, and the reason of it, may be i 
plied vice versa to an executor acquiring right to an heritable de£t=:^ 

25. When the principal debtor succeeded as heir to the cautioner^ ' 
or the cautioner to him, the accessory obligation was quite eactin-— 
guished by the Roman law ; because it was deemed incongruous -^ 
that a debtor should be bound by two separate obligations for th^ 
same debt ; L. 21. § 2. Dejidej. ; L. 95. § 3. De sdut. Which doc 
trine, by a mere subtilty of law, but contrary to reason and equk 
deprived the creditor of the fidejussory security which he haa st 
pulated for himself, without any fact of his own ; for the prop 
estate of the cautioner, whose obligation was, according to that nil 
extinguished by his death, could be no longer affect^ at the suii< 
of the creditor by any diligence used against his heir. But by tb^ 
usage of Scotland, both the principal obligation and the accessor^ 
subsist in the case above stated ; so that the creditor may use dili^ — 
gence against the estate of the deceased cautioner, who is still ao^ 
counted the proper debtor in regard oi the creditor, upon whici::^* 
diligence he will be preferred berore the creditors of the heir, 
cording to the rules to be afterwards explained, t. 8. § 101. 



3 



718 



An Institute of the Law of Scotland. 



Book III. 



TIT. V. 



Of Assigfiations. 



A 



Conveyances of 
^personal rights 
are either, Isty 
Presumed ; 
2dlvj Legal ; 
and, Sdly^ Vo- 
iQDtarjr. 



Assignations* 



All rights may 
beassigned, un- 
less where the 
nature of the 
subject opposes 
it, or immemo* 
rial custom. 



FTER having considered how obligations are constituted, andi 
how they are dissolved, the natural order leads to explain how. 
they may be transmitted from one to another inter vivos, without. ex-r 
tinction. It has been explained, under JB. 2. tit 7. that heritable' 
rights when they are made properly feudal by infeftment, are trans* 
mitted by a deed of conveyance containing procuratory of resignaticfiii 
and precept of seisin, in the form sometimes of a charter, and sora[e4- 
times of a disposition : But heritable rights^ before they become feu-* 
dalby seisin, cannot, strictly speaking, be transferred by a deed of that, 
sort ; because the granter, who is vested with a right barely personal; 
is not himself proprietor in the true legal sense, and so cannot ef^. 
fectually grant either procuratory for resigning the lands^ or wammti 
for taking seisin upon them ; see supr. B. 2. t. 7. § 2. ^26, 
Conveyances of rights, when opposed to proper disposition s> are' 
either, jf?rs^, presumed j 2c2/^, legal ; or, Sdly, voluntary*— From the 
possession of the ipsa corpora of moveables, a conveyance by the 
former proprietor is presumed without either written deed, or the 
testimony of witnesses. — Conveyances or assignations are said to 
be legal, when they are made, either,j/?r5^, by an act of the law ; thus, 
marriage is a legal assignation of the wife's moveable estate in 
favour of the husband. Or, 2r%, by a judicial sentence ; eau. gr. 
where the judge, by a decree of forthcoming, declares goods arrest*, 
ed to belong to the creditor-arrester, or where one is confirmed exe- 
cutor in special subjects by the commissary, which is accounted in* 
law an assignation, in certain respects, to the subjects confirmed.— ^ 
But by assignation in proper speech is understood, a written deed o£ 
conveyance, by the proprietor, to another, of any subject not pro- 
perly feudal ; so that even heritable rights, when they are either, nob 
perfected by seisin, or when they require no seisin, as servitudes^, 
reversions, patronages. Sec., are proper subjects of assignatioK. 
Assignations are, either of debts, as bonds ; and these are completed: 
by intimation ; or of moveable goods, which sometimes, though iam 
properly, get the name of dispositions, and are completed by an ib-. 
strument of .possession. The granter of the assignation is calledi 
the cedent, because it is he who cedes or parts with his right in fi»i^> 
vour of the assignee. The receiver or assignee is sometimes called^ 
in our law-style, as he was also by the Roman, cessionary, beomsa> 
the right is ceded in his favour. If the assignee makes ovec* hu^ 
right to a third person^ the deed is called a trarislation; and' if that/ 
third person conveys it back to the cedent, it is called:, a retaooessiam 

2. It would seem, that by our ancient law all obligations were* 
intransmissible, from a notion that no creditor could compel! hiai 
debtor, contrary to the precise terms* o£ his obligation,, to beceora" 
debtor to another, where the obligation did not expressly bean /b 
assignees. And it was perhaps upon this grornid,. that by the olill 
style of assignations, which is sometimes continued to this day, the 
assignee was made mandatary and procurator in rent suam; which 

^ mandate 
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mandate empowered him to sue for, recover, and discharge the 
obligation, as the creditor himself could have done ; but our later 
customs have considered assignations, not barely as mandates, but 
as conveyances, by which the property of the subject assigned is, 
without any such clause, fully vested in the assignee ; and the ge- 
neral rule is, that whoever is in the right of any subject, though it 
^ould not bear to Msigneesj may at pleasure convey it to another, ex- 
cept where he is barred, either by the nature of the subject or by im- 
memorial custom. ^The chief of those exceptions may be shortly 

mentioned. Firsts Some rights, not only natural, as conjugal, or 

parental, but conventional, are so constituted as to be incapable of 

proper transmission : ex.gr. rights of liferent ; for of these nothing 

can be assigned but the profits during the life of the granter ; mpr. 

3. 2. /• 9. § 41. 2c%, Certain rights are, in respect to the uses for 

which they are granted, incapable of transmission ; as alimentary 

rights, which are given for the personal subsistence or alimony of 

the grantee *. 3(%, Other rights are so personal to the creditor, 

Srom ihe[d€lectu&per8on{Bj or choice made of him by the granter, that 

they cannot be transferred by him to another, without special 

powers given for that purpose by him from whom he himself derives 

ri^t ; as the right of an office, of a lease *^'^, &c. Lastly^ There 

is a special kind of rights which, though the proprietor hath full 

power over them, are not presumed to be conveyed, unless they be 

particularly specified in the assignation ; as parapnernal goods, which 

araso peculiarly the wife's property, that a general assignation by 

her to her husband, of all the moveable estate which did then or 

should afterwards belong to her, was adjudged not to include the 

paraphernalia; Dec. 1733, Paton, (not reported). 

3. Though no heritable right is perfected by the delivery of tlie 
charter or disposition conveying it, till it be followed by^seisin ; yet 
itt personal rights the doctrine of the Roman law obtains with us, 
that property is fully transferred by the will of the proprietor, join^ 
ed with the delivery of the right assigned. But because a deed of 
conveyance, while it continues under the power of the granter, may 
be cancelled at his pleasure, therefore no conveyance can be effectual 
to the grantee, unless the deed conveying be delivered to him, as 
Well as the right conveyed ; Hare. 113. (Hisleside^ Jan. 1685, Dict. 
p. 1 1496). And, as a consequence of this, one who had sold a sub- 
ject^ but retained in his own hands the conveyance granted by him- 
*1^ in security of the price, was preferred to the creditors of the 
buyer, upon the subject sold ; Fac. Coll. ii. 133. (Baird^ Aicg. 1758, 

liiCT. p. 14156). As debtors, who are not presumed to know 

that their debt has been made over to a third party, cannot, by the 

conveyance, be put in mala Jide to pay to the original creditor, it 

^Bs thought necessary that the assignation should be intimated or 

notified to the debtor, to let him know that he must make payment, 

not to the first creditor, but to his assignee. But though this seems 

' to have given the first rise to intimations, it is certain, that by in- 

wterate custom, intimation made under form of instrument by the 

wignee or his procurator to the debtor, or at least some notification 

^hich the law accounts equivalent to it, is an essential requisite, 

^t, only for interpelling the debtor from making payment to his 

fifst creditor, but for completing the conveyance j Stair^ Jan. 22. 

1663, 

• See Fac. Coll. May 19. 1791, Mackenzie^iyicT. p. 10413 **^ 

**' MfDmelU 25M IfJao. 1S19, Fac. Coll.; and see injr. f. 6. §7. 
**«&ipr. J3. ii. /. 6. §31. 
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1663, Wallace, (Dict. p. 837) ; Dirl. 3. (Ferguson, Dec. 12, I66S, 
DicT. p. 2652) **^. Hence, though an assignation not intimated be 
valid against the granter, who cannot question his own deed ; yet 
if, before intimation of a first assignment, the cedent shall grant a 
second to a different assignee, the second, if it be intimated before 
the first, will be preferred to the first*. On this ground also, an 
assignee cannot plead compensation upon the debt assigned, if the. 
concourse ceased before the assignment was completed by intima- 
tion; Nov. 1733, Barham*^''. JVnd, in like manner, if an assigna- 
tion be not intimated by the assignee during the life of the cedent^ 
any creditor of the cedent, who, upon his death, shall confirm the 
debt assigned before the assignment be intimated, shall be preferred 
to such assignee ; Karnes, 87. {Sinclair, JvJyS. 1726, Dict. p. 2793). 
Nor is any alteration made in this point by 1690, c. 26. declaring 
special assignations, though not intimated during the ranter's life^ 
to be valid titles, on which the assignee may sue or defend, without 
the necessity of confirmation ; for that statute reserves entire the 
rules of preference formerly establi3hed in competitions among the 
creditors of the deceased. 

4, Though intimation by the assignee to the debtor be necessary 
towards the completing of assignations, a formal intimation attestea 
by a notary is not always precisely required. It is true, that where 
any proper solemnity is established for perfecting a right, equipol- 
lents are not to be admitted ; mpr. B.\. t\. § 54 ; as in the case of 
feudal rights, in which no equivalent can supply the want of a seisin^ 
Intimation therefore of a conveyance by a notorial instrument is 
not a solemnity in this acceptation of the term. All that the law 
requfres is, either the intervention of some public officer, as a i 
tary, to intimate the assignation to the debtor, or some other notice^ 
which implies intimation as strongly as a notorial instrument 
Thus, first. An action brought by the assignee, or a charge on ~ 
ters of homing, or a citation upon any diligence used by him again 
the debtor, has been uniformly sustained to supply the place of i 
timation ; because in any of these instances the publication of th 
conveyance is still more solemn than in the case of a notorial i 
strument ; for they are judicial acts, exposing the conveyance 
the right in favour of the pursuer to the eye of the judge as well 
of the debtor *^'. Thus, also, 2dly, The debtor's promise of pa 

me; 

• See Fac. CM. v. iii. 1 17, Till, &c. July 27. 1 763, Dict. p. 2858 *" ; Ibid. May 
Vl^*l, Cred. of Gordon, Dict. p. 2905 *^^ 

*'7 In the sale or transfer of goods, lying in the hands of an artificer, for the pi 
poee of undergoing a manufacturinj^ operation, intimation to the artificer is necei 
in order to exclude the diligence of the seller's creditors; Eadie, 7th Feb. 18)5, 
CoU. 

»58 Fq|i i\^Q import of this case, vid. in/r. § 7. adjin, 

^^^ An assignation, not intimated till after the cedent's, sequestration, but prior 
the vesting of the bankrupt estate in the trustee, was in this case preferred to the rig] 
of the latter. But every question of this kind under the bankrupt statutes is now n 
gulated by the following enactment, <* That all dispositions, assignations, and vendi. S 
<< tions, which do not require seisin, but to which intimation or delivery are requiate^^ 
** in Older to render them complete as transferences or as securities, shall be reckoi^u^ 
^ ed to be of the date of the intimation, delivery, or other act requisite for completin^^ 
<< the same^ without prejudice to their validity in other respects ;" 54. Geo. III. c. IS^Jfi^ 
$ 19. — See some farther remarks on the above case, 2. Bell Comm. 366. et $eq. 

*^^ Reported by Ekhies, No. 2. v. Compensation. 

*^' A draft upon one's debtor, protested by the payee, or indorsee, for non-accei7'* 
tanoe, is a sufficient assignation of tne debt, and so preferable to a posterior arrestment;' S 
Fac. CM. Campbell, Thomson, jr Co., 2SM May 1803, Dict. v. Implied Assionatioi^^ 
4pp. Na 8 ; supr. t. 2. § 29. 
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ment to the assignee upon the assignee's shewing him the convey- 
anccy whether the promise be made by a missive, or other proper 
writingy supplies the want of a formal instrument ; Durie^ Jan. 22. 
I63O9 MacgiU, (DicT. p. 860) * ; because it is in effect a corrobora- 
tion by the debtor of the original debt in favour of the assignee, to 
which the cedent's consent is held as interposed by his having 
made a conveyance thereof to him. And as a debtor might safely 
make payment to the assignee, when he demands it with the assig- 
nation in his hands ; so he may ratify the debt by a deed corrobo- 
rating the first obligation in the assignee's favour ; see KameSj Rem. 
Bee. 124. (Tumbull, June 12. 1751, Dict. p. 868) f. Nay, a ver- 
bal promise of payment by the debtor to the assignee, upon a com- 
muning, serves for an intimation ^^' ; but no verbal promise is ac- 
counted equivalent to an intimation, unless it has proceeded on a 
communing; Dalr. 179. (Faculty of Advocates against Dicksony 
July 25. 1718, Dict. p. 866). 

5. Payment of interest made by the debtor to the assignee is 
equivalent to intimation ; for the assignee, by his receiving interest, is 
truly in the actual possession of the debt, in virtue of his convey-^ 
ance ; and all rights not feudal may be completed by the acquirer's 
entering mto the natural possession. But the debtor's private 
knowledge of the assignation is not sustained as intimation ; since 
that imports neither publication nor possession on the part of the 
assignee. This doctrine is however confined to the case where 
there is a competition of creditors ; for where there is no creditor 
in the field, and the sole question is between the assignee and the 
debtor, the debtor's private knowledge of the conveyance is a suf- 
ficient interpellation to him, and puts him in mulajlde to make pay- 
ment to the cedent ; Fount. Feb. 16. 1703, Leith^ (Dict. p. 865) %. 
If possession by an assignee completes his right, it follows, that the 
assignation of a lease, or of the rents of an estate, is perfected with- 
out the necessity of intimation, as soon as possession is attained by 
the assignee '^' ; and, on the other hand, an assignation of rents^ 
or^ as it is commonly called, mails and dutiesy though it should be in-^ 
timated to the tenant, is not valid in a competition with credi- 
tors, 

• See Fount. Mjf 22. 170S, E. of Selkirk^ Dict. p. 445S ***. 

^ A boloffraph acknowledgment by the debtor, that the assignation has been intima* 
^^C3 to him, has been in like manner sustained ; Fac. Coll. Nov. 2S. 1785> Ntwton and 
^^OK^pan^f Dict. p. 850. 

I See Fac. CM. Jan. 18. 1776, Dictsonst Dict. p. S7S ; and Durie^ March 14. 1626, 
^- Wesieramt Dict. p. 859 *^*. 
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*'* As reversed in House of Lords ; Bobertsoffs Cases^ p. 1 ; see also 2. Bdl Omm. 881 

^' ilfr Bell thinks that this doctrine may be questioned ; 2. Comm. 23 ; and see 
Upkimtonj llth Dec. 1674, Dict. p. 12462. 



*** This last case is adverse to the doctrine in the text, and seems to be recognised 

9 £rakiiie as not unsound i supr. J3. ii. /• 1. $ 28. The other case of Dickson, so far 

Um very brief report can be relied on, is equally adverse ; and to the same effect is 

^. ofAivocatesy cited in the text, wpr. $ 4. adjin. Indeed, in the only case on which 

^ doctrine is rested, there appears to have been more than a simple private know- 

fe : the assignee bad not onlv shewn the debtor his assignation, but had previously 

tten him a letter signifying his right, and there was besides an averment of actual 

oaion against the debtor, who had paid only << on getting an ease.** See Stair^ 

IL t. 1. $ 24 ; Bankt. B. iii. i. 1. $ 18 ; 2. BeU Comm. 28. 

^^ Fac. Coll. Sime^s Trustees^ 28d May 1806, Dict. v. Tack, App. Vo. 1$; vid. 
. B. ii. /. 6. $ 25. not. ^^*. The case of Brock^ there cited, has since been adhered 
fac. Coll. 29. Noo. 1822, (5. ^ D.). It is now before the House of Lords on ap- 
See also Bussel, S. Dec. 1822, (S. 4* D.) ; Miller, 81. 3% 1825, (Ibid.J. 
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BookJII. ^ tors *^S if the assignee hath suffered the granter to continue in pos- 
session ; for all rights of moveable subjects that are granted retenla 
panemone^ where the granter continues to hold the possession, are 
presumed to be collusive for the granter's own behoof, and only in-- 
tended as a cover against just creditors. It may be here observed, 
that an assignation of the rents creates merely a personal right to 
the assignee against the possessor, or against personal creditors, but 
confers no real right in the lands ; Duriey Dec. 13. 1628, Hwndy^ 
(DicT. p. 2764) ; for the cedent continues proprietor of the lands, 
notwithstanding the assignation granted by him of the rents ; and 
as he transfers his property to a purchaser by a sale of the lands, 
the purchaser from him must, in the character of proprietor, be 
preferable *^^ in a competition with assignations of rent, or o^er 
personal rights of that sort, which fall upon the cedent's being di- 
vested of the prc^rty ♦ *^^ Where there are many obligants, 
whether joint debtors, or principals and cautioners, intimation made 
to any one is sufficient for completing the conveyance ; but such inti- 
mation is not effectual for interpelling those to whom no intimatiou 
was made from making payment to the cedent; and therefore assig- 
nees ought in prudence to make intimation to all of them ; SL 
J?. 3: /• L § 10. In debts due by a corporation, or a trading com- 
pany, it would be oflen extremely difficult, if not impracticable, to 
discover all its members, and the places of their residence; so 
that if there was a necessity to intimate to all of them, there could 
be no security in the purchasing of shares in any joint stodk : 
Wherefore in practice the intimation of an assignation of a debt 
due by an hospital, made to no other but the treasurer, was nd* 
mittea as a proper intimation ; Jan. 1739, Cred. of iMhemy (Dicnr. 
p« 7381 ; ana an intimation to two clerks, who were also the mana- 
g^^ ot a trading company, a minute of which was r^ularly enters 
ed into their books, was adjudged to have the effect of fully divest-' 
mg the cedent ; Tmw. Nov. 19» 1755, Watson of Muirhouse sAnkn 
Jmrdoch^ Sec (Dict. p. 850^. 
&Teral assigna- g. There are sundry kinds of assignations which need not be in* 

IntiStttion. timated : Mrst^ Transmissions or indorsations of bills of exchaogei j. 

because as the different parties to commercial transactions reside in 
different countries, their conveyances must not be fettered with 
forms introduced by the laws of particular states, but ought to be 
governed by thejm getUiunh and the custom of trading nations 
Liland biUs, though the parties to these are not foreigners, hare 
by custom all the privileges of bills of exchange, and consequent- 
ly require no intimation to complete their transmission ^ 2dRfy 
]Bank-4!iotes, or bank-bills, which the law considers as cash or rea^ 
moneys are fully transferred to the possessor by the bare delivery 
of them ; for being payable to the bearer, their property must pasa 

with 



tions 
no 




* See this rule applied to a competitron between a creditor by digpositron in meun^^ 
SaSowed by seUin, and an arrestet ; Kamei^ Bern. Decis. No. 94^ KeOixod, Fovl t. 
174S. Dicr. p^ S7S5 ; JRkr. Coll. Mu IS. 1780, Webster^ Dicr. ^. 9909. ft hat 
been found to support auch an heritame credHor, in competition wicb a poindier of 
ing conn upon a personal obGgation ; JRur. Coll.. Rb. 5. 1789, Parlten, Dtcr. p. 

*^^ \VIio have completed areal right in the Unds; aee 3. Bell Camnu lUlSi Bi 
Ife. im Jime 1816, Fac. CoO. / Hardie^ Dougfas^ ^c, 6ih June 1794, Dict. p '^ 

*^ After he has o omp la l ed hit real right to the laiids. 

J^ 9. &B CbMH. IS. 

••• «« Ji!pr. #. 9. f SI. 
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Book III. agaiUst the cedent ; Stairj June 20. 1673, Somervell (Dict. p. 8325). 
j>jJ^^[Jf][J^ But the subject is not rendered litijgious, barely by a citation given 
signee is secure, by the debtor to the cedent, which hath not been brought the 
Hdokadedtrit length of an action; Forbes^ Jan. 2L 1707, Houston^ (Dict. 
causam contract p^ 8329). 2d?y, As the assignee is after intimation truly creditor, 
^* the debtor may refer to his oath, whether the assignation was gra- 

tuitous or in trust for the cedent ; Stair^ June 16. 1665, Wright^ 
(Dict. p. 12455) ; and if he acknowledge either of the two, the 
cedent's oath will prove against him, as if there had been no assig- 
nation ; because no creditor can, by a deed granted without a 
valuable consideration, put his debtor in a worse case than he was 
before, so as to deprive him of any method of proof formerly com-* 
petent to him. It the assignation be in part onerous, and in part 
gratuitous, the oath of the cedent will be received against the as- 
signee in so far as it is gratuitous ; Stair ^ Feb. 25. 1679, Steely 
(Dict. p. 8467) ; Hare 258, {Fotheringhame^ Jan. 1684, Dict. 
p. 12460) *^^. All defences competent to a debtor in a move- 
able debt against the original creditor, which he can prove other- 
wise than by his oath, continue relevant against even an one- 
rous assignee, whether those defences arise from a separate 
back-bond granted by the creditor at constituting the debt, or 
from other grounds ; Stair ^ Jan. 14. 1663, Scot^ (Dict. p. 10187); 
becausQ no assignee can be in a better condition than his cedent ; 
utiturjure auctoris ; for the assimiment gives him the right merely 
as it stood in the cedent or original creditor. And this doctrine 
extends also to mutual contracts, in which tlie assignees are sub^ 
jected to all the burdens which affected the right while it was vest- 
ed in the cedent, not only where the mutual obligations are in- 
serted in the contract itself, (for these the assignee cannot be ig- 
norant of), but even where they are partly formed by a separate 
back-bond, if it shall appear by witnesses that the contract and 
back-bond have a relation to and are mutual causes of one ano- 
ther ; St. B. 1. t. 10. § 16 *^®. It is otherwise in the transmission of 
feudal rights ; for there the disponee rests upon the faith of the re- 
cords ; and so may disregard all rights granted by his author, upon 
which infefl;ment has not been taken before that which hath pro- 
ceeded on his own disposition. The question, How far, in con- 
tracts whereof the foundation is laid in fraud, a purchaser bona 
Jide will be secure ? may be solved by a similar reasoning. Pur- 
chasers of real rights rely on the faith of the records, and the sub- 
ject of their purchase is the most valuable of all those which fall 
under the consideration of law ; for which reason the Legislature 
hath, for their security, enacted by special statute, 1621, <!. 18, « 

that^ 



•77 a Though a cedent's oath is competent against a gratuitous assignee, yet tb 
^* Lords thought it not competent against an onerous purchaser from that assignee ; 
AitchisorCs AssigneeSf ISthJuly I7S7, Elchies^ v. Assignation, No. 3, and (Notes 
V. Adjudication, No. 10. 

*''^ This doctrine. *< in so far as it has been considered as applicable to anj 
^ exceptions than those competent to the debtor in defence against the claim,** w 
not now receive effect ; 1. Bell Comm. 222. ** It may now be held as settled law, 
<^ jura incorporaliUf though liable, even in the hands of a purchaser, to those 
** ceptions, which Uie debtor may have to state against the claim, are not qualified 

r lateni trust /' Ibid. 22S. See this distipction w4l P 




«« any collateral obligation or , . _ . 

ported in MacdoneUs^ infr.not. *, where, however, efiect was refbsed to it; and ii^^kc^ 
eqpecially in Re^eam^ as reversed on appeal, 1st June ISlS, 1. Dow, 50^ wherei ^tt 
was carried into lull operation. See also supr. t. 1. $ 32. not, *^. 
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that they shall not be aflfected by the fraud of their authors, if 
they themselves have not been participes JraudU. There was also 
a jmecessity for extending the same doctrine to purchasers of move^ 
able subjects, and to onerous indorsees in bills, to give a free 
coivse to commerce ; but in bonds, or other personal obligations 
or ^x>ntracts, the assignee is neither secure by statute, nor by the 
ne^^essity of the case ; and therefore he falls under the general 
ralC) AssigfuUus utiturjure auctoris ; he is no more than procurator 
m -went suamj and therefore must be in the same case with the ce- 
de:Mnt ; so that all exceptions founded upon any declaration or deed 
or the cedent, whether arising from his obligation or delict, are 
go^zxi against the assignee ; St. B. 4. <• 40. § 21 ; Fac. Coll. i. 152. 
\W!^arch 6. 1755, Irvine^ Dict. p. 1715) *. 

^ 1. This title may be concluded with observing, that convey an* 
, not only of rights of land, but of personal obligations, may 
necessary on the part of the creditor ; for wherever a credi- 
receives payment from one who is not the proper debtor, but 
has right of relief competent to hin^ against the debtor, he who 
pe^^ is from equity entitled to demand an assignation from the ere- 
dit::or of every separate security which he hath in his person for the 
debt, that l^e may thereby work his relief the more effectually a- 
gsuLnst the principal debtor; see Feb. 1735, Garden^ (Dict. p. 3390) ; 
ol:>served fFolio) Dict. i. 227 ; and Fount. Feb. 10. 1708, Fergusson, 
iaaomuch that if the conveyance be rendered impracticable by 
tb e fault of the creditor, who has pe]*haps through negligence lost 
d^e grounds of debt, he alone must suffer the consequences, and 
not me cautioner, whose condition ought not to be rendered worse 
tJ^ rough the omission of another *^^ jBut if such assignation tends 
to hurt the granter, equity interposes on the other part with this 
nmle, That no creditor can be compelled to assign a right to his own 
rejudice. Hence, though a creditor who has got a pledge from 
is debtor in security of his debt may be forced to transmit his 
rig;ht of pledge to the cautioner, upon payment made by him of the 
debt ; yet if the creditor hath the same individual subject impigno- 
Tat:ed to him in security also of another debt, in which the caution- 
ex' is not bound, equity will not compel him to transfer it, and there- 
by run the hazard of losing the other debt, unless the cautioner shall 
lilcewise pay off that debt for which he did not interpose his credit. 
The doctrine of necessary assignations, in the case of rights of land, 
^ttth been explaihed, supr. B. 2.7. 12. § 66. 
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Of Arrestments and Poindings. 

M PERSONAL obligations, though constituted according to the 
-^LT forms of law, may be rendered ineffectual to the creditor, 
^^ther in whole or in part, by the debtor's inability to pay or per- 
form, 

^ Fac. ColL Nao. 10. 1772, MacdanelU^ Dict. p. 497i. See, bowerer, Ibid. Nov. 
^* 1791, Yark4mldings Company ^ Dict. p. 10466. 

"•^^ FiW. iigw. /* S. $ 68. 
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forin^ and by the preference of other creditors upon the debtar^B 
funds. In the competition of personal creditorsi where no dilig^ice 
has been used by any of them^ they are all preferred pari pauUf 
without r^rd to the dates of their obligations or grounds ot d^t. 
And thoum the court of session did, by the more ancient practice^ 
prefer wi^ws for the sums of money or moveables settled on them 
by their marriage-contracts, before other personal creditors, from 
favour and compassion ; Stair^ Feb. 8« 1662, Craufurdy (Dict. 
p. 2613) i yet by a solemn decision. Fount. Feb. 17. 1688, Keiths 
(DiCT. p. 11833), the preference of personal creditors, even where 
widows were competing, was settled according to the common rules 
of law, without privilege. The practice since has been conformable 
to that decision; Dah. 100. 110. (AUan, Feb. 19. 1713, Dict. 
p. 11835 ; Lindsatfy June 24 1714, Dict. p. 3204). It is therefore 
the priority of the diligence used upon the debt, and not of the 
debt itself, which alone entitles the creditor to apreference before 
others who have not used so timely diligence. The diligence com- 
petent to creditors against their debtor's heritable estate has been 
explained, Mpr. B. 2.t. 11. ^ 12. Where his estate is moveable^ 
the creditor nlay either arrest or poind. 

2. The term arrestment denotes sometimes the securing of a cri<- 
minal's person, till he undergo a trial, or give bail, 1487, €;.99. 
At other times it is used to express the order of a judge, enjoining 
two or more competing parties not to intermeddle wim the subject 
in dispute till the event of a process. But when it is considered aa 
a diligence competent to a creditor, it may be defined. The com-* 
mand of a judge, by which he who is debtor in a moveable obliga* 
tion to the arrester s debtor, is prohibited to make payment of his 
debt, or perform his obligation, tiU the debt due to the arrester 
who uses the diligence be paid or secured. The arrester's debtor 
is usually called the common debtor^ because where there is a num^ 
ber of competing creditors, he is debtor to all of them. He in 
whose hands the diligence is used is styled the arrestee. 

3. Arrestment may be used by the authority, either of the court 
of session, or of an inferior judge. Where it is laid on by the au« 
thority of the session, it proceeds, either, jftrst^ on a warrant con- 
tained in letters of homing ; for all homings, whether grounded on 
registered obligations, or on more formal decrees, contain an or- 
der to the messenger to arrest all the debtor's moveable goods in 
default of payment within the time limited in the letters ^^""i or, 2di^, 
Arrestment proceeds upon special letters *®" ; which the creditor, if 
his ground of debt be nquid, may obtain upon exhibiting it to the 
court, though not registered ; or, if the debt due to him be not 
yet constituted or ascertained by any sentence, he may raise a sum- 
mons against his debtor for payment ; which summon^, after it is 
executed against the debtor *, is considered as a begun action, and 

consequently 

• By Stat. S3. Geo. III. c. 74. $ 3, (54. Geo. III. c. 137. $ 2.) it is enacted, << That 
in time coming, letters or precepts of arrestment bearing to be upon a dapeQdiB|p w^ 
tion may be granted summarily, upon production of the libelled summons, anTd^ 
it shall be no objection to the pari paau prefiarence hereby estaUished, that the siib^ 
mons upon which any arrestment proceeds was oot ewcoted, or that the debt Vfim^ 

whicfa 



*^^ It is not necessary that a charge be given on the letters of homings to rrHw 
arrestment competent; fVeirf 2d Feb. 1S14, Fac. CM. 

*^' When at the instance of a foreigneri these letters, to be competent, must bser 
the concurrence of a mandatary; Johnston^ iSdJan. 1813, Fac. CM. p. 110. 
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tor, or steward, or trustee, whose powers are limited to the recei- 
ving and disposing of the rents of a particular land-estate, such ar- 
restment hatn been adjudged improper ; because though the arres- 
tee may be debtor to his constituent or truster^ he is not debtor to 
the common debtor; Fac. Coll. i. 44. {Dec. 12. 1762, Campbell j 
DicT. p. 742). Such arrestment, however, seems as proper as that 
used s^inst commissioners, subject to the following restrictions *^. 
J^'r^, The constituent himself cannot be affected by the prohibition 
contained in the arrestment, because it was neither directed to him 
nor to his general administrator. 2^%, Such arrestment cannot 
hinder the factor from clearing accounts with his constituent, and 
paying him the whole balances : It imports barely an injunction 
to him as factor, not to make payment to the arrester's debtor. 
3£%, The constituent must be made a party to the action of forth- 
coming, infr. § 16 ; otherwise his whole rents may, without his 
knowledge, be recovered from his factor, for debts which are per- 
haps not justly due ; Forbes^ Jan.' 18. 1709, Donaldson^ (Ehcx. 
p. 736). Arrestment may be used in the hands of the purchaser 
of an estate upon which the common debtor is a creditor, because 
the purchaser is truly debtor by his purchase to the creditors : And 
indeed if the estate be sold at the suit of an apparent heir, the 
purchaser is the only proper arrestee ; for the apparent heir, who 
IS supposed not to have subjected himself to his ancestor's debt, is 
in no sense debtor to the common debtor ; Ttnw. Nov. 27. 1753^ 
Cred. ofBonjedhurgh *®^. 

6. Arrestment used by a creditor in the hands of his own debt- 
or, did, by our former decisions, subject those who had honajid^ 
purchased the goods arrested from the arrestee, to restore them t^ 
the arrester, otair, though he censures those judgments, incline 
to think, B. 3. t. 1. § 26, that arrestment used in the debtoi^ 
hands ought to have the effect of .subjecting the debtor, who she 
afterwards dispose of the goods arrested, to the pains of breach 
arrestment : out Steuart's opinion, Ans. voce Arrestment, seev 
better founded, that as that diligence is intended merely for a r 
straint on third parties who are debtors to the arrester's aebtor, til 
only legal method of affecting moveable goods in the debtor's ov 
possession is by poinding ; and that conseouently arrestment 
the debtor's own hands is an inhabile and improper diligen' 
Arrestment may be used in the hands, not only of private perso 
but of corporations : But as corporations have no natural per 
of their own to represent the whole body-corporate, the direc 
have an implied power, though there should be no special pi 
sion in the grant for that purpose, to appoint an officer, in w' 
name the corporation may sue or be sued ; and arrestment 
in the hands, either of that officer, or of the directors themsc 
is effectual ; Jan. 10. 1739, Creditors of Menziezy (Dict. p. 738} 

Arrest 

* See Karnes, Sal. Decis. No. 198, Ddhrymple, June 28. 1762, Dict. p. 75f 
an arrestment used in the hands of the British Linen Company. 

*^^ Mr Bell observes, that this qualification of the general rule has " not be 
'* tenanced by any decision ;" 2. Comm. 79. 

*^^ Reported by Karnes. See Dict. p. 743, and 10178 ; Ekhies, v. Coin 
Na 14 ; and Fac. Coll. Dict. p. 784. 

'^^ As to arrestment in the hands of joint stock societies, instituted ^< for t 
*< ses of bankiog,'' vid. 7. Ceo. IV. c. 67; — supf\ t. 3. $ 28. not. '^^ 
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22. 1666, Lockhartj (Dict. p. 701)*. Whether a wadset sum con- 
signed upon an order of redemption be arrestable by a creditor oi 
the wadsetter, see above, B. 2. t. 8. § 23 f • 

7. There are some subjects, which, though they be moveable, can- 
not be arrested : Fir$t^ Bills ; for these being considered as bags oi 
money, which pass from hand to hand, cannot be affected with any 
burden in the person of the possessor *^^ |. 2^%, Sums destined by 
the granter for a special purpose, cannot, by arrestment, or any 
other diligence, be Inverted contrary to the granter*s intention, to 
any other use ; Stair 9 Jan. 15. 1674, BailUe^ (Dict. p. 703). Upon 
this ground alimentary rights, granted for the personal subsistence 
of the grantee, are not arrestable; Clerk Home^ 109. [Urquhart^ 
Dec. 19. 1738, Dict. p. 10403) §,but the past interest due upon an 
alimentary debt may be arrested by him at whose expense the ali- 
mony was supplied. No person can reserve any part 01 his effects to 
himself for his alimony, so as to withdraw it from the diligence of his 
creditors ; but a debtor may lawfully exchange one alimentary sub- 
ject belonging to himself, for another of equal value, so as that sub- 
ject which is surrogated in the place of the first shall not be arrest- 
able more than the first ; for the creditors are not thereby put in a 
worse condition than before. Servants' fees are of an alimentary 
nature, being given that they may maintain themselves in a condi- 
tion suitable to their service ; and so cannot be arrested, except as 
to the surplus fee, over and above what is necessary for their perr 
sonal use ; Stair ^ July 9. 1668, Boog^ (Dict. p. 10388). The King's 
pensions are not arrestable, because they are alimentary ; St. B* 2. 
t.b. § 18 ; B. ^. t. 1. § 37 II . These are either annexed to offices ; 
in which case the grantee is considered as the King's servant em- 
ployed in a particular station, (and on this foundation, the court of 
session have, by several acts of sedenint, June 11. 1613, preserved in 
Spottim. Pract. p. 228. and Feb. 27. 1662, [Acts of sederunt, Edit. 
1790, p. 87.], declared their own salaries not arrestable IF) ; or if the 

pension 

* A debt secured by an assignation to a lease of an heritable subject, followed by pot- 
session, cannot be carried by arrestment; Fac. Coll. Dec. 5. 1794, Watson^ Dict. 
p. 7S1 *^*. It is competent to arrest the price of heritable subjects vested in trustees, 
whether for behoof of creditors, Fac. Coll. Feb. 25. 1780, Grierson^ DicT. p. 759 *** : 
or of legatees. Ibid. June 2^. 1796, Douglasy Dict. p. 16213. 

f Money consigned for the redemption of a wadset cannot be arrested ; Clerk 
Home, 122. Mackenzie^ June 22. 1739, Dict. p. 713 '^^ 

:J: See Fac. Coll. Dec. 9. 1766, More^ Dicr. p. 12259 *^«. 

$ Annuities granted to the widows, and sums provided to the children, of ministers, 
&c. by Stat. 19. Geo. III. c. 20. are by $ 78. declared not arrestable '^'. 

II See Dickf Dec. 22. 1676, Dicr. p. 10387. 

% The fees of commissioners to the Scottish Parliament, though not mentioned in these 
acts of sederunt, were found not arrestable; Forbes j March 18. 1707, MoUson^ Dicr. 
p. 10398. 

»^» Supr. B. ii. t. 2. $ 12. nU. \. 

»^3 Vid. supr. B. ii. t. 2. § 15. in nott. ; Wilson^ ibi cit. ; Goidon's Trustees^ Uh 
Dec. 1821, (S. 4- B.) ; M'Dawall, 6ifi Feb. 1824, {S. ^ D.) ; Pindar, 21th Mcty 1824, 
(Ibid.). 

>94 But this does not hold after the wadset has been declared dissolved ; Stomumth^ 
24M May 1814, Fac. Coll. / stg^. B. ii. /. 8. } 23; lb. t.ll.^ 12. not. "^ 

»5^ Dicky 1st June 1815, Fac. ColL / Haddaw, 7th Dec. 1796, Dict. p. 763 ; Ho- 
roldj Ifc. 5th March 1767, Dicr. p. 757f in not. ; 2. Bell Comm. 76} Thomson^ SIS - 
et seq. 

«'^ As observed on, 2. Bell Comm. 76 ; Thomson^ 322. 

*^7 Sifpr. /. 5. i 3. not. • ; B. ii. t. 10. $ 68. in nott. 
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pension be merely gratuitous, it is presumed to have been granted 
by the Sovereign, from a personal regard to, and for the maintenance 
of the grantee. And indeed all salaries annexed to oiSices, in so far 
as they amount to no more than a reasonable allowance for the de- 
cent support of those who are named to them, though they be 
'granted, not by the King, but by subjects, whether communities or 
private donors, ought on the same ground to be accounted alimen- 
tary *. 

8. Neither are future debts affected by arrestment ; that is, debts 
not due by the arrestee till after the time of serving him with the 
diligence f *^^ It is true, that inhibition, which is a diligence a- 
gainst heritage corresponding with the arrestment of moveables, 
affects the estate afterwards acquired by the person inhibited, as 
well as that which belonged to him at publishing the inhibition. 
But this arises from the different styles of the two diligences. 
Letters of inhibition carry a tract of future time, and so include 
both adquisita and adquirenda ; whereas the warrant to arrest is con- 
fined precisely to such debts as shall be due at the time of using 
the diligence. This distinction hath been probably established to 
preserve the free course of trade in moveables^ which would be 
greatly embarrassed if debts not yet existing might be attached by 
-the diligence of creditors. The only method therefore of affecting 
^ebts due after arrestment, is by laying on a new arrestment, which 
-may be done on the first warrant. Claims depending on the event 
^^>f a suit are not, in the judgment of law, future debts; for the sen- 

-tence of the judge admitting theclaim, when it is pronounced, draws 
iDack to the period at which the debt became first due ; see Falc. i. 
J)ec. 19. 1744, Wardrop^ (DrcT. p. 4860). The same doctrine holds 
in conditional debts, in which the condition, after it exists, hath a 
jretrospect to the date of the ground of debt. 

9. In the arrestment of debts which carry a yearly profit to the 
ditor, it is the past and current rents, or interest only, which can 

affected by that diligence ; all that falls due afterwards is account- 
future debt. By current rent is understood that debt which 

a.s begun to run from the term preceding the arrestment, but 
l::iich cannot be demanded from the debtor till next term, ubi dies 
n/, licet nondum venerit. An arrestment, for instance, used be- 
^<>i:e the term of Whitsunday in the hands of a tenant, not only af- 
^ €2ts the past rent due to the landlord, but that which does not he- 
me payable till the Whitsunday next ensuing the arrestment ; 
r though that rent cannot be exacted till Whitsunday, its term is 
rrent, as the lawyers express it, because it has begun to run from 

the 

"^ Lord Fountainhall, v. 1. p. 46. mentions that it was doubted whether ministers' 
'^nds were arrestable. It has since been decided in the affirmative ; Clerk Home^ 
' « Hale^ Feb. 12. 1736, Dicr. p. 711 *^^. This diligence has also been found com- 
ment to attach macers' fees ; Fount, (and Stair^J Jan. 14. and Feb. 9. 1681, Cunning- 
971 ; the dues payable to the principal keepers of the Parliament House ; Fac. Coll. Feb. 
^ 1778, Holiday^ DiCT. p. 729 ; and arrears due to officers in the army ; Jan. 26. 17 15, 
^^Mef DiCT. p. 709 ; but not half pay. See {Folio) Diet. vol. iv. p. 76 & ISS. 

^ See Dirleton's Doubts, p. 7. {v. Arrestment). 

^ And again. Smithy iStk Dee. 1815, Fac. Coll.; see also Hogg, iSth Feb. 1748, 
'kies, V. Stipend, No. 5. 

''' This, however, does not include debts, the obligation for which is already incur* 
, but the term of payment only not arrived. 
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the preceding term, and therefore is accounted a present debt * ^'**. 
But though uie diligence of arrestment be valid with regard to the 
current rents, yet the full execution of it must be suspended ; so 
that no forthcoming can be pursued upon it, till the debt become 
actually demandable. Though in annuities due to widows, there is 
truly no current term, dies nee cedit nee venit till the next term ; be- 
cause the question, whether any annuity shall fall due to her after 
the last term ? depends on her surviving the next, B. 2. /. 9. § 64 ; 
yet arrestment before the term, used by a widow's creditor^ was, 
from the favour indulged to the creditors of liferenters, sustained 
to carry the annuity that became due and payable at the term next 
after the arrestment, where the widow actually survived that term ; 
Fount. Jan. 31. 1705, Corse^ (Dict. p. 767) t* In obligations of 
this sort, the effects of the arrestment are more or less limited, acs 
cording to the different nature of the obligation. If the obligation 
itself which constitutes the debt be arrestable, ex. ^. abend of bor- 
rowed money, or even an heritable bond not perfected by seisin, 
the whole of it is carried by the arrestment ; because in that case 
the full jus debiti is affected, not only the past interest due on the 
bond, but the principal sum, and the whole interest that may after- 
wards fall due till payment, as an accessory of the bond itselfl But 
where the obligation which creates the debt is not arrestable, ex. gr. 
a disposition of lands or an heritable bond completed by seisin, it 
is only the interest on the bond or disposition, that had either &il- 
en due, or was current, at the time of the arrestment, that can be 
affected with the diligence ; for the future interests are accounted 
a debt not yet existing, and so cannot be carried by it This doc- 
trine holds also in the arrestment of rights not falling under the 
jus marilij though they should be moveable in the article of succes- 
sion. Thus the arrestment of a moveable bond due to a wife, laid 
on for a debt due by the husband, carries only the past and current 
interest, because no more falls under the jus mariti; for the bond 
itself belongs to the wife, whose property cannot be carried off by 
the creditors of the husband ; Jan. 19. 1739, Cred. of Clunes^ (Dicr, 
p. 713), observed in (Folio) Diet. i. p. 55. 

10. All debts in which a debtor is personally bound, are grounds 
upon which the creditor may arrest his moveable estate. Stair iiv- 
deed affirms, that no creditor in a debt properly heritable can use ar- 
restment against his debtor ; B. 3. t. 1. § 27 ; because there ought 
to be an analogy between tlie nature of debts arrestable, and of those 
on which arrestment ma^ proceed. But, by the same reasoning, 
inhibition, because it strikes onl^ against heritable subjects, ou^bt 
not to be used but by creditors m heritable debts ; whereas it is a 
rule grounded not only on law, but on the hi^est equity, that a 
creditor, whatever may be the nature of the debt due to him, oudit 
to have access to secure it, by affecting every right belonging to 

* Fae. Coll. March 10. 1795, Livingston^ &c. Djct. p. 769. Arreslmenton the ierm^ 
day will not ^ect the half-yearns rent then ensuing, that day being considered aa the 
last day of the preceding term ; Tac. Coll. June 23. 1S02, WH^t^ Dicr. p. 15919 * 
(2. BeU Comm. 80) ^^^ * 

f The same judgment has been given where the fund arrested was an aliment awwd* 
ed to the wife by decree of separation ; Fac. Coll, June 16. 1761, Creditors of La. Cmiih* 
nesSf DiCT. p. 772. 

3<» See Pindar, 21th May 1 824, (SL 4- D.). Where the conventional term of payment 
is postponed beyond the legal term, the arrestment of rents is regulated by the btter \ 
Handyside, 1 5th Jan. 1813, Fac. Coll. ; 2. Bell Comm. 80. 
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Book III* by Stair himself, J5. 3. /. 1. § 36. 42, to lay a nexus upon that sufa- 
"""^^^^^"^^ ject, which entitles the arrester to a subsequent action, by which 

he may appropriate it to himself. Arrestment, therefore, by ouj 
present practice, continues to affect the subject after the death o: 
the arrestee, so as to be the ground of an ac£ion of forthcoming 
against his heir, while it remains in medio ; and hence, such arrest 
ment, being prior in date, is preferable to one used after the ar- 
restee's death in the hands of his heir j Clerk Home, 110. {Aberdeen 
Dec. 22. 1738, Dict. p. 775V On a like principle, the diligence 
of arrestment subsists after tne death of the common debtor,, in the 
same manner that the diligence of poinding the ground does ; and 
consequently, an arrester before the debtor's death is preferable tc 
one who, after his d^th, hath confirmed the debt arrested^ as exe 
cutor-creditor to the deceased ; 5tefr, Jan. 20. 1681, Riddel 
(DiCT. p. 783) ; Hare. 94, 95. [Hume, Feb. 1688, Dict. p. 2790 : 
Russel, June 29. 1688, Dict. p. 2791) ^^\ Far less is arrestment 
lost by the death of the creditor-arrester ; for where one uses dili- 
gence, he does it not only for himself, but for those who are tc 
succeed in the right of the debt ; and as the right of a debt goe 
to successors, though they be not expressed, the right to a dili- 
gence for securing that debt must, as an accessory, go also to sue 
cessors. 
Loosing of ar- 12. Arrestment may be loosed '""S and of course the prohibiticn 

restment. upon the arrestee taken off, on the common debtor's giving secu- 

rity ^°* for the payment to the arrester of the sums arrested, if thej 
shall be adjudged to belong to him *. This loosing upon security 
may be demanded, in every case where the arrestment does nol 
proceed, either on a formal or on a judicial decree, declaring a 
debt to be due by the common debtor to the arrester ; Gosf. Dec 
19. 1673, Holme, (Dict. p. 792) ; or at least upon the registration 
of the arrester's ground of debt, which the law as to the article ol 
diligence holds for a decree ; see Stair, Feb. 7. 1665, Graham^ 
(Dict. p. 792) ; for till decree it cannot be known widi certain- 

* This is the utmost extent of the obligation undertaken by a cautioner in loosiog 
arrestment, and it may be ascertained by the writing or oath of the arrestee ; Siair^ 
B. i. tit. 17. J 8 ; Bankt. B. iii. /. I. } 37 '*^^- 

^°* See also to this effect, Banktorff B. iii. /. 1. § 49 ; Crawford, 20th July 17S^: 
Dict. p. 279 1 . The contrary has, however, been since decided, — on the principle, thai 
confirmation as executor-creditor being the more perfect diligence, must, like a poiadi 
ing, exclude the arrestment, until completed by decree of forthcoming; Fleming, ^6t^ 
June 1823, Fac. Coll.; Carmichael, 22djune 1742, Dict. p. 2791 ; 2. Bell Comm. 7'* 
But this doctrine seems to leave some strange inconsistencies in the law ; for an arreoi 
ment before the debtor^s death is preferable to a second arrestment also before tK 
debtor's death, though this last be followed by the first decree of forthcoming, ttfj^ 
§ 18 ; and likewise to an assignation intimated in the debtor's life, 2. BeU Comm. 7" 
yet, while either of these is sufficient to exclude the preference of the executor-credit^i 
the executor-creditor is preferred in the face of a diligence, stronger than both. WIPi 
would be the decision, were there three competitors> — an executor-creditor, an umJ^ 
nee with a title sufficient to exclude that executor, and an arrester before the debtor- 
death, preferable to the assignee ? 

^^^ An arrestment may be recalled by a letter under the hand of the arresting cr«d£ 
tor, and cannot afterwards be revived, so as to compete with a second arrestment i En^ 
ing. May §• Co. 9th Dec. 1813, Fac. Coll. 

^^^ It was lately found, but under very special circumstances, << that the arrestments 
*< compfained of ought to be loosed without caution^ unless the respondent (arreiter* 
** shall find caution on her part, to answer for the damage resulting from keeping >ig 
** the said arrestments ;" Hamilton, 4fth March 1823. 

^^^ See a special case, Fac. Coll. ii. 239, Macarthur, July 22. 1760, Dict. p. 801 - 
{vid. infr. § 14. not. •) 
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ty whether, any: debt be due to. filie arrester hj him whuni he su«b 
as the conrmon debtor^ and bhereiure na. eacumbrancc ou^ii to 
lie upon his efiecte, i£ he give seciudty to inaki^ them fortheomwg 
te the airester in< case a debt shall, appear to be dlue to him. But 
axrestmeiUs, if they be grounded^, either upon foraia} decrees^ or, 
oo cegiateredv obligations^ cannot be loosed on caution ; becausei 
^rhere a ereditov's gcoundof debt is constituted by the sentence of 
a judge^ the debtor can have no pretence to demand a loosk^ 
»Hice^he ought to make payment^ which will effectually disehargis 
Cfae arrestment. — Sundry arrestments^ even upon decree, may be 
loosed upon caution^ FinU Those where the term of payment of 
fche debt due to the arrester is not yet come, or where the coodi- 
tAon of the debt has not yet existed ; for a debtor ou^t to have 
fiill power over his effects till he be brought under a present obli- 
gation to pay. 3i2/^ An arrestment, when it is fomded on a mu- 
trUal contract, though registered, may be loosed upon security ; be^ 
<SMase debts due by contract are generally illiquid, depending on 
articles to be fulfilled hinc vnde, the performance of which caniEiot 
appear by the contract itself; Hare. 88. {Forbes^ Feb. 1685, Dicr. 
pL 191) ; Forbes f July 31. 1705, Macfarlane^ (Dict. p. 798). 3<%, 
jA^ratment used by a creditor whose decree is either suspended, 
«r tocned into a libel, may be loosed upon caution ; for tiU the 
anspension be discussed, or the action concluded^ it remains doubt- 
^\ whether the sum be dne ; Stair ^ June 30. 1675, Murray^. (DfCT. 
^ 794) ; ibid. Nov. 20. 1675, Warden, (Dict. p. 796). But ar- 
ircatment used before suspension of the decree cannot be loosed 
•apon security ; July 1. 1733, Martin *. Arrestment cannot be 
loosed, except upon consignation, where the only ground of sus- 
pension is double distress, unless it be accompanied with an action 
of multiplepoinding, that both the creditor and arrester may be 
cralled ; Act sed. Feb. 1. 1677. 

13. Anciently letters of loosing arrestment contained a warrant 
to the messenger, to receive the security that should be offered by 
the common debtor ; and on the messenger's reporting, that sum- 
eicnt security was given, the arrestment was loosed, whi^ch he was 
directed to intimate immediately to the creditor : But as the judg- 
ing of the sufficiency of the security was thov^ht too great a trust 
to^ be reposed in messengers, all bonds of caution in the loosing o^' 
arrestments are now received by the clerk of the bills, and record* 
^ in the books of session, 1617, c. 17 '^^ And since the date of 
^ia BcU the form of intimating the loosing to the anrester is gpne 

gradiiaHy 

* Not reported. — lo a case where saspension of a decree-arbitral bad been obtained, 
^ airreicmeat9 used ibereon^ it was bield, that wherever a decree ie soBpeoded, ar- 
''^■llBefila <m k are looMbl^ thovgh hud on before the Mspemioo ; «ad tnerefard the 
^Vmrt granted warram for letters of loosing, but upon new ctmAon ; KUk. No. 9. voce 
'^HCSTMBii'S, Wtitey July 29. 1741, Dicr. p. 802 ; {Elckietj ik AftRBSTMBMr, No. 17). 

io6 Subsequent to this statute, letters of loosing continued erroneously to be framed 
^tbs oU style, autliorising not merely the loosing of the arrestment mentioned in the 
^r^ontinn but farther, that ** how ofi; any such arrestment shall be used" at the in- 
^^^Hce of the creditor,, the messenger should. ** as oft loose and take off the same." 
^^jpimr a charge of loosing givea on this warrant, the Court held that the arrestee in a 
aubiieqiient arrestment was in bonajide to pay ; observing, however, th^t ** it was in- 
** tojy^rable that this practice should continue,'' and that *< it would be necessary to 
^* ^cir^ect it by act of sederunt-," Pac. CM. Paierson^ 15/* FeK 18M, (& 4- /).)• 
fpQQrdlQg&fl AmS.\\' My 1826, which distinguishes the prycedbre, as to loosing 

I #H|ic»fi^i into applications for << Special loosing," and applications for *^ Generai 
** lobstog," as the case may require. (Appendix, in/r.J 
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gradually into disuse ; Ddr. 84. {Crichton^ 1707, Dict. p. 798) ; 
Fac. CoU. l 83. {Bannerman, June 16. 1753, Dict. p. 802). The 
loosing of an arrestment has this effect, that the arrestee may safe- 
ly pay the debt due by him to the common debtor who hath loos- 
ed the arrestment ; Durie^ June 21. 1626, Lord Balmerino^ (Dict. 
p. 788) : For the loosing, as its name imports, takes off that tie or 
nexus which was laid on the subject arrested ; and the cautioner is 
substituted in place of the arrestment for the arrester's security. 
Yet the arrester may, while the subject continues in the arres- 
tee's hands, sue him to make it forthcoming, notwithstanding the 
loosing ; Stair, Feb. 7. 1665, Graham, (Dict. p. 792). 

14. If the arrestee shall, in contempt of the diligence, pay or de- 
liver the sum or subject arrested to the common debtor, he may 
not only be subjectea to penalties upon a criminal trial, of which aif- 
terwards ; but he may, upon a civil action, be condemned to pay the 
whole debt a second time to the arrester ^*'% together with nis full 
expenses, and a sum to be modified by the judge in name of da- 
mage, 1 581 , c. 1 18 *. This doctrine holds also in the case of arrest- 
ments served against the arrestee, only at his dwelling-house, 
though in fact the execution should not have been notified to him ; 
for the admitting pretences of ignorance might evacuate the lawful 
diligence of creditors. Nay an officer of the army, in whose hands, 
while he was abroad in the King's service, an edictal arrestment 
was used at the market-cross of Edinbuigh, and pier and shore oF 
Leith, having made payment to his creditor after the date of the 
arrestment, was founa liable in second payment to the arrester, up- 
on this medium. That the arrester had done all in his power to 
notify his diligence; Fount. July 22. 1701, and Dec. 16. 1703, 
Blackwood, (Dict. p. 1793) f '"• 

IS. 

* Lord Stair, referring to the statute, says, B. i. tit. 9. $ 29, that ** breakers of 
<* arrestment shall escheat their whole moreables, and the party injured shall be first 
** paid off hi% debt and damages." Mr Elrskine, in the above passage, seems rather 
to mean, that it is not the debt upon which the diligence was used, but the debt paid 
in contempt of the diligence, that is to be pEiid a second time in the civil action. Per> 
haps there may be a distinction between the criminal suit, which is now seldom used, 
and the civil action. In a late case, Feb. 27. 1792, Grants Dict. p. 7S6, the Court 
was in general of opinion, that where the value of the subject arrested could be aacer* « 
tained, the contravener diould be liable no farther than in valorem ^^^ ; but it is be-— 
lieved the decision is not correctly reported, as the judgment went upon a difierent;^ 
around, viz. an objection made to the validity of the arrestment. In the caae oft^« 
MacarihuTf Fac. CM. July 22. 1760, ^Dict. p. 808), an arrestment of goods contain-^ 
ed in lockfast trunks and packages, being loosed upon caution, and the goods afber — * 
wards tnyem up by the arrestee to the common debtor, without any inventory or ap-^ 
pretiation, the cautioner in the loosing was found liable to the arrester to the extei 
of the debt upon which the arrestment was used } Dict. p. 803. 

t It is enacted by slat. 33. Geo. III. c. 74. $ 4. (after 23. Geo. III. c. IS. $ 8 
<* That an arrestment executed at the market-cross of Eklinburgh, and pier and 
<< of Leith, to attach the effects of the debtor, as in the hands of a person out of 
*< land, shall not be held to have interpelled such person from paying to the < 
*< nal creditor, unless proof be made that he or those having authority to act for hi 



iC 



^^7 Where the arrestee has, in contempt of a first arrestment, made paymmt to 
common debtor, the illegality of this proceeding will not avail the crown laying on 
second arrestment *qfter payment was made, even though this last diligence might bai 
been preferable to the other, had the fund remained in medio ; Campbell, 2Stk Ne^ 
1828, (5L 4- D.). 

^^^ This was held the measure of the cautioner's liability in a loosing of arrestment 
Anderson, Child 4r Co. 4M Feb. 1825 ; and see stqnr. § 12. nol. *. p. 786. The Taloe 
die subject is to be taken as at the date of the loosing ; and though the subject tl 
after perish, eveii accidentally, the cautioner is not fi-ee ; Ibid. See A.S. 11. Jisfy 1 
if^. in Appendix. 

3>> Compare § 8. supr. adjln. 
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15. As an arrestment is only an inchoated or begun diligence, 
which of itself gives no preference, an action must, in order to per- 
fect it, be brought by the arrester against the arrestee, to make the 
isums or other subjects arrested forthcoming, concluding that the 
arrestee may be decreed to pay to the pursuer the debt, or deliver 
liim the goods belonging to the common debtor, which he stood 
possessed of at the time of the arrestment This action was, by 
our older practice, competent only to the court of session, or to that 
inferior judge by whose warrant the arrestment was laid on ; because 
It was thought, that inferior courts, whose jurisdiction was confined 
^ivithin their own territory, could not pronounce sentence on the 
^warrant of any other judge : But Stair justly observes, B. 3. t. 1. 
^ 24, that a warrant to arrest, if granted by a competent judge, must 
'be accounted to flow from the sovereign, from whom all our judges 
derive their authority, by the same reason, that a decree given 
forth by one inferior judge is a ground of action against a defender 
condemned in payment before any other competent court, in whose 
territory he shall afterwards take up his residence ; and our practice 
lias favoured this opinion ; Forbes^ June 23. 1710, Dalrymple^ 
<DicT. p. 7662). 

16. In this action of forthcoming, the pursuer must make it appear, 
^r^f That a debt is truly due by the defender, the arrestee, to the 
cx>mmon debtor ; for if none be due, there is no subject to be made 
:Corthcoming to the arrester ^'\ If the debt arrested has been con- 
stituted by writing, the pursuer may, by an incident diligence, re- 
^^ver the ground of it from the common debtor, or other posses- 
sor ; and if he cannot prove the debt by writing, he must refer it 
-tM the oath of the arrestee ^'^ ; but though that oath be negative, 
«;liat he owes nothing to the common debtor, it cannot hurt the 
crommon debtor in any action he may afterwards bring for payment, 
ince the oath was not given on his reference. As the arrester af- 
;s by his diligence the subject arrested, tantum et tale as it stood 
his debtor, with all its burdens, therefore if the arrestee, whose 
condition ought not to be made worse by the diligence of creditors, 
s any just defence against the debt, whether of payment, com- 
pensation, 

^vere previously in the knowledge of such arrestment havine been so used ^^'." 
« practice is for the messenger to execute the arrestment edicttuly against the prin- 
\ arrestee as forth of Scotland, and to give specific intimation to his known agent 
country '*°. 
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®^ This enactment is repeated, 5i. Geo. III. c. 1S7. $ S. As to edictal service, &c. 
inJr.B. 4./. 1. M- 

^'^ Such intimation to the arrestee's known agent gives no additional privilege to 
^^« arrestment in competition with a prior one not so intimated. The Court held, 
** ^hat the intention of the statute was merely to protect a debtor residing abroad, who 
^^ Siad bona fide previously paid»'' and not ** to alter the law as to preferences," where 
^H.^ fiind was yet in medio g Syme^ Sfc. 1th Dec. 1824, (S. S; D.)\ infr. § IB. 

^'* In a late case, attended with rather suspicious circumstances, the Court seem to 
^^Te decerned in a forthcoming, on prima facie evidence only of the existence of a 
^^bt But while they refused to sist process, till the issue of a multiplepoinding in 
^ft^ich this question was stirred, they ordained the arrester to find caution to repeat, 
^ case it should eventually turn out that there was no debt; Smithy lUh May 1823, 

^'3 On this passage, Mr Bell observes, — ** I see no reason why the arrester should 

lie deprived of that evidence which would be open to the common debtor himself; 

vid I find no authoritjr but that of Mr Erskine for limiting the proof at the instance 

* ^tbe arrester, to a reference to the arrestee's oath, if the arrester can in no other 

^n^ aucceed) he may make a reference to the oath of the arrestee ;" 2. Comm. 72. 

^ The arrester ought to be considered as having, by his diligencci acquired every right 

"wfaicb is in the original creditor, and every remedy for enforcing payment, as well 

*^ «s establishing the debt, which was in him ;" Ibid, in not. 
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Book HI. pensation, &c. which would be relevant against the common debt- 
^ -"^ ^ ■ or, the same defence ought to stand good against the arrester, who 

has no claim but in the common debtor's right ; insomuch that 
though the debt should be constituted by writing, the arrestee may 
refer his defence to the common debtor's oath, which will be ef- 
fectual against the arrester, unless the common debtor has; been 
bankrupt when he made oath ; Forbes^ Feb. 20. 1711, i?€r», (DicT, 
p. 12464) ; Karnes, 62. (Nairn, 1725, Dict. p. 12468). It is other- 
wise in intimated assignations, where the oath of the cedent does 
not hurt the onerous assignee. The reasons of the difference may 
be,^r^. That arrestment does not divest the common debtor of the 
property of the subject arrested, as an intimated assignation divests 
the cedent ;. but merely lays an embargo upon it. 2dhfr An sa^g- 
nee purchases the debt, not singly on the faith of the cedent, buC 
he relies also on the written grounds of debt conveyed and: deliver- 
ed to him ; whereas an arrester uses his diligence at a venture itpcmi 
all debts which he has any ground to think are due to his demor, 
and therefore the oath of the common debtor ought to be as ettec- 
tnal to the arrestee in a question with the arrester, as it would be 
in a question with the common debtor himself. 3dlyf Thepunuet 
of the forthcoming must establish and constitute the debt due to 
himself by the common debtor, and ascertaio its precise extent f 
for the pursuer can be no farther entitled to the subject arrested^ 
than^ to the amount of the debt due to him by the connmm debt^ 
or^'^ Upon this account the common debtor must be matikai a 

})arty to the action, that he may have an opportunity of offering de- 
ences against the debt alleged due by himself, which musty- if reie^ 
vant, and proved, prevent sentence in the forthcoming. The aiP* 
restee may in this action object, that the arrestment, on wbidi the 
forthcoming is grounded, is null ; for a nullity in the diligence 
must also invalidate any action which proceeds on it. But he can- 
not plead, that the debt due by his creditor, the common debtor, 
to the arrester, is paid ; seeing he has no interest in making thai: 
plea : The common debtor is the sole person that can have benefit 
by it, and therefore it is competent to him alone to plead it ; Duriej 
Dec. 21. 1621, Hamilton, (Dict. p. 7799). 
Decree of forth- 17. Where the subject arrested is a sum of money, that sum ia by 
coming. j^jjg decree of forthcoming directed to be paid to the pursuer towanu 

satisfying his debt ; but where it is a certain corpus, or consists in 
goods, the judge, in place of decreeing the arrestee to deliver the 
goods themselves to the pursuer, pronounces sentence, ordaining 
them to be put up to a public sale, and the price to be delivered, to 
him ; Stair, Nod. 12. 1680, Stevensons, (Dict. p. 5405). ThU sen^ 
tence does of itself establish in the pursuer a right to tne suijgect ar- 
rested, and excludes all co-creditors from poinding it aflerwardb ; 
Feb. 17. 1735, Muirhead, (Dict. p. 687) ^'^ The decree of forth- 
coming, therefore, whatever the nature of the subject arrested nuw 

he,. 

^'^ It was formerly held, << that an arreBlment upon a dependence did not entitle 
** the arrester to a forthcoming, for the expenses laid out in that depending prooeii 
^* after the arrestment, but only for the sum due by the common debtor at the date 
<< of the arrestment;" KUk. Dickie, I5ih Feb. 1744, Dict. a. 772$ 3. Bdl Camm. 8L 
But as to expenses, it is now *< a settled point, that those of the dq^ending adian (bai 
*< not those of the forthcomings) are covered by the arrestment," that arrestmeot hftriw 
been so laid as to meet the conclusion for expenses ; May, 1th June 1825, (& A* JXi ; 
McDonald, 8fc. U Feb. 1825, (Ibid.) ; VT^ht, 2$d Maj^ 1822, Fac. Cott. 

^•* Fid. infr. f 21. fM. ♦. p. 745. 

1 
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compulsion, which were writs issuing from the Chancery, direct€ 
to the sheriff, or other judge-ordinary, to judge in the debt recite 
In the brief; and the decree pronounced in consequence of thj 
brief was the warrant of poinding ; Hist. Law-tracts^ Appi No. ( 
though Stair, 5. 3. *. 2. § 1 3, seems t6 understand, by the brief i 
distress, not the writ which founded the action, but the decree pn 
c6eding upon the writ Personal pfoinding may proceed, either c 
letters issuing from the signet of tne ^ssion ; and indeed, letters < 
homing for pftyment of debt have usually contained a warrant £i 
poinding since 1661, c. 29 ; or on the decrees of inferior judges, i 
the extracts of which, a precept of poinding is always subjoined ^^ 
In the last case, the diligence can have no effect beyond the teti 
tot J of the judge who pronounces sentence, and is^commonly em 
exited by the ptopet officers of the inferior court But when poini 
ing proceeds on letters from the signet, it may be used, not on] 
in execution of the decrees of the supreme court, from whence tl 
letters issue, but of those of inferior courts. It reaches to the ddb 
or's goods '''^ in whatever part of the kingdom they may lie ^** ; aao 
can be executed by messengers only. 

21. No personal poinding can be carried into execution till tl 
debtor be first charged to pay or perform, and the days of the chni 
be expired, under the pain of spuilzie, by 1669, q. 4. This statu! 
was enacted to put a stop to a former rigorous practice, of poindiii 
the goods of debtors, without giving them the least notice tnat the 
bond, or other ground of debt, was registered, by which persons i 
entire credit were frequently affronted. Poindings against vassa 
for the arrears of feu-auty are expressly excepted &om the act Bi 
the exception is improper; for the act itself is confined to person 
poinding ; and therefore no poinding of the ground fell under i 
though there toA been no exception. As all creditors had, befbi 
this act, a tight, by the common law, to poind without any prt 
vious charge, that right could not but be competent to landlords 
who, it appears by 1469, c. 35, might have poinded their tenanl 
for die payment of their rent immediately after it fell due, exce[ 
where the iterms of payment were the feasts of Whitsunday c 
Martinmas. And, agreeably to this custom, several decisions ai 
quoted by J^alf. p. 398, c. 9 *, 10, sustaining poindings against tc 
nants, where the arrears were liquidated by the sentence of the bi 
roh^bailie, without the least mention of the necessity of a previra 
charge. This ancient right is still reserved entire to the landlor 
by the aforesaid act 1669, c. 4, from the presumption, that a laai 
lord will not, without the most urgent necessity, break his tenaiiK 
credit, and lay his own grounds waste. And, in consequence 
this reservation, barons may, by the present law, poind their ti 
nants for the arrears of rent fixed by decree, not only without m 
antecedent charge, but even instanter afler pronouncing the decree 

witbou 

♦ See Crichton^ Feb. 12. 1560, Dicr. p. 10505. 
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3*) Jilstices of Peace actiog under the authority of statutes, which direct tm 
coTery by distress^ cannot issue a warrant for poinding g Lo. Advocate^ 20. Feb. 181^ 
Fae. ColL / (Justiciary^ App. 1810-1812.). 

"i}^^ A question was raised, but not decided, as to the competency of poinding JBs^ 
nofef / Alexander^ 10. Feb. 1826, (5. jr D.). 

^'^ It is illegal to execute a poinding within the Palace of Holyroodhouse^ in c^ 
sequence of its privily as a royal residence ; Fac. ColL Laing^ 18. Fd. 1S2S, (& ^ O 
as rerersed on appeal; 1. JV, 4r S. I. 
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without waiting the expiration of the days-, which are ordinarily 
indulged to debtors when a charge is given them upon a edcree j 
Clerk Home^ 5. f Edinburgh, 1736, Dict. p. 9400). A aebtor's 
aryods may be poinded by one creditor, though they have been ar- 
tested before by another ; for arrestment being but an imperfect 
diligence, leaves the right of the subject still in the debtor, and so 
cannot hinder a creditor from using a more perfect kind of dili- 
gence, which may have the effect of carrying the property of the 
goods directly to himself* ^*^. 

22. Growing corns may be poinded ; for they are truly moveable: 
and their prices and quantities are as capable of being fixed before 
their separation from the ground as after it ; Fount June 15. 1709, 
BaXlantyne, (Dicx. p. 10526). And as they may be attached by 
diligence,, it was found, that a sale of them fairly made by a person 
insolvent to certain creditors who were ready to poind, transferred 
the property, exclusive of other creditors who had neglected to use 
the proper diligence deUto tempore -, Fac. Coll. ii. 154. (Gran/, 1758, 
DicT. p. 9561) ^*^ It is an obvious principle of equity, that no credi- 
tor has a right to poind any goods but those which belong to his 
debtor. Our ancient usage, which, contrary to this rule, authorised 
tlie poinding of the goods of tenants for the debts due by their land- 
lord, was in part corrected by 1469, c. 37, which confined such 
poindings to the amount of the rent due by the tenant to the land- 
lord, mpr. B. 2. tit. 8. § 33 ; and now of a long time no poinding 
has been used against a tenant, even to the least extent, for a per- 
sonal debt due by his landlord. The only method competent to a 
landlord's creditor for affecting the rent due by his debtor's tenant, 
18 by arrestment in common form. By the Roman law, L. 7. 8. 
CI QtuB res pi^n. obi., no plough-slaves, plough-oxen, or instruments 
of tillage, could be subjected to any right by which creditors might 
cany them off, lest the culture of lands should suffer. This law is, 
with some restrictions, made ours by 1503, c. 98, which prohibits 
all officers of the law to poind horses, oxen, and other goods per- 
taining to the plough, at the time of labouring the ground, either 
^here the debtor hath other moveables that may be poinded, or 
^liere he has lands that may be apprised. But the last part of this 
ftc^t relating to the apprising of lands, has been long in disuse ; and 
now plough-goods may be poinded where the debtor hath no move- 
ables, though he have lands ; Fount. Dec. 7. 1692, Turner, (Dict. 
S« 10523). By the time of labouring mentioned in this act is un- 
crstood, that time in which the tenant whose goods are to be 
poinded is tilling the ground : For the law was enacted, that te- 
iiantSy by being stripped of the instruments of tillage, might not be 
l>roa^t under the necessity of letting their farms Tie waste ; which 
I ^E^ason ceaseth, as to the tenant whose tillage is finished, though 
' bis season of ploughing may have been earlier than that of his 
neighbours; Durie, Nw. 22. 1628, Watson, (Dict. p. 10510). For 

the 

* But where poinding was executed, after another creditor had not only arrested the 
Spods, but obtained a warrant to sell them, the arrester was preferred ; Fac. CoU. 
*we«7. 1767, Stevenson '*•, {not m Dict.) 

^' There is another report of this case by Karnes^ Set. Dec. 257, Dict. p. 2762. 
^to the same effect, supr. $ 17. 

^' 2. BM4>mm. 70, vid. supr. $ 1 1. not. '®*. 

'^ Symbolical delivery was here held effectual to exclude creditors ; 1. Bell Comm. 
^' Sec also supr. t. 5. § 5. not. *, and infr. § 25. 

Vox. II. 9 c 
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the same reason a debtor's plough-goods cannot be poinded, if hii 
own ploughing be not over, though that of the neighbouring tenabti 
be finished. But this exemption does not reach to the case where 
the tillage for immediate sowing is finished, though the tenant 
should be continuing to plow for summer fallow j Forbes, June 20 
1712, Amotj (DicT. p. 10527). The poinding of plough-goods ii 
contravention of this act, if as many of the other goods of the debt 
or as are sufficient for the debt be exposed to the messenger's view 
infers a spuilzie : But if the messenger has been to blame only ii 
not making a thorough search for moveables, the debtor is entitlec 
to restitution only ; Fount July 20. 1703, Lawson, (Dict. p 
10524) '*^ If a messenger in his search find some moveables, bu 
not enough for clearing ofi* the debt, he may lawfully proceed in thi 
execution of the poinding; March 1684, Goodsire, (Dict, p. 10520) 
cited in (Folio) Diet. ii. p. 94.— This exemption fi-om poindingwas 
by an old decision, Balf. p. 400. c. 20, (Sibbald, 1555, Dici 
p. 10504), extended by analogy to the bucket and wand of a salt 
pan, which can at no time be poinded if the debtor has sufficienc 
of other poindable goods *. 

23. In the execution of poinding, the debtor's goods must b( 
twice valued or apprised ; first on the ground of the lands when 
they were first laid hold on, either by the stated appretiaton oi 
birleymen of those lands, if the debtor shkll demand it ; or other 
wise, by appretiators named for that purpose, and sworn by thi 
messenger or other officer who executes the poinding "^ Aftei 
this it behoved the messenger, by our former practice, to carry dii 
goods to the market-cross of the county-town, or other separati 
jurisdiction ; and if they could not conveniently be driven or re 
moved, samples or parcels of them must have been carried thither 
and there valued a second time by the stated appretiators of thai 
jurisdiction ; and in default of them, by persons named and swon 
by the messengers. But now, by the late jurisdiction-act, 20. Geo. /i 
they may be carried to the market-cross of that roval borough, cc 
borough of barony, or even of that borough of regality, thou^ th*^ 
jurisdiction be now abolished, that lies next to the place where tib 
poinding was begun. This is declared to be as sufficient as if t| 
goods had been carried to the market-cross of the county-town 
This double apprisement was introduced, that if the goods shoic 
happen to be estimated too low by the first appretiation, the del 
or mi^ht have a chance of getting the mistake rectified by a sea 
valuation ; for which reason, the birleymen in the two valuati< 
must be different persons, and the poinding must proceed again 
the debtor according to the second apprisement; Falc. \i. 944 
{Geddesj Dec. 6. 1751, DicT. p. 10535). — In the following eases 
however, poinding requires only a single apprisement. -Rfrrf, TJia 
which is used by ministers for recovering their stipend is declare* 
valid, if the goods be apprised on the ground of the lands \dief 

thess 

<^ See Mack. Obs. ISS. 

f So the Court found, Fac. Coll. Aug. 9. 1787, Hoichkis^ DicT. p. 10S42. iVi^ 
infir. 6 24. not. ^^\) ^ 



^^^ Resisting the officer in an attempt to poind plough-goods, without pivri 
search for other moveables, is not releyant to infer defiMrcement ; Lok Advocntfi 
Feb. 1811^ Fac. Coll. (Jusliciary, App. 1810*12.) ; 1. Hume, 886. 

'^^ See the modem practice explained, infr. § 24. not. ^^'. 
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they were seized by the messenger, 1663, c. 21. This privilege is, Title ^ 
in the opinion of some writers, extended in favour of universities, '^-^'V^ 
schools, and hospitals, by 1696, c. 14, contrary to the words of the 
statute, which restrict the extension to the particulars there ex- 
pressly mentioned. 2£%, It appears to have been an ancient cus- 
tom, that poinding by a baron for his rent might proceed upon one 
apprisement, either on the lands where the goods were first appre- 
hended, or upon any other accustomed place of poinding within 
the barony ; Balf. p. 40, c. 10. This privilege has been, by our 
later decisions, adjudged to belong still to barons, in poinding for 
arrears of rent, as far down as Dec. 1735^ Macqueen^ (Dict. p. 6862) ; 
and is justly extended by Stair, B. 4. tit* 47. § 30, to all poindings 
proceeding on baron-decrees, whatever the ground of debt may 
be ; since no baron can give his officer a power of carrying a debt- 
or's goods through the territory of another judge to the next coun- 
ty-town. 

24. After the messenger hath made public intimation of the ap- Messenger' 
prised value of the goods by three Oyesses, he must require the procedure 
debtor to make payment of his debt, including the interest and ex- ^^^ poindii 
penses. If the debtor shall offer payment to the creditor, or, in his 
absence, to his lawful attorney ; or if, upon their refusing to accept 
of payment, he shall consign the debt in the hands of the judge- 
orainary, or his clerk ; the goods must be left with the debtor, and 
the messenger must make mention of this consignation in the exe- 
cution of pomding. Ifno offer be made ofpayment or consignation, ' 
the messenger ought to adjudge the goods to the creditor at the ap- 
prised values, and deliver them over to him ; which adjudication 
and delivery vests the creditor with the full right of them, and com- 

Sletes the diligence. The messenger ought also to deliver to the 
ebtor, after the poinding is completed, a copy of the warrant and 
its executions, containing a full note of the apprised values, as a 
voucher to the debtor, that his debt is satisfied, m whole or in part, 
by the goods poinded *. 

25. 

* The form of executing this diligence is altered, in many important particulars, by 
Ste/. SS, Geo. III. c. 74. } 6, i^c. "\ 



3'* Still farther changes have been made by 54. Geo. III. c. 137. \ 4. The rule 

now iSf ** That in future the messenger or other officer employed in executing a poind- 

«< ing for debt, shall leave the poinded goods in the hands of the debtor, with a schedule 

** of the poindied goods, and note of the appraised values, (one appraisement being in 

*' every case sufficient,) and shall forthwith report his execution of poinding to the 

'* sheriff, or other judbe-ordinary, who shall give direction for keeping the goods 

^ poinded in safe custody, and seUing them by public roup, after such publication, not 

** shorter than 8 free davs, nor longer than 20, from and aifter the day when the order 

'* was (pven, and at such time and place as circumstances may require, and who shall 

'* {pve an necessary orders for intermediate security ; any person who intromits with 

** or carries off the ffoods in the mean time, in order to disappoint the poinding, being 

^* liable in double uie appraised value thereof; and a note or minute of the sale, and 

*■ of the sam arising from it,' shall be, within 8 days of the sale^ lodged with the clerk 

*< to the said sheriff or judge-ordinary, and forthwith marked by him as so lodged 

** within 8 days after such sale, to be made patent to all concerned, for a fee of one 

** shilling ; and the net sum arising from such sale, after deduction of all charges, or 

*« the goods, in case no offerers appear, shall be delivered over to the poinding credi- 

•« tor.^ 

With reference to this form of proceeding, it has been decided, — 1. That the first- 
tSMotioned period, ** not thorter than 8 Jree days^ nor latter than 20,*' <' applied to 
*^ the publication^ and not to the sale," Carmichael^ 10. Feb. 1821^ Fac. Coil. — 2. 
*That any andue delay in reporting the execution of the poinding to the sheriff, Sam- 

SOTif 
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25. Corn is sometimes poinded symbolically "*, by rips, or par- 
cels, which are drawn from the stacks ; and this sort of poinding is 
effectual to creditors, when proceeded in regularly, so that the user 
of it is preferable to another creditor who shall consummate a poind- 
ing before him, by getting the grain legally apprised, and its quan- 
tity ascertained ; Fount. Dec. 22. 1698, Cathcart, (Dict. p. 10524); 
June 1727, Macwhirter^ (not J reported) ; because it is the sentence 
of the messenger, adjudging the subject poinded to the creditor, 
which transfers the property *. But if a creditor poinding in 
this way, by rips, take possession of the corns before their price be 
legally fixed by a sworn appriser, and the quantities settled, either 
by sworn threshers, casters, and measurers, or at least by tlie te- 
nants from whom the creditors received them; Forbes^ March 11. 
1707, Erskincj (Dict. p. 10525); he will be liable in a spuilzie. 
If the debtor's goods be within lockfast doors, to which the mes- 
senger employed in executing the diligence cannot get easy access, 
he ought to returh an execution, setting forth that fact ; on which 
a new precept will be directed of course for making open doors : 
But if the messenger shall, before obtaining this second precept, 
attempt to break up any lockfast place, he may be lawfully resist- 
ed t* If the messenger be possessed of letters of caption directed 
against the debtor, he may lawfully force open lockfast places ; be- 
cause letters of caption by their usual style contain a warrant to 
make open doors, in case access shall be refused. Poindings 
though it be sometimes accounted the sentence of a messenger, is 
truly the execution of that decree on which the diligence proceeds. 
Though letters of caption, which is a diligence merely personal, 
may be executed . at any time of the day or night ; yet where the 

execution 

* See Fac. CoU. June 20. 1765, E. ofMorton^ Djct. p. 6197, where it was found 
that the poinding, though duly inchoated, could not be completed after the death of the 
common debtor. 

f See Fac. CoU. Nov. 19. 1770, Sinclair^ Dict. p. 1S966. 

son, 15. May 1822, (S. jr B.), or in lodging the minute of the sale with the clerk, 
JM}Ghiey 1. Dec. 1824, {S. 4* D.\ renders the poinding inept; though this conse- 
quence will be avoided where the delay arises from causes bevond the control of the 
poinding creditor; ScouUarf 27. Mai/ 1824, f I bid. J / or is otherwise accounted for in 
a manner satisfactory to the Court ; Carmichael, supr. — 3. That, although the powers 
conferred on the sheriff are more extended than those formerly competent to the mes- 
senger, yet bis duty *< is still merelv ministerial, and only entitles him to take coffni- 
« sance of olgections arising as to toe es facie regularity of the diligence, the liability 
«< of particular articles to be poindedj or the like,— but not to decide any objections as 
<< to the justness of the debtj or the title of the party to haye obtained tne diligence ;'' 
Clark, 15. June 1824, (Ibid.), compared with Mitchell, 14. June 1822, (5. $ B.).— 
And, 4. That the poinding is not completed, nor the property of the poinded goods 
transferred, till after lodging the minute of sale with the clerk ; Tullis, IS. June ISlTf 
Fac. Coll. : the doubts expressed by Mr Bell, 2. Comtn. 69, as to the soundness of tbu 
constructibn of the statute^ having since been disregarded by the Court; Savuon, s^pr. 

It has also been decided» that the apprisement reported in an execution of poinding, 
requires neither the subscription of tne apprisers, nor a stamp ', the Lord Prudent, 
howeverj observing, ^* that perhi^ if the messenger were to employ regular sworn ap- 
<< prisers, and get a 'written apprisement, a stamp might be necessary ;" Drummond, 
25. Nop. 1824, {S. 4* ^Oi OTerruling a contrary decision, M^Phersom^ 14. May 1819, 
ibi cit. See also Bhind, 16. May 1821, (S. 4* B.). 

With reference to the case^ which may happen, of the debtor's taking the goods at 
the apprised value, Mr Bell notices, ** that Bankton is of opinion, that if the debtor 
<* were to buy them, they might be re-poinded by the same creditor *, Bankt. B. iii. 1. 18. 
*< $ 18. But this is not law, and so the Court held in the case of Feddet against Fyfe, 
« m 1792, BMt Cases', S55 ;" 2. Comm. 67. in not. 

As to the pari passu preference of poindings, vid. infr. $ 27. not. *. 

^'» Fid. supr. $ 22. not. 3*8 . $ 24. not. "«. 
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^^^ecution imports the transference either of property or of posses- 
glcyHLj it must be gone about between sun and sun ; Fount Nov. 10. 
jiy03, Gordon''^. This rigour, however, is somewhat abated in 
p^^i tiding, which, if begun before sunset, is sustained, provided it be 
l^j^ished before the going off of day-light ; Stair ^ Feb. 11. 1675, 
l^oUgl(^9 (DicT. p. 3739). The messenger employed in the poind- 
ing, who is entitled to the sheriff-fee for executing his ofBce, 
^u/pr* J?. 1. /. 4. § 38, may, without decree, reserve it to himself out 
QXt\\& value of the goods poinded ; and this ought to be expressed 
ixi \%M execution. 

26. As the property of moveables is presumed from the posses- 
sion of them, a creditor may poind all the moveables in his debt^ 
or*s possession : Nor will the debtor's allegation, even upon oath, 
that the goods to be poinded belonged to another, stay the dili- 
gence. If a third party shall, before the poinding be completed, 
oflter to make oath that the goods are his ; the messenger, who is 
vested with a judicative authority in this matter, is authorised to 
take his oath, and put special interrogatories to him, in order to 
discover in whom the property is truly vested ; and if, by the 
claimant's answers, it shall appear to him that the claim is patch- 
ed up and collusive, he may proceed in the poinding ; SU B. 4. 
i. 30. $ 6 ; J3. 4. <. 47. § 26. It might be naturally concluded, that 
since the messenger has legal authority to judge whether a claim- 
uit^s oath proves his collusion with the debtor, he ought to be 
vested with the same full authority in an article of no higher dis- 
quisition* viz. Whether a written conveyance of the goods to be 
poinded, granted by the debtor to a third party retenta possessionem 
be collusive ? By the general opinion of our writers, however, sup- 
ported by several decisions, the messenger, where a claimant ap- 
pears, supported by the title of a written conveyance, hath no cog- 
nisance of the validity of that claim, if the claimant shall make 
^>ath on the verity of it, but must leave the poinding unfinished ; 
^^unt. July 22. 1687, E. Breadalbane, (Dict. p. 10522). He 
^Ught, however, in that case, to express in his execution the rea- 
sons that prevailed with him to stop short in the diligence "^ 

87. Where a messenger is obstructed in the execution of a 
F^oinding by a claim, let it be ever so groundless or lame, or is de- 
f<>Tced by violence from completing it, the property of the goods 
i» not transferred to the user of the diligence : For sundry solem- 
f^ities are by law accounted necessary and essential in poindings, 
'*^»^ order to transfer the property ; and consequently such imperfect 
E>omdings cannot bar any co-creditor, upon whom the violence 
^Hch occasioned the interruption was not cliargeable, from using 
that diligence. But if the deforcement is imputable to the credi- 
tor, he will be cast in the competition /^erwna/t olyectione. Heiice, 
^here a poinding was forcibly stopped by the possessor of the 
goods, under pretence that they had been before arrested in his 
^^jEinds by another, the poinding was held for completed in a ques- 
tion with the prior arrester; Clerk Homej 14. {Corrie^ Feb. 13. 
1736, DicT. p. 2760), from a presumption, that the arrester, whose 
^igence was used as a handle for stopping the poinding, had been 

privy 

See ibis case reported by President Daltymple^ Dict. p. 3739. 

• , — 
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Book III. privy to the deforcement. All who stop a poinding, whether by 
'-'^^/'^^^ violence, or by a claim under a collusive title, are liable not only 

criminally in the pains of deforcement, infr. B. 4, /. 4. § 32. 33, but 
civilly in the value of the goods which might have been poinded 
by the creditor ; Dalr. 112. {Carse, July 15. 1714, Dict. p. 13970) ; 
July 6. 1727, Niven, (Dict. p. 13973), observed in (Folio) Diet. ii. 
p. 342 ; see Edg. June 10. Sf 23. 1724, Gordon, (Dict. p. 10529) *. 
Poinding of 28. Tliis title may be concluded with a short account of a spe- 

stray cattle. * cies of poinding much differing from common poindings, viz. the 

poinding of horses, cows, or sheep, found in fields of corn or grass, 
plantations, or other inclosures, by the proprietor or possessor. 
This poinding does not transfer property, and was intended merely 
as a spur to tenants to keep a watchful eye over their cattle, and 
as a compensation to him whose corns, grass or plantations, have 
suffered by the trespass. The possessor of the grounds on which 
the cattle were seized might, by our most ancient custom, carry 
them off bi^evi manu, without a sentence, to any house or field be- 
longing to himself, and detain them there for twenty-four hours. 
If the owner of the cattle did not, within that time, appear and 
make his claim, the possessor might insist to have a value fixed by 
the stated apprisers of the barony, of the damage he had suffered, 
comprehending the maintenance of the cattle from the time they 
were seized ; and might retain one or more of them for himself, in 
proportion to the apprisement, restoring the rest to the owner. 
This right was confirmed by 1686, ell, appointing winter herd- 
ing ; by which the owner of the cattle is subjected in payment to 
the party suffering, of half a merk toties quoties for each cow, horse, 
or sheep, besides the damage done to the corn f 5 grass, or plantation ; 
and it is declared lawful to the possessor of the ground to detain 
the whole, till he be paid off the said half-merk for each, and the 




♦ By Stat. 33. Geo. IIL c. 74. § 6, (54. Geo. III. c. 1 37. $ 5), it is enacted, that wl 
a person has been rendered notour bankrupt, in terms of the act i 696, c. 5, as ex- 
tended by the British statute, (for which vide injra^ B. iv. ^ 1. $ 41), no poinding 
the moveables belonging to such bankrupt, used within sixty days before the bani 
ruptcy, or within four kalendar months thereafter, shall give a preference to tui 
poinder $ but that every other creditor of the bankrupt having liquidated grounds 
debt, or decrees for payment, and summoning such poinder, {Jan. 16. 178S, Pini 
Dict. p* 1250), [^< or judicially producing the. same, in any process or competition 
<< lative to the goods or price thereof," 54. Geo. III. c. 137. § 5], before the said ' 
months are elapsed, shall be entitled to a proportional share of the price of the g 
so poinded efieiring to his debt, deducting always the expense of such poinding, whi 
the poinder shall retain, in preference to the other creditors, the said debt being the 
by io far diminished in the competition with them ; and providing also, that allpoi^ 
ings after the four months shall have such preference as they were entitled to Jby C^z^r- 
mer law and practice ^^^, saving always the landlord's right of hypothec for rents^ or 
anj other hypothec known in law, which shall be nowise hurt or impaired by ^m^miy 
thmg contained in this act There is a separate regulation, ($31. 54. Geo» IIL c. 1 ^37. 
§ 40), established for the pari passu preference of arrestments and poindings, (<^ nr i mh - 
<< in 60 days before the date of the first deliverance,") in case of sequestration. ( j^3ee 
also 2. Bell Comm. SI. et seq. supr. § 18). 

f The word ** com" does not occur in the statute; but it has been found to cc^m- 
prehend corn as well as grass and planting; Fac. Coll. Feb. 18. 1794, Gawrii, D^ct. 
p. 10499. It also applies to the case of trespasses committed over a march-fen- 
Ibid. July 3. 1799, Loch^ Dict. p. 10501, (wW. infr. not. ^^). 




^^^ This preference cannot be defeated by any attempt to create a second bankr ^pt- 
cy; no second bankruptcy, to the effect of creating b pari passu preference, bein|^ T'^'^ 
sible, " without intervening solvency 5" Fac. Coll. Strange 12. May 1821, (5. 4* -^—)- 
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expense of their maintenance "^ Though tlie act does not give Title VI. 
expressly a right of detention for the damage, yet as that right was 
competent to the possessor by our usage prior to the act, it may 
be safely concluded, that that right continues in the possessor ; as 
the plain intention of the law was, not to weaken, but on the con- 
trary to strengthen the possessor's rights. If he who poinds in 
this way do not put the cattle into a poind-fold, or other place 
where they may have fodder and water, he is liable in a spuilzie ; 
Gosf. Feb. 13. 1676, Kid, (Dict. p. 10514). 



TIT. Vll. 



Of PrcscriptioN. 



IN treating of the several ways of acquiring rights, we delayed Prescription, its 
explaining the doctrine of prescription, because it is also away *^""Jation. 
of losing rights or obligations. Prescription must therefore be 
considered in this title, under a double view, not only as a method 
of extinguishing property, but of establishing it. Both kinds have 
dieir effect by the course of time ; but the one by which property 
is secured to us is called the positive prescription ; the other, the 
negative. The law of prescription hath been by many writers cen- 
sured, as hardly agreeable to the law of nature ; and Stair seems 
to favour this opinion, when he says, B. 2. /. 12. § 9, that it is of 
positive institution, and founded on utility rather than on equity. 
Thus far must be admitted, that it is not deducible directly from 
natural law, and that it hath received all its forms from sta- 
tute : But it is also certain, that the nature and ends of society 
have made prescription necessary ; and that it has been introduced, 
after the example of the Romans, into most nations of Europe, 
though under different limitations, as best suited the genius and 
constitution of the several states. The great reasons for the law 
of prescription are the two following : First, For fixing and ascer- 
taining property, L. 1. De usuc., the improvement of which must 
Iiave been greatly neglected, and the minds of possessors laid un- 
der continual fear and anxiety, if they had been for ever exposed 
to the effect of obsolete claims, which perhaps had not been 
lieard of for a century of years backwards. . 2dly, For preventing 
forgeries, 1617, c. 12, which must have been exceeding frequent, 
if deeds of the most ancient dates, though they had never been 
used, should have any legal effect given to them, as the difficulty 
of discovering the falsehood at a great distance of time, and con- 
sequently the hopes of impunity, would afford strong temptations 
to the commission of that crime. This policy is not only profita- 
ble 

^'^ The mere keeping of a herd does not relieve the owner of the cattle from the 
penalties of the statute. The statutory enactment can << only be obeyed and satisfied 
" by such herding as secures and prevents the sheep from trespassing ;" TurnbuU, 23. 
Feb. 1809, Fac. Coll. ; Shaw, Sfc, 2. March 1809, Ibid. Nor is it necessary to poind 
and detain the animals, to entitle to the penalties. '< It is only necessary to have such 
'* evidence as the nature of cases of this sort admits of* i. e. parole evidence, shewing 
" the number of animals, and of trespasses ;" Shaw, S^c. supr. 
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ble to society, but most consistent with the essential rules of go- 
vernment : for the supreme magistrate of every state hath an inlie- 
rent power to limit the natural rights of his subjects by proper re- 
straints, and to punish, by forfeiture itself, the negligence of pro- 
prietors, when the great purposes of government demand it Pre- 
scription is therefore grounded on the proprietor's relinquishing or 
abandoning his right ; which the law takes for granteil, or pre- 
sumes, from his forbearing to exercise it for the whole term of 
prescription. 

2. Positive prescription is generally defined by our lawyers, as 
the Romans did usucapion, the acquisition of property by the con^ 
tinned possession of the acquirer, for such a time as is described by 
the law to be sufficient for that purpose : But it ought rather to 
have been defined, the establishing or securing to the possessor his 
right against all future challenge ; for both the Roman law and 
ours require an antecedent title in the possesisor, capable of transfer- 
ring property ; and therefore it may he observ ed, that our statute 
estabVishmg the positive prescription, 1617, c. 12, does not once 
mention the acquisition of property ; but supposes the person, 
whose right is secured by that prescription, to have been formerly 
the proprietor. 

3. The positive prescription was first introduced into the law of 
Scotland by 1617, c. 12, wliich enacts, that whoever shall have pos- 
sessed his lands, annualrents, or other heritages, by himself or 
others, in virtue of infeftments, for the space of forty years conti- 
nually and together, subsequent to the dates of the said infeft- 
ments, peaceably and without lawful interruption, shall not be 
troubled or disquieted therein by his Majesty *, or any other pre- 
tending right to the sama Though the act requires forty years* 
possession ensuing the dates of the infeftments, yet if a precise 
proof of such possession were required universally, no prescription 
could be received upon rights of so old dates as to exceed the me- 
mory of man : If therefore continued possession shall be proved as 
far back as memory can reach, that possession is by the presumption 
of law carried backwards from thence to the date of the right. Under 
the word heritages are included, wadsets, fishings, and all other 
subjects or rights that can be called heritable ; and all privileges an- 
nexed to heritable subjects, Jiindo anneoca, as patronages f , fairs or 
markets, &c. ; and all servitudes or other real burdens affecting lands 
belonging to our neighbours; Stair^ Feb. 10. 1666, Minist of N. 
Leithf (DicT. p. 1 0890) |. Though the statute mentions in general 
terms seisin, as necessary to prescription ; yet rights admitting no 
seisin, or which may be perfected without it, if they be heritable) as 
tacks ^^^, servitudes, &c. have been by repeated decisions adjudged 
to &11 under the statute, as subjects capable of prescription : For 
actual seisin cannot with propriety be required as a title of pre- 
scription, in rights which either do not admit seisin, or are complete 

witnout 

* Mack. Obs.p. SI 2, S4S. 

f This doctrine was confirmed in a question relative to a right of patronage^ by 
judgment of House of Lords, March 7. 1759, on the case Fac. Coll, July 2S. 1758, 
Earl ofHome^ Dict. p. 10777. 

X See Forbesj June 5. 1713, Duke of Roxburgh^ Dict. p. 10883 ^^^. 



3'^ See also Magistrates of Lauder, 15. Nov. 1754, Dict. p. 1987. 
^^7 See Maule, 2. Dec. 1817, Fac. Coll. 
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without it *. Upon this ground, a decree of adjudication, even with- 
out 8ei»n, has been sustained as a good title to acquire a right of 
tithes by prescription ; Fac. Coll. ii. 120, {Gordon, July 1758, r)icT. 
p. 1 0825) : For though tithes may be, and frequently are, transmit- 
ted by seisin ; yet they admit of being completely carried by a per- 
sonal right, ex. gr. when they have never been established in the 
proper feudal manner by seisin : And consequently a bare adjudi- 
cation, with possession upon it for forty years, will give to the ad- 
judger a full right to tlie tithes ^^^j though the decree should have 
been led against one who had not the least shadow of right to them f. 
Though it would be hard to affirm, that subjects incapable of con- 
tinual possession are also incapable of prescription ; yet as the act 
requires the possession to be continual, it may reasonably be doubt- 
ed, whether a person, even supposing him standing infeft for forty 
years in a right of patronage, without challenge from any other du- 
ring that whole period, can, in a competition with one claiming 
under a preferable title after the forty years, plead the positive pre- 
scription, though be should have exercised his right by once pre- 
senting an incumbent upon the only vacancy which happened du- 
ring the course of the prescription. A single act of possession can- 
not with any propriety be called continual possession ; and the law 
of prescription might on good grounds be taxed with iniquity if a 
single instance of negligence in the patron should infer the for- 
feiture of his property, and transfer it to him who hath without a 
title presented an incumbent to the benefice, though the effect of 
that presentation should last for a whole course of prescription ; if, 
fyt instance, the presentee should continue incumbent in the church 
£tx fiill forty years J. What number of acts of possession may be 
requisite to establish such prescription, is an arbitrary question : 
But this can hardly admit a doubt, that in a right of patronage con- 
stituted without seisin, as is sometimes the case, the grantee's ex- 
ercise of the right for such a time, and by such a number of acts, 
as ought by the intendment of the statute to be deemed continued 
possession, will secure his right against all future challenge, even 
without seisin ; St B. 2. /. 12. § 23. The possession must by the 
f*id act be held for the forty years, without any lawful interruption ; 
'• e. he who is to establish his right by prescription, must not only 
continue to possess during that whole period, but he must not be 
disturbed in his*possession by any act of interruption, made either 
^y a notorial instrument or viafacti. 

4. The statute requires, that the possessor shall produce, as his 

^itle of prescription, a charter of the lands, under which is included 

^very deed of alienation, whether by disposition, or even by a bare 

'pTocuratory of resignation, with the seisin proceeding on it, and 

^ted previously to the forty years* possession ; and where there 

^^ no diarter or disposition extant, seisins, one or more, standing 

together for forty years, and proceeding on retours or precepts of 

Clare 

* This was decided «8 to a tack of teinds ; Karnes^ Rem. Deds. No. 76, Muir^ Jviy t. 
^746, DiCT. p. 10820. 

t The same judgment was given, lac. CM. November 1764, Irvine^ Dict. p. 10830. 
^ however, Falc. v. i. KiUcerran^ voce Teinds, June 26. 1745, Chatto^ DiCT.p. 15657; 
[Bkhies^ V. TkiHos, No. f »•)• 

t See Mack. Obs. p. 175 339. 

p ^^^ Where they have ttot previously been esublished in a feudal manner, by seisin ; 
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Book III. Clare constat. This hath given rise to a reasonable distinction, ob 
"^^^^^^^^^^ served in practice between the prescription of a singular successo 

and that of an heir. Singular successors must produce for thei 
title, not only a seisin, but a charter or disposition, either in thei 
own person, or in that of their author : But more favour is showi 
unto heirs, who possess titulo universalis and who therefore need onl; 
produce seisins, one or more, connected together for forty yean 
without producing the relative charter '^°. Ifthe seisins themselve 
labour under no nidlity, and are grounded either on retours or oi 
precepts of ^ Clare constat ^ the prescription obtains in favour o 
the heir, though he should not produce these retours or precepts 
nay, though they should appear to be informal or defective ; Stah 
Feb. 15. 1671, .B. Argyle, {Dict. p. 10791) ; Feb. 9. 1739, Purdii 
(DiCT. p. 10796), observed in (Folio) Diet. ii. p. 103. And in th< 
same manner, after prescription is run in favour of a singular sue 
cessor, the charter and seisin, if they be formal deeds, will of them 
selves support the prescription, without the necessity of produciuj 
the grounds of the charter ; or even though, if extant, they were re 
ducible upon nullities *. And as prescription cuts off all ground 
of preference, which, if insisted in before the expiration of the fort; 
years, would have excluded the prescriber ; a charter, though grant 
ed a non domino^ by one who himself had no right, is a good titli 
of prescription : So that, if the title be a fair genuine writings am 
proper for the transmission of property, the possessor is, after th' 
years of prescription, secure by the statute ; which admits no grouii4 
of challenge except falsehood, the length of time standing in th< 
place of all other requisites ; 1740, Ged^ (Dict. p. 10789). Fron 
this rule another may be deduced as a corollary. That a possessoi 
after he has acquired a subject by the positive prescription, canno 
be affected by the alleged preference of any title in his competito 
antecedent to the commencement of the prescription, more than h 
can be by the legal defects of that charter, or other title on whici 
his own right of prescription was grounded. If he and his author 
\ have had such possession as the statute requires during the whol 

course of forty years, he is fully secured against all disturbances up 
on pretence of antecedent titles, though they should be unquestioc 
ably preferable to his own. A right or subject may be carried h 
prescription, though it be not expressed in the prescriber's charts 
if he snail have possessed it for forty years as part*and pertinent 
another subject specially mentioned in it This obtains though Ic 
competitor should have been specially infeft in the subject in (91 
pute, unless he has also taken care to preserve his right, either \ 
acts of possession, or of interruption, within the years of prescn 
tion ; Stair, Nov. 27. 1677, Grant, (Dict. p. 10876) ; Forbes, Feb. Vf 
1711, E. Leven, (Dict. p. 10816). But ifthe subject cannot by/: 

natuK 

* Even where there is an objection to the formality of the investiture, unless ti^ j 
can be proved by the charter or seisin itself, it may be removed by prescription. Thcfl 
where a seisin was objected to, as having been taken, not upon the ground of the lancl 
but at a different place, in consequence of a dispensation in the immediate warrai^ 
viz. a disposition from a subject, the Lords sustained the defence of prescription, 
previous titles might have contained a regular dispensation, and such dispensation 
thouffh a subject superior could not originally grant, yet being once competently o(^ 
ferred, he could convey it ; Fac. Coll. Jtdy I. 1779, Scott, Dict. p. 13519. 



tame 



^^^ A sinffular successor may, of course, defend himself in right of his author, on 
sie title which would have been available to the latter in the character of heir. ] 

in all cases, the party pleading prescription must connect himself with a seisin ; Cnzt^E? 

20. Dec. 1882, Fac. Call, and 2. June 1826, (5. 4* Z).); JHeilson, 26. Feb. 1823, {S. ^ M. 
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nature be accounted a pertinent of thjg lands in which he who claims 
the prescription is infeft, prescription cannot be admitted ; an in- 
stance of which has been already given in the case of a bounding 
charter, supr. B^ 2. /. 6. § 3. 

5. Possession must, by the said statute, be continued through 
the whole course of prescription, upon the title of seisins. No part 
therefore of the possession of a singular successor^ upon a bare 
peVsonal right, as a charter or disposition, can be computed to make 
up the years of prescription. And this is also the case of an heir's 
possession before he hath completed his titles by seisin ; because 
such possession by the heir is grounded barely on the right of ap- 
parency, and not upon seisins ; 5/, B. 2. ^. 12. § 15 ; Stair, Feb. 15. 
1671, E. Argyle, (Dict. p. 10791) *. The possession of tenants, 
adjudgers, wadsetters, liferenters ^^^, and others who have temporary 
irights on the subject derived from him who claims the prescrip- 
tion, is, both by the nature of possession, supr. B. 2. t. \. \ 22, and 
by the words of the act, accounted the possession of the prescriber ; 
&nd so must be computed in order to complete the course of pre- 
scription^ in a question with third parties ; Forbes, June 19. 1713, 
Murray, (Dict. p. 10934) ; Edg. July 28. 1724, E. Marchmont, (Dict. 
p. 10797). Though the statute requires, in the case of an heir, 
jBeisins founded either on retours or on precepts of Clare constat, 
yet a seisin by hasp and staple in burgage tenements is deemed equi- 
valent to one proceeding on a precept of Clare constat ; because the 
lailie, by the constant usage of boroughs, receives heirs upon asum- 
-anary cognition of their propinquity ; and if this. manner of entry 
^were not accounted sufficient for prespription, the act 1617 could 
136 of little use in burgage tenements ; Dalr. 65. {Ker, Nov. 1705, 
JDicT. p. 10813). On the same ground, a seisin of burgage tene- 
ments bearing resignation to have been made in the hands of a bailie, 
is a good title of prescription ; because, by the borough forms, 
the resignation and seisin are contained in one instrument, with- 
out either charter of resignation or precept of seisin ; Dalr. 68. {Ker, 
Z^ec. 1705, Dict, p. 10813). 

6. An account hath been given of the titles required in the 
prescription of salmon-fishing, supr. i?. 2. /. 6. § 15 ; and in that 
of servitudes, B. 2. /. 9. § 3. 4. ^ 29. In all prescriptions of the 
regalia, a charter even from a subject is deemed a sufficient title ; 
because possession for the forty years, upon the title of such char- 
ter, creates a pr(BSumptio juris et dejure, that the right of that sub- 
ject was originally granted by the King; Stair, Dec. 2. 1679, Far^ 
9^iharsm, (Dict. p. 10879) ; Ibid. Jan. 13. 1680, Brown, (Dict. 
p. 10844); Dec. 22. 1731, Tarbai, (Dict. p. 10879). Forty years' 
possession, without any title in writing, is sufficient to establish aright 
^ a private road through the grounds of a neighbouring proprietor j 
^ount. July 17. 1700, L. Bennochy, (Dict. p. 10881). Real rights of 
annual prestations, as tilling the ground, leading manure, ^c. and the 
^^ualties and perquisites of sheriffs, and other such public officers 
^f the law, may be also constituted by a possession of forty years, 

without 

• The contrary was found, Fac. CM. Jan. 22. 1791, Caitcheon, Dict. p. 10810, 
^bere the argument on the part of the defender refutes, most satisfactorily, the doctrine 
^ntained in the. text. There are two older decisions to the same purpose, Edgar, 
JWy 28. 1724, E. Marchmont, Dict. p. 10797; Fac. Coll. Dec. 22. 1774, MiddUton, 
*>l'cT. p. 10944^^'. 
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^♦" See Crawford, and Neilson, supr. not. ^^^ 
^♦* NeilMon, 26. Feb. 1823, (& §• D.). 
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without any special clause in the charter or grant ; Durie, March 1 1. 
1634, Sher. of Galloway, (Dict. p. 10888) ; Stair, July 11. 1672, 
E. Cullender, (Dict. p. 10892) ; Forbes, Dec. 27. 1709, Cunningham, 
(Dict. p. 10906) ^^\ Where one's possession of heritage may be sup- 
ported on two different grounds or titles, the most ancient of which 
contains limitations on the possessor or his heirs, which the latter 
is free from, it is lawful for the possessor to establish his right upon 
the unlimited title, and ascribe his possession thereto ; which pos- 
session, if it is uninterrupted for forty years together, will entitle 
him to the benefit of the positive prescription, and secure him and 
his successors against any attack from all such deserted infeftments 
or claims fettering his right, upon which no legal step had been 
taken during that period. By this rule, an estate which has been 
possessed for a whole course of prescription, under titles descendible 
to heirs of line, becomes an unlimited fee in the possessor, disbur- 
dened of every limitation formerly conceived in favour of heirs-male, 
even though all the heirs who enjoy the estate during that period 
were the heirs-male as well as heirs of line ; Clerk Home, 126. fand 
KiUc. Macdougal, July 1739, Dict. p. 10947) ; Fac. Coll. i. 59. 
{Douglas, 8fC. against Douglas, Feb. 3. 1753, Dict. p. 4350) j for 
the possessor is, in the precise terms of the statute 1617, secured 
from the effect of all prior infeftments * ^'^^. And if the law stood 
otherwise, that statute of prescription could afford little security 
to purchasers : For thougn the proprietor had possessed upon 
unexceptionable titles for a double course of prescription, still if 
any burdens or limitations should appear in any charter, dated per- 
haps some centuries ago, these burdens would, by that doctrine, 
continue effectual to perpetuity, not only against the heirs, but the 
singular successors of that proprietor. 

7. There 

* It has even been found, that where the title in fee-simple is merely of the superioiritj,^ 
poswssion for forty years of the property, though upon apparency, n sufficient to woirl^- _ 
off any limitations in the previous titles of the property, and to establish a fee-simple »'V 
Mo, by the positive prescription ; Fac, Coll. Dec. 6. 1770, Bruccy Dict. p. 10805 ; Ibitk^ "5 
Dec. 22. 1774, Middleton, S^c. Dict. p. 10944 5-^-^. But if, by both rights, tlie po 
■esflor is unlimited fiar, prescription cannot run by possession upon the one title agpun 
the other; Kilk. No. 20. voce Prescription, Smithy 8fc, June 1752, Dict. p. lOSOj 
Fac. Coll. Nov. 24. 1802, Durham, Dict. p. 11220, (affirmed on appeal, 5. Mar^ 
1811.) '^^ 



:4J 
id. 
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^^^ At to the right of the keeper of a royal park to work minerals within the boun 
and to dispose thereof for his private behoof, he having no feudal right in the Ian 
see E. Haddtnton, 24. June 182S, and 11. July 1826, (5. 4* D.). 

'♦• See also Haroie^ 29. Jan. 1822, Fac. Cdl. 

3^' This is fbanded on the rule, that no person can prescribe against bimseir. 
similar judgment was again pronounced, Zvf7/e, 4. March \%\S, Fac. OoU. Wk 
one of the titles is a strict entail, so long as both rights remain in the same pers^. 
the making up of a title under the entail will not exclude from afterwards going bacr I 
on the unlimited investiture ; Fac. CoU. L. Beay, 25. Nao. 182S, {S. 4* Z).)« 

^^ In all cases, in order to cut down the limited title, the unliYni ted title under whi^-^h 
pOK#iti<m is beM must not connect therewith, but must be conflicting and indepefirfiiH t. 

Tbbs, even where an entail remains personal, if the entailer's heir of ]ine» without 
radical renewal of the investiture, possess on apparency, or connect himself through th 
person of the entailer, with the previous unlimited title, by service, or precept of cfarr coir^^^* 
Uat, (Mtther of which is a habile mode of altering the settlements of an estate,} thiswtB^ '^^^ 
not be sufficient to exclude the entail ; ZuiUe, stipr. not. ^^^ ; Fac. CoU. Maawell, 21 ^^^' 
June 1808, Dict. v. Prescription, App. No. 8; Lumsdaine, IS. Jutte 1811, Fkic. CftLm^^^^ 
both affirmed on appeal. It is otherwise^ where there has been a radical creation pf* '* 
new inveatitnre by resignation and charter, or by some other form of title in fee-mapte^^^^ 
not connecting with the entailer, but incompatible with, and in contravention of| ' — ^^ 
entaili and whereon the positive prescription has run, as an entirely independent tii 
Fac CoU. Routledge^ 19. May 1812, and 16. Dec. 1819 ; 2. Bligh, 692,- 
121 ; ZuiUe, supr. ; D. HamiUoffs Trustees, 18. May 1824, (5. ^ D.). 

So also, where in gramio of the title possessed on, there is an express saving of 
limited title, or where the former is burdened with an obligation to make up a limit 
title, there is no room for the plea of prescription ; Dalziel, 17. Jan. 1810, Fac. Coll 
Murray, 17. Jan. 1811, IbicL 
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7. There is no statute establishing a positive prescription in move- 
able rights or subjects ; nor indeed was one necessary ; for since 
the property of moveables is presumed from possession alone, with- 
out any title in writing, the proprietor's neglecting for forty years to- 
jether to claim them, by which he is cut off from all right of action 
tor recovering their property, effectually secures the possessor. 

8. The negative prescription may be defined, the loss or forfeiture 
of a right, by the proprietor's neglecting to exercise or prosecute it 
during that whole period which the law hath declared to infer the 
loss of it. This kind of prescription, by the running of forty years, 
had been made part of our law long before the positive, by two sta- 
tutes, 1469, c. 29 ; 1474, c. 55 ; which enact, that all creditors by 
obligation shall follow forth their right, and take document upon it 
^thin forty years ; otherwise that the right shall prescribe. These 
acts were at first strictly interpreted, and confined to simple obli- 
gations ; Durie^ Feb. 26. 1622, Hamilton^ (t)iCT. p. 10717) ; but 
they were soon extended to mutual contracts ; Und, Nov. 27. 1630, 
Xr. haudevj (Dict. p. 10655) ; to marriage^contracts, even where 
they were supported by subsequent marriage ; ibid. Dec. 23. 1630, 
Ogtlvie, (DicT. p. 6541) ; and to actions concerning moveables, 
though they were grounded on rights of property j ibid. Dec. 7. 
1633, Mifi. of Abersharder, (Dict. p. 10927) '^\ The act 1617, by 
^^vhich the positive prescription is established, hath also amplified 
the negative, which was understood formerly to be limited to move- 
able rights, and hath extended it, so as to strike against ail ac- 
t^ions competent on heritable bonds, reversions, contracts, and others 
not sued upon within forty years after their date. It was, on this 
clause of the statute, adjudged, that actions founded on rights of pro- 
perty of land, cannot be lost by the negative prescription, unless 
they be excluded by a positive right in him who objects it ; Dec. 24. 
1728, Presb. of Perth, (Dicx. p. 10723), observed in (Folio) Dict. 
iLp. 98 ; and there had been a decision nearly similar some years 
before ; Edgar, July 20. 1725, Paton, (Dicx. p. 10709). Both judg- 
ments proceeded on the same medium. That the negative prescrip- 
tion of heritable rights of property cannot be pleaded, even by one 
who hath a title in himself proper to be the foundation of a positive 
Prescription, if it be not actually established in him by that prescrip- 
*^^on ; because the negative prescription confers no right on him 
^^ho pleads it, but barely extinguishes that which is in the adversary ; 
^ consequently, that none but he who hath in himself a full right 

property in the lands, can have any interest to plead against his 
l^^rty, that he has lost his by the negative prescription, since, by that 
I^lea, his adversary's right cannot be transferred to himself. 

9. The right of setting aside any deed upon extrinsic objections, 
^^hich do not appear ex facie of the writing, but require a separate 
^^vidence, ex.gr. the right of reduction ex capite lecti '^^ is lost if not 
^Xercised within forty years ^^^ But objections arising from intrinsic 

nullities 

^^7 A right to levy customs prescribes bv disuse <' for forty years and upwards ;'' 
. qflMithgaw, 21. June 1822, (S. Sf B). 



'■■» 




L 



.^^ ^^ A very interesting question is at present, (Feb. 1827,} depending in Court: 

Y^yiiedier the right of reduction ex capiie lecH prescribes, where tlie heir has himself 

'^^^n in possession under a different title, against which, though no challenge was 

^^Onght daring the years of prescription, yet the right of challenge had been preser- 

^^-^ in consequence of intenruption by minorities; mackinkqf v. Etmd. T^ printed 

rs contain an elaborate inquiry into the accuracy and authority of a previous 

Laig hnoraw, 81. Jan. 1747, as reported, 1. Fak. p. 167, (Dict. p. 6554.) and 

.eflMCtallv as abridged, 4. Fol. Diet. p. 91 ; — and an additional report firom the 

oCLord Elchies is appended. See also Seton, 1^ Feb, I7S6, Ekh. h. L No. 9. 

^ Anil^ 8. Feb. 1814, Fac. CM. 

▼OL. n. 9 F 
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nullities fall not under the negative prescription. Thus a bond, oi 
instrument of seisin, without subscribing witnesses, cannot becomi 
valid by any lapse of time. This doctrine holds also in diligence 
used against heritable subjects, as adjudications, which, if intrinai 
cally null, may be set aside, even after the years of prescription. 
Jtt/y 25. 1738, Aimlie, (Dict. p. 10736), cited in (Folio) Diet, ii 
p. 99. But where the adjudger hath established a right to the land 
adjudged by the positive prescription, he is secure against all sucl 
challenge "^ 

1 0. Certain rights are ex sua natura incapable of the negative pre 
scription ; at least where statute does not interpose. Firsts Res mer6 
factUtoHs ; powers which one may exercise or not at his pleasure ; ejc 
gr. a power or faculty to burden lands with a certain sum, or to re 
voke a right granted, ^. ; for it is the nature of these to lie over 
so that they may be exercised quandocunquej at any time. Hence 
where one subjected to thirlage had got a power from the proprie 
tor of the dominant tenement to build a mill on his own property 
that power was adjudged not to be lost, though neither he nor his 
ancestors had used it U>r an hundred years together ; Forbes^ Mard 
14. 1707, L. Bimmenidey (Dict. p. 10726). Hence also the right 
inherent in every proprietor, of building, or using any other act o: 
property on his grounds, cannot prescribe by any length of time 
though a neighbouring landholder should suffer ever so much by th< 
exercise of it ^^'. A right of reversion, when not limited in pomt o: 
time, is justly ranked in this class of things; for it is a faculty reservec 
to the reverser to redeem his lands at any time that he shall thiol 
convenient, at whatever distance of time that may happen to bi 
from the constitution of the right. From hence it follows, that re 
versions would not have fallen by the negative prescription^ if th< 
act 1617 had not expressly declared, that that prescription shoulc 
strike against all actions competent upon reversions. This enact 
ment was necessary for the security of purchasers and creditors 
who could not possibly be secured if such reversions as were latent 
or could not be known to singular successors, had continued efiec 
tual without being limited by some period of time. From the ge 
neral enactment m the statute extending the negative prescriptm 
against reversions, are excepted all such reversions as are either is 
corporated "* in the body of the infeftment which is used by the po 
sessor for his title, or registered in the books of the clerk-registej 
not merely because all suspicion of falsehood ceaseth as to these 
which is the reason assigned in the act ; but also because reversioji 
which are either registered in a public record, or expressed in th^ 
body of the purchaser's right, are easily discoverable by him. Snefl 
reversions are not only secured by this act to the reverser aguns 
the negative prescription, but they are an effectual bar against an- 

persoii 

^'^ On the same principle of Intrinsic nullity, — it has been held, *< that the Tas 
<< sal's right to object against a multiplication of superiorsi could not be extinguisbe 
"by the negatiye prescription ;" Fac. CoU. Stewart^ 14. May 1823, (5L ^-ZX) Kc 
will a division of the superiority in liferent merely, though continuing nnchiBeoged fa 
for^ years, bar the challenge of a subsequent division \nfee ; Ibid, 

^'' So^ where a party's titles contain a right to coals, or a grant of fisUn^ th« m. 
tual exeretie of this right is re$ merafacuUatis^ and the right cannot be lose mm 
do^ except in so far as others have, upon a proper tide, established a ipnbnkA 
Cramfkrd^ 10. My 1881, (ft ift D.) ; Agnew^ 27. NatK 1822, {S. ^ D.) 

^'* «< It is not neoessaiy that the rkht of reversion be verbatim inserted. It is 
^ that there be such a dear and ezpRcit expression of the nature of the r^t, n b i 
<< paUe of puttbg people on their guard f Per Curiam^ in OeddeSf 28. JUBw 181 
Fac. Cott. But a mere genera! reference will not do ; IHd. libmro^ 19. May l$t 
Fac. Coll. See also Chambers^ 6. June 1828, (5. 4* D.) 
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petsoii from pleading the positive ; KameSf 92. {Elliot^ Jan. 1727, 
DicT. p. 10977). 

1 1. As to the question. Whether exceptions or defences compe- 
tent to a defender for eliding any action, can be lostdby the nega- 
tive prescription ? the following distinction may be made. Where 
the exception establishes no right in the excipient, but tends mere- 
ly to exempt him from a demand that may be made on him by 
another, it cannot be lost non uiendoy but must operate as long as 
it is possible for the other party to prosecute his right ; because 
the n^ative prescription supposes some right or claim in a person, 
which IS understood to be abandoned or deserted, by not insisting 
upon it within the time limited : And besides, exceptions which 
relate, not to the constitution, but to the extinction of a claim, not 
being intended to have any farther operation, are seldom produc- 
tive of an action, and so cannot be founded on till the persons ha- 
ving ri^ht to them be sued upon the claim. An exception there- 
fore arising from the discharge or acquittance of a debt, or from 
receipts of money restricting the debt to a fixed sum, must be per- 
petual Nay, if the debtor should, for his farther security, bring 
an action after the years of prescription for declaring the debt to 
be paid off or restricted by these vouchers, it cannot be objected to 
him, that his right of action is prescribed ; since the intention of it 
is not to rear up any demand or claim against the defender, but 
barely to extinguish an obligation which was once due by himself. 
Hence also a decree of valuation, or of sale of tithes, cannot be lost 
non utendo ; because such decree establishes no right or claim of 
tithes in the obtainer of it against another, and can be used by him 
no otherwise than as a defence against the claim of the titular ; 
J^arbes, June 7. 1710, La. Cardrossj (DicT.p. 10657) *. Upon this 
ground a decree, by which any final adjustment of differences is 
made between the parties, ex. gi\ a judgment settling the boundaries 
between two conterminous landholders, must, notwithstanding the 
longest silence of either party, remain as a perpetual settlement of 
tplieir several rights. But where the exception is founded upon 
some claim of the defender against another, which is of its own na- 
t.ure productive of an action, ex. gr* compensation, it may be lost 
V>y prescription ; because such right ought to have been insisted in 
^thin the years of prescription ; Karnes^ 17. {Carmichael^ July 1719, 
DicT. p. 2677.) "^ 

12. The right of bringing an action of improbation on the head 
of falsehood or forgery, is not lost by the negative prescription. 
This proceeds both from the rule, Nunqtmrn pnescribitur infalso^ 
and from the express words of the act 1617. No right can be lost 
non tUendoj or by disuse, unless the loss of it to him who ne- 

flects to exercise it shall establish some positive right in another, 
^rom this principle the rule arises, Juri sanguinis nunquam pr^escri^ 
biiur : For though the right of blood should be lost to one, no other 
can take it up. A person may therefore, at the greatest distance 

of 

^ Sie (canira) Fae. Coll. Aug. 4. 1773, SommeroiUe^ Dict. p. 15764'. 

^^^ Where the entry of ungular successors is taxed iu the original intestiture, the 
benefit of this taxation will not be lost by the n^ative prescription, on renewals of that 
invtttlture by precepts of clare constat wherein it is omitted to repeat the taxing 
dhoK ; it being held, that snch a mode of renewal ^ can only be regarded as an ac- 
^ koowledgment of the grantee^ as heir of his predecessor, nadar the conditions and 
« obligations contained in the original inyestitares, and that any alteration thereon can 
^ oidy be made by express agreement between the parties i** Stewartf 9. Jan. 1813, 
AcCUL 

When a proprietor seUs part of his lands, his icight to be rellei^ed fVom a pnmoN 
tional part m the pnUic burdens cannot be Idet fay the negative prescription $ aSB, 
7. FA. 1794^ DiCT« p. 10715. 
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of time from the death of his ancestor, serve heir to him, if no other 
has been served during that period ; for as that right is proper to 
him who is vested with the character of heir, no interest can be 
established an any other to found an opposition. A vassal cannot 
prescribe an immimity from the feu-duties, services, and casualties 
of superiority, due to his overlord, though he shotdd not have made 
payment of them for forty years ; and consequently the superior's 
right to these cannot be lost by his silence, or neglecting to exact 
them ; for the right of feu-duties, and of feudal casualties, being 
inherent in, and essential to, the superiority itself, or dominium di^ 
rectumj is accounted a right of lands, which does not suffer the ne- 
gative prescription, except in favour of one \irho can plead the po* 
sitive ; 9upr. § 8. This the vassal cannot do, who has no title of 
prescription in him, his only title being a charter from the superior, 
which, in place of bein^ a ground of the positive prescription, di- 
rectly excludes it This doctrine is not applicable to a right of 
servitude, which is in no sense a right of lands, or a necessary con- 
comitant of property, but is extinguishable ; and therefore he who 
is subjected to that right may plead an immunity from it, by the 
non-usage of him who is entitled to it, though he himself should 
have no positive title of prescription in him, or even though the 
servitude should be expressed in that very charter by which he 
holds the servient tenement ;JPe6. 7. 1735, Graham^ (Dict. p. 10745), 
cited in (Folio) Dict. ii. v. 100 : for bona fides is not necessary to 
the Io„_g^negau've pre«=ription , «/ra, § 16. 

13. The above-mentioned rule concerning feu-duties holds also 
in tithes, the right of which cannot be lost by the negative pre- 
scription ^. But here we must distinguish between parsonage and 
vicarage tithes. The last are not due universally out of all lands.; 
they are only payable, at least the lesser vicarage tithes of herbs and 
roots, where the right hath been established by usage. That right 
therefore may be extinguished totally by contrary non-usage, or 
more properly by a disuse of payment ; agreeably to the rule, Nt- 
hil tarn naturale estj quam unumquodque eodein modo dissolti quo col^ 
ligatur, St. Nov. 24. 1665, Bish. of the Isles, (Dict. p. 10758). "^ But 
the obligation to pay parsonage-tithes is founded on the public law, 
which hath imposed this burden upon all lands that are not spe- 
cially exempted ; for the tithes of all lands were appropriated ori- 
finally to the church. And even since the Reformation, that bur* 
len is still continued in favour either of die church or of a laic ti- 
tular ; so that every proprietor of a land-estate must know that his 
lands are subjected by the law to the payment of parsonage-tithes ; 
and consequently no course of time can sopite or extinguish the 
obligation to pay them f . But though neither the superior's radi- 
cal right to the feu-duties, nor that of the titular to the tithes, can 
be lost by the negative prescription ; yet such of the feu-duties or 
tithes as have been due for upwards of forty years, without any de- 
mand made by the superior or titular for all that time, fall under 
prescription ; Duriej Dec. 15. 1638, L. Grandiully, (Dict. p. 10750) ; 
for the claim of these hath no such necessary connection with the 
radical right of the superior or titular, but that the last may subsist 
without me first ; and every year's obligation for the feunduty, or 
for the tithe, is considered as a several or distinct right, which must 
therefore run a separate course of prescription. Much like to &u- 
duties and parsonage-tithes are bonds of pension, or other obligations 

of 

* Nov. 8. 1749, D. qf BoaAurgk ; reported by Karnes, Bern. Dec. Na 112^ and.bf 
Fak. ii. 108, Dict. No. 64, voce Prescription, p. 10764. 
t See Pac. CM. Feb. 7. 1794, JlfiU, Dict. p. 10715, {sitpr.not. ^^\). 
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of an annual prestation, which subsist by themselves without any 
relation to a capital sum or stock ; for these admit not of a total 
prescription, though no diligence should be used on them for forty 
^ears together, seeing such obligations cannot be paid at once, but 
year after year ; and prescription cannot commence against a debt 
till it be payable. Put the case, of a bond of pension to an advo- 
oate, on which no diligence has been used for upwards of forty 
years ; doubtless the arrears incurred before the forty years, which 
'Were never demanded, suffer prescription ; but the bond itself still 
subsists during the grantee's liJTe^ not only as to all future pensions, 
but as to those which fell due within the years of prescription ; 
Zj. 7. § 6. C De prcescr. 30 vel 40 ann. ; Jidy 1730, Lockhart^ 
(DiCT. p. 10736) *• But in a bond which carries a yearly interest, 
of which no demand is made by the creditor for the years of pre- 
scription, not only the intlsrest which had become due before the 
fbtty years suffers preiscription, but the bond itself and all its con- 
sequences ; for thiere the obligation is but one, and can be perform- 
ed at once^ and the interest growing upon it is an accessory to, or 
quality of that one obligation f. 

14. Sundry rights are incapable of the positive prescription, 
Tlius things sacred or public could not hy the Roman law be ac- 
cjuired by usucapion, because they were exempted from commerce : 
^Akld this reason, being founded in nature, must extend to all coun- 
tries ; for whatever is incapable of becoming one's property is also 
incapable of being acquired by the positive prescription, since pre- 
scription is one way of establishing property. Tithes fell under 
^his class of things before the Reformation ; for till then they were 

appropriated to the service of God : But now they are privcUiJuriSj 
^xcept in so far as they are destined for the support of the clergy ; 
suid accordingly they have been granted by the crown to lay titulars, 
^nd may be bought and sold as any other subject of commerce. A 
proprietor of land, therefore, if he has an habile title of property "* 
tx> bis tithes derived from the laic titular, and under that title shall 
liave possessed them for forty years by charter and seisin, establishes 
an irrefragable right to them by the positive prescription, though 
He cannot lose that right by the negative. Things stolen, or pos- 
sessed by violence, were in the Roman law understood to have re- 
^^ived such a vitium, or noxious quality, by the theft or robbery, 
^^at they could not be acquired by usucapion^ even in the person 
^F a bona fide possessor, § 2. Inst. De. usuc. % ; but this, and all other 
grounds of challlsnge, seems to have been cut off by the prcescriptio 
^f^ngiuimi iemporis ; L. 3. 4. C. De pnescr. 30 vel 40 ann. Neither 
^s there any thing in our statute 1617, that makes them incapable 
either of the positive or n^ative prescription ; for it makes no ex- 
^^ption of actions for the restitution of goods stolen or carried off 
ft^om the owner by violence ^". 

15. Mackenzie, § 5. h. t. affirms, that bona fides is not requisite 
^ither in the positive or negative prescription of forty years. And 
it is certain, that as to the positive, the statute 1617 takes bona fides 

for 

* See Forbt9^ Jufy 6. 171 1 , Stewart^ Dicr. p. 10722. 

f See Fac. ColL Dec. 9. 1779, Anstndherst Dict. p. 10719, as to the claims of re- 
'^^by a cantioner, which being kept aliye ouoad the principa] debt, were found to be 
*"~ [Qaw BO for recoyery of interests paid by him beyond forty years. 

X Bt6 Bank. B. 8. /. 12. $ IS. 



Title VII. 



What rights 
are incapable 
of the positive 
prescription. 



Bona fides is 
presumed in the 
positive pre- 
scription, and is 
not requisite in 
the negative. 



^ ^mL supr. A. /. $ 3. 

'^^ ^ qorporatioD may be constituted by prescription ; Vid. supr. B. \.t. 7. $ 62. 
abb Ac. CM. Gray, 16. Jan. 1823, (5. ^ D.) 
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for granted, rather than requires it : For continued possession for 
forty years, proceeding upon an habile title of property, not charge- 
able with falsehood, secures the possessor against all other grounds 
of challenge, sup. § 4 ; and so infers bonajides pnesumptione Juris et 
dejure; Stair, Nov. 27. 1677, Grant, (Dict. p. 10876). All our 
lawyers are agreed, that in the long negative prescription, the cre- 
ditor, barely by his silence for the whole course of prescription, is 
understood to have abandoned his claim, and so loseth his right of 
action, without the necessity ofbonajides in the debtor. Hence if 
a creditor who has made no demand within the years of prescrip- 
tion, should afterwards offer to prove, by the debtor's own oato, 
that the debt still subsisted, even that offer would not save the debt 
from being extinguished by the elapsing of the forty years ; though 
it is obvious, that the debtor's consciousness of the subsistence of 
the debt excludes bonaJides; Fount. Dec. 7. 1703, Napier ^ (Dicx. 
p. 10656). Though in the general case rights are not lost by the 
negative prescription in less than forty years, it has been thought 
reasonable to establish by special statutes a shorter prescription in 
sundry debts and rights, in some of which bonajides is required on 
the part of the debtor. — ^These shorter prescriptions fall next to be 
explained. 

16. Actions of spuilzie suffer a triennial prescription. Spuilzie 
is the taking away or intermeddling with moveable goods in the 
possession of another, without either the consent of that other,' or 
the order of law. When a spuilzie is committed, action lies against 
the delinquent, not only for restoring to the former possessor th 
goods or their value, but for all the profits he might have made o 
these goods, had it not been for the spuilzie. These profits are es-^ 
timated by the pursuer's own oath, and get the name oi violent j b 
cause they are due in no other case than of violence or wrong. Th 
words of the statute 1579, c. 81, limiting the duration of actions 
spuilzie to three years after the commission of the fact on whi 
the action is grounded, would, if understood in its full extent, 
off all right of action competent to the person despoiled against t 
delinquent after that period. But by these words is only mea. 
the action of spuilzie, as it includes the privileges of the viole 
profits, and of proving the extent of the pursuer's damage by 1:^ 
own oath ; a species of evidence rejected by the common rules 
law. Action for simple restitution of the goods, and ordinary d 
mages, therefore, is competent against the despoiler at any ti n - ^ e 
within forty years ; Durie, March 16. 1627, Hay, (Dict. p. 12181 -*). 
This statute also limits actions of ejection, and others of that mrr:^^^ 
to a triennial prescription. An action of ejection is competent t^i:^^ 
a tenant, or other lawful possessor of an heritable subject, who Si ^^ 
violently turned out of possession, against hin^ who hath ejected hiir^E^* 
By the general words, and others ofthatsort^ may be understood, sL^^^ 
suits grounded upon acts of violence or wrong committed by (Im^^ 
defender, where the pursuer is entitled to a proof of damages \C^y 
his own oath in litem ; ex. gr. an action of intrusion, which is contf^- 
petent to a tenant or others having interest, against those who ha^*^^ 
intruded into the void possession of any heritable subject which tl3& 
pursuer was possessing animo, t. e. which he had been possessed o^ 
some short time before, and had left with a presumed mtention o^ 
returning to it. This act contains a reservation or exception is^ 
favour ot minors who shall pursue within three years after their wbb^^ 
jority. The same exception is expressed in some other statutes e&^ 

tablishiaJB 
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tablishing the short prescriptions, 16jS9, c 9, &c. *, but left out in Title Vii. 
most ; which intimates, not obscurely, that the short prescriptions 
run against minors in the general case, according to the rule, £a:-^Vu< 
ceptiojirmat regulam in non exceptis. And though it has been judg- v^^-^c^^^-t 
ed reasonable to indulge minors with privileges in particular cases, ^^,..7/^- ^'^ - 
because their interests may be neglected by their tutors or cura- 
tors ; yet where statute does not take them out of the common 
ease, they must be subjected to the common rules ; Forbes, Jan.' 
26. 1709, Brawn, (Dict. p. 11150); Ibid. Dec. 10. 1712, Stewart, 

(DicT. p. iiisa 

17. A triennial prescription is also established in actions for ser- 
v^ants' fees, house-rents, and merchants' accounts, by 1579, c. 83. 
This triennial prescription isreceived, whether the merchantfurnishes 
the goods directly for the use of a private family, or sells them to 
another merchant who is again to retail them ; Durie, Feb. 1 5. 1630, 
Ordy (DicT. p. 1 1 083). Mention is likewise made in the act of men's 
ordinaries ; by which is meant debts due for the entertainment of 
persons at board : and then a general clause is subjoined of ^c^ like 
€iebts, in virtue of which alimentary debts are subjected to a trien- 
nial prescription ; Br. MS. July 25. 1716, Hamilton, (Dict. p. 1 1 100) f. 
The act is, by practice, extended also to debts due to artificers or 
tradesmen, for their work or wages ; Fount. Dec. 21. 1692, Bayne, 
(^DicT. p. 11092) ; and to accounts of writers, agents, procurators, &c. 
Stair, Dec. 16. 1675, Somervel, (Dict. p. 1 1087), because of their near 
resemblance to merchants' accounts "^. Nay, a particular piece of 
^^^ork performed by an accountant in settling accounts between two 
persons, by neither of whom he was employed in any other busi- 
ness, was found to be a debt that was comprehended under that 
general clause, though it did not appear to be the subject of a 
proper account ; Tinw. July 22. 1755, Farquharson J. Accounts 
c^lso which are due to surgeon-apothecaries or druggists fall under 
the act. But a physician, who is presumed either to have received 
his honorary from time to time as he attended, or to have served 

gratis, 

* Particularly in stat. 12. Geo. III. cap. 72, establishing the sexennial prescription 
of bills and promissory-notes. See note infi-Oj § 29. 

f The same was foand, (in the case of a claim for aliment furnished to a minor with- 

^Dut paction,) Nov. 16. 1739, Davidson^ reported by Clerk Home^ No. 135, and by KM. 

^o. 3. V. Prescription, Dict. p. 11077. But this last judgment was reversed upon 

appeal The aliment of a bastard child falls under this prescription ; Fac. CoU. Feb. 1 5. 

1791, Forsythf Dict. p. 11081 "♦. 

The statute has been repeatedly found not applicable to claims of reimbursement by 
. M negotiorum gestor ; Feb. 19. 1740, Dnmmond, Clerk Home^ No. 14.7, Dict. p. 5858, 
and KUk. No. 7. voce Prescription, Dict. p. 11103 ; Fac. Coll. June 13. 1781, But- 
€hard, &c. Dict. p. 1 1 1 13 ; Ibid. Nov. 18. 1794, Sadd/er, Dict. p. 1 1 1 1 9 '". See Fac. 
CoU. Jan. 24. 1795, Hamilton and Company^ Dict. p. 1 1120 ; Ibid. Feb. 20. 1799, La. 
Ckriaian Graham, Dict. p. 11063 "^. 

\ Reported, of the same date, in Fac. Coll. i. No. 159, Dict. p. 11108 ^^^ 

354 But see contra, Fac. CoU. MacdowaU, 19. Feb. 1807, Dict. v. Prescription, 
App. No. 6, where the father had gone abroad immediately after the birth of the child : 
and compare also, Paterson, 14. Feb. 1758, Dict. p. 11080, and Finlayson, 7. July 
1809, Fac. CoU. 

3" Fac. CoU. Freer, 27. Jan. 1826, (S. jf D.) 

3'^ This last was a case of quinquennial prescription. 

3^7 So also, to the account of an Enfflish solicitor for business done in England for 
a domiciled ScoUman; Campbell, 23. Nov. 1815, Fac. Coll. f affirmed on appeal, 6. 
Daw, 116. Fid. infr. § 4^8. 

355 From this report, it appears, that the debt found to be prescribed was a claim for 
trooble as clerk to a submission. 
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Book III. gratis^ has no claim against the representative of his patient, even 

within the three years, unless he can either plead a promise, Br. 
MS. July 25. ^ 31. 1716, Johmtoriy (Dict. p. 11418), or shall re- 
strict his claim to his advice or attendance on the patient on death- 
bed, that is, for sixty days immediatdy preceding his death ; Ddr. 
171, (Russel, Feb. 7. 1717, Dict^ p. 11419) ; see Fac. Coll i. 134. 
[Parky Feb. 7. 1755, (Dict. p. 1 1421) * ^'^ In explaining this statute, 

f)ractice has distitiguished between accounts, and the other particu- 
ars mentioned in it ; a distinction which is founded in the act itself. 
In house-rents, servants' fees, and alimony, every year's rent, or fee, 
or pension, runs a separate course of prescription ; so that in an ac- 
tion. for the payment of these, the claim is restricted to the arrears 
incurred witnin the three years immediately preceding the citation, 
upot) a presumption that all former arrears have been cleared ; 
Stair, Feb. 12. 1680, Ro^Sy (Dict. p. 11089); 5r. 106, (Parrot, 
June 23. 1715, Dict. p. 9713) ; Jan. 14. 1747, Fergunon, (Dict. 
p. 11103) ; Clerk Home, No. 32, (Douglas, July 22. 1736, Dict. 
p. 1 1 102) ; whereas in accounts each article hath not a separate 
prescription ; for a single article cannot be said to make an account: 
In these, therefore, prescription does not begin to run till the last 
article; Stair, Dec. 16. 1675, Somervel, (mp. cit.J, and the furnish- 
ing of any one new article within the three years interrupts the 
prescription, and preserves the currency of the account ; Forbeiy 
Nov. 25. 1709, Mason, propejin. (Dict. p. 11094) f* An account 
is deemed to be current, though part of it was furnished to the de- 
ceased, and the remainder to his heir, when the question is with 
that heir ; because the heir is eadem persona cum defunctOy Stmr, 
Feb. 26. 1670, Graham, (Dict. p. 12491) ; and the same doctrine 
may perhaps hold in executors '^^ But the currency df an account 
between a merchant and a person deceased, is not preserved by 
furnishings made by the same merchant after the debtor's death 
for his funerals, if these furnishings are made, not to the executoir 
himself, but to a negotiorum gestor ; Forbes, Nov. 1 1. 1709, Lo. Jn$^ 
tice- Clerk, (Ormiston, Dict. p. 4981)^^'. 

18. The debts mentioned in this statute may, even after the three 

years, 

* The presumption here alluded to» that physicians' fees are instantly paid, will yield 
to circumstances of an opposite tendency; Fac. Coll, June 15. 1781, Hamilton, Djct. 
p. 11422. In particular, this presumption was found not to hold where it was not the 
practice of the place to pay the fees immediately, and where the physician had supplied 
the patient with medicines, an account for which was due at his death ; Ibid. June 17. 

\19b, Flint, Dict. p. 11 422 "^ 

• 

f But prescription is not obviated by counter-furnishings within the three yelirs ; JRrc. 
Coll. July 19. 1782, Ramage, Dict. p. 11113. 

^'^ fid. supr. t. S. $ 32. in not. * The law, ai generally laid down in the text, was 
again given effect to in Sanders, 19. Feb. 1822, Fac. Coll. 

3^0 Mr Bell observes, that ** this is not held to be law, the account of the heir bdng 
** regarded as entirely a new account;" 1. Comm. 251 ; and b^ cited Kennedy, fS. June 
1741 , Dict. p. 1 1 104. See also Wilson, 1. Feb. 1 826j (S. 4- D.) 

Where the account comes down to the date of the debtor's d^iith j so that the wliole 
term of prescription runs during the heir's time, the oath of the heir negative of pay- 
ment, will estaolish resting owing; 1. Bell Comm. 253; Fac. Coll. Leslie, 15. Nov. 
1808 ; Ibid. Brotighton, 24. Feb. 1826, (S. §f D.) But where part of the period of 
prescription runs in the debtor's life, the oath of the heir, that he never heard of the 
debt, and does not know whether it was paid or not, will not bar prescription s SiirUng, 
11. March 1817, Fac. Coll. This decision had reference to the cute of a bill i but the 
principle seems to be general. See also Wilson, supr. ; Fac. Call. Andersons, 4^. 4. Aft 
1826, {S. 4r D.) 

^^ ' Affirmed on appeal, Robertsoris Am. Cases, p. 32 ; and see teqbel of the 
case, Forbes, 28. July 1719, (omitted in Dict.) ; affirmed on appeal, Eoberison, p. €h • 

2 
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statute secures botli purchasers and magistrates against any action 
at the suit of the said proprietors. 

19. Where one was retoured heir erroneously to an ancestor de- 
ceasedy as not being next in blood to him, all right of action com- 
petent to the true heir, prescribed, or was lost to him, by our an- 
cient law, 1494| e. 57. in three years ; not only as to the inquest, who 
were, after the running of that short prescription, secured against 
the penalty of returning a &lse verdict, but as to the person served, 
whose retour could not be afterwards set aside upon the head of er- 
ror. As this was judged too short a prescription in a matter oi 
such importance, it is made lawful to the righteous heir or next oi 
kin, by 16 J 7, c. 13, to bring his process of reduction of the errone- 
ous retour, notwithstanding the first statute, at any time within 
twenty years from the date of it This last act assumes the appear- 
ance of a declaratory law, and explains the former act 1494, as if 
it had only meant to save the inquest from an assize of error after 
the three years, without meaning to cut off the heir's right of set- 
ting aside the erroneous retour* But, by the express words of the 
first act, the privilege of reducing the retour is declared to be lost 
after the course of that short period ; and for that reason, the last 
act 1^17 contains a salvo or exception, in favour of those who had 
before the date of it acquired a right to lands bona fide from persons 
retoured thereto, that they shall enjoy their rights according to the 
former law. Mackenzie, Observ. on said act 1617, gives his opinion, 
tliat the prescription of twenty years obtains only in the case of a 
competition between the different kinds of heirs among themselves, 
as between the heir of line and the heir of tailzie, without excluding 
the clear interest of blood, where, for instance, a younger son is re* 
toured to the prejudice of an elder. . But this opinion has no sup- 
port from the act, which enacts in general, that all erroneous re- 
tours whatever shall be firee from chdlenge after elapsing of twentj 
years ; and therefore he has ingenuously retracted his first opinion, 
in a supplemental note subjoined to that treatise. It is however cer- 
tain, that the prescription, as stated in both acts, is to be limited 
to retours in favour of one who is not the righteous heir, to the pre- 
judice of the true heir or next of kin : For it appears by the whole 
strain of them, that they are levelled merely against erroneous re- 
tours, which may lay the foundation of an assize of error against 
the inquest, for serving one heir, who had no just title to that cha^. 
racter. This prescription therefore hath no operation against the 
person himself who is retoured, if he shall, after the twenty years, 
bring an action for setting aside his own service, not on the head 
of error, but on that of minority and lesion ; Fount. Jidy 11. 1701, 
Lady Edinglassyy (Dict. p. 10987) *. 

20. Sundry debts and diligences fall under a quinquennial pre- 
scription. The arrears of rent, or, in our law-style, of mails and 
duties, prescribe, if they be not pursued for within five years afl;er 
the tenant's removing firom the lands out of which the arrears 
are due, by 1669, c. 9 f ^^\ This prescription was introduced solely 

in 

* See Fac. Coll. May 17. 1793, Drttmmondj Dict. p. 6986. It has been found 
in several cases that the warrants of decrees need not be produced after twenty years. 
See, in particular, Fete. CM. Jan. 17. 1782, Lane^ &c. Dict. p. 5179. 

f This plea is competent to a cautioner of the tenant as well as to the tenant himadf; 
Fac. CM. March 7. 1771, Duffy Dict. p. 11059, (Vid. supr. t. S. $ m.) 

^^^ This prescription applies, << whether the tenant has possessed by written oi 
'< bal Uck ;" iVtift^, 10. July 1729, Dict. p. 11059. 
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in favour of tenants, natural possessors of the land, who, from Title VII. 
their rusticity or ignorance in business, ought not to be overtaken, 
though they should not be exact in preserving their receipts or ac- 
quittances for any considerable time after they are granted ; and 
so is not to be extended to. such tenants as cannot justly plead the 
same ignorance or rusticity. On this ground, action was sustained 
for the arrears of rent backwards for forty years, at the suit of a 
liferentrix against a fiar, to whom she had granted a lease of all 
lier liferent-lands, and who was not, like a common tenant, admitted 
to plead the quinquennial prescription ; Dec. 9. \lQ9^Murray^ (Dict. 
p. 11054). Hence also a tack of a gentleman's whole estate, con- 
training a power of removing tenants, is not deemed a tack of such 
a nature as was intended to lall under the statute ; Jidy 20. 1 733, L. 
4Jarfin^ (not reported) * ^^?. By the same act, multures, or debts due 
£ov the manufacturing of corns, and ministers' stipends, prescribe 
in five years after they become due. By ministers' stipends one 
might be apt to understand such stipends only as are due to minis- 
timers ; which would exclude those that fall due during a vacancy, be- 
cause such belong to no minister : But it has been adjudged, that 
even vacant stipends fall under the spirit of the law, because all 
o>ur short prescriptions have been established in favour of the debt- 
ors, and because the favour of the persons liable in payment of 
tlie stipend is as strong for the prescription during a vacancy, as 
^^hen there is an incumbent ; Fac. Coll. i. 77. {Gloag, July 3. 1753, 
Dict. p. 1 1 063) f ^^^. The stipend or revenue of bishops, or other 
dignified clergymen, did not tall under this prescription ; because 
the appellation of ministers is, in common use, restricted to the in- 
irerior or parochial clergy ; Pr. Falc. 62. (Hamilton^ Mar. 1683, Dict. 
p, 11 061). All bargains concerning moveables, or sums of money, 
vi^hich the law allows to be provea by witnesses, prescribe by the 
^fime act in five years after making the bargain. Under this de- 
0c;ription are included sales, locations, and other consensual con- 
fciracts, to the constitution of which, writing is not necessary ; for 
these are proveable by witnesses ^^^. But it must be observed, that 
all the above-mentioned prescriptions, introduced b}^ the act 1669, 
relate barely to the manner of proof ; for the debts themselves, ex- 
pressed in them, may, after the five years, be proved by the oath or 
^^Triting of the debtor ; as to which, vid. supr* § 18. By the same 
s^ta^tute, 1669, c. 9. a quinquennial prescription is established in 
*^*irestments, whether proceeding on decrees, registered obligations, 
depending actions. Where the arrestment is used on a decree, 
a registered bond or contract, the five years are to be computed 

firom 

^^ ' Neither does the statute apply against an heritor who has sold his lands, though 
^^^^^ purchaser have been five years in possession, the tenantstiU remaining on the ground ; 
• No. 2, voce Prescription, Slrahom^ June 19. 17.89, Dict. p. 11059. 

See Fa€. ColL Feb. 20. 1799, La. Christian Graham^ Dicr. p. 11068. 



'^^ Thb ease is reported under the name of Nisbet^ 2. FoL Dict. p. 117, and under 
^^-^^ 10. July 1729, Dict. p. 11059. The tack there referred to was a tack of the 
^ ^^ails and auties" of the estate, not of the estate itself, and as such was held not to 
^l' under the act, *' which regards only tenants, who are in the natural possession by 
labouring the ground." See also Bankt. B. ii. /. 12. $ 5. The statute was accordingly 
^^nd to apply to a proper tack of the estcUe ; Edg. Fairholm^ 3. Feb. 1725, Dict* 
^^^ 11058, and Fol. Diet. Supplement^ p. 129. 

^^^ Reported also by Elchiest v. Stipbnd, No. S. 

^'7 A claim for the price of sheep falls under the minqoennial and not the triemiial 
^^^■wiptioo ; Aooff, June 1730, Dicr. p. 11067. The same as to the price of acowi 
^^^oUe^ 11. June 181S, Fac. CM. 
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from the date of the arrestment ; for as the debt due to the arrester 
is in that case constituted previously to the diligence, he has ac- 
cess, the moment after using it, to bring his action of forthcoming 
to make it effectual. Where the arrestment is grounded on a de- 
pending action, the prescription does not begin to run till the date 
of the decree by which the depending debt is constituted ; because^ 
till then, the arrester can have no title to insist in a fortiicoming * ^*^ 

21. A quinquennial prescription of the right of appealing from 
the supreme courts of Scotland to the House of liOrds of Great 
Britain, is established by an order of that House, March 24. 1725 ; 
by wihcli, no petition of appeal from any decree or sentence of any 
court of Scotland, to be afterwards signed and enrolled, or extract- 
ed, is to be received aft^r five years ftnom the signing, enrolling, or 
extracting of it, and the end of fourteen days, to be computed Irom 
the first OBJ of the meeting of parliament next ensuing the said five 
years, unless the person entitled to such appeal be within the age 
of twenty-one years, or covered with a husband non compos mentisy 
imprisoned, or out of Great Britain or Ireland ^^^ A quinquennial 
prescription is also introduced in the case of high treason, by a 
most anxious statute, AiLg. 1584, c. 2. which falls to be considered^ 
infr. B. 4. /. 4. 

22. A limitation of cautionary engagements is introduced by 
1695, c. 5, which enacts, that no person binding conjimctly and 
severally with or for another, in any bond or contract lor a sum of 
money, shall be bound for longer than seven years after the date 
of the obligation ; and that whosoever is bound for another, either 
as express cautioner, or as co-principal, shall have the benefi^t of 
the act, provided he has either a clause of relief in the bond itself^ 
or a separate bond of relief intimated to the creditor at his rec^i-^ 
ving the bond f . This limitation having been established by a 
public law, to prevent the fatal consequences of rash fidejussory 
engagements, which had proved the undoing of many families, 
the benefit of it cannot, before elapsing of the seven years, be re- 
nounced by the party entitled to it ; Edg. Feb. 1 9. 1 724, Noritj 
(DicT. p. 11013). But this act has fallen short of the purposes for 

wbidi 

* This species of prescription has been found to be interrupted by an action cf 
mult^lepoinding raised by the arrestee against the arrester, and seen and retomed by 
the counsel for the latter; Jtdy20. 1732, Crwmford^ Dicr. p. 1104^9; Fac. t!oU.Juh/t%. 
1774, Thomson^ Dict. p. 11049, &c. ; Ibid. July 9. 1802, Macmath^ DiCT. p. llOSl. 

\ The clause or bond of relief here mentioned, is provided merely for the infornatioD 
of the creditor as to the real situation of the cautioner. Therefore, where the cautioner 
is bounds expressly in that character, there is no occasion either for a clause of relief 
in the bond, or for an intimated bond of reh'ef; Dec, 11. 1729, Ross^ Dicr. p. 11014; 
Fac. Coll. Nov. 20. 1792, Douglas^ Heron and Company^ Dict. p. 11032. 

^^^ Paterson, 16. Feb. 1826, Fac. Coll. ; and the prescription is not interrbpCed hj 
the bringing of a process of suspension against the decree ; IbitL 

^^^ Various alterations haye been introduced by 6. Geo. IV. c. 120. § 25. The pe- 
tition of appeal must now be lodged within Iwo years from the day of signing the ks^ 
interlocutor appealed from, or before the end of fourteen days, to be accouDtecT firom th^ 
first day of the session of Parliament next ensuing ; except, 1. That in the case of peraoii=. 
out of the kingdom, it shall be competent to enter an appeal within fiye years mm 
date of the last interlocutori if they remain abroad so long, or within two years 
the time of their return, if there be so much of the said space of five years then to 
it being declared that the whole time allowed shall in no case exceed the said tfmot 
five years : And, 2. That where the party is under twenty-one years of aMp or 
compos mentis^ appeal may be entered at any time within two years after &H age 

coming of soimd mind, or after the death of the party so disqaaUfied, and the * 

of the succession to his heirs :---the additional period of fourteen dm, from 

day of the session of Parliament next ensuing the expiration of die said terms of , 

respectively, being likewise allowed in each of these cases. Vid. infr. B. iv. t. 3. 1 9« 
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which it was intended ; for money-lenders, tliat they may elude 
its effects, take all the obligants bound as co-principals, without 
any clause of relief in the bond ; the relief from the proper debt- 
or to the other obligants being granted in a paper apart The 
creditor's private knowledge that uiere was a bond of relief grants 
ed by one of the obligants to another, is not sufficient to bring 
the case within the statute, Feb. 14. 1727, BeUy (Dict. p. 11039) ; 
for it requires expressly, that the separate bond be intimated to the 
creditor at his receiving the principal obligation. Yet the creditor 
himself being the writer of the bond of relief to the coobiigant, 
joined with his subscribing as witness to it, is justly deemed equiva- 
lent to a personal intimation; Dalr. 108. (MacrankeUy Feb. 14. 
1714, Dict. p. 11034). 

23. This act, being correctory of our former law, hath received a 
most limited interpretation. Hence a bond granted by several 
persons, conjunctly and severally, though it contained a clause of 
mutual relief, was adjudged not to fall within the statute ; be- 
cause the act was to be understood of those bonds only in which 
one or more of the co-principals became bound to relieve all the 
other obligants, Jan. 21, 1708, Ballantyne^ (Dict. p. 11010) * : nor 
bonds of corroboration ; because in these the granter is neither bound 
4S cautioner, nor has a clause of relief in his favour, he being enti- 
tled to relief only ex lege; Br. 61. (Scot, Feb. 9. 1715, Dict. 
p. 11012) ; Dec. 15. 1747, Lady H. Gordon f. In the same manner, 
one who had by a missive letter promised to pay a debt due by 
noDther, was not found ef^titled to the benefit of the act ; because the 
missive was in effect an obligation corroborating the debt ; Feb. 16. 
1710, More, (Dict p. 11011) $. Neither do obligations fall under 
this act where the condition is not purified, nor the term of pay- 
ment come within the seven years after the date of the obligation, 
because no diligence can be used upon these ; Br. 54. (Borthwickj 
i?fe*.4.l715,DicT.p.ll008) §'^^ The act itselfseems to exclude all 
judicial cautioners, as in suspensions, Deir. 135. (Hope^Feh. 4. 1715, 
Dict. p. 1 1009) p^' ; cautioners for the faithful discharge of an office, 
Ffmnt. Jan. 5. 1709, Fleet, (Dict. No. 205. p. 11005); and cau- 
tioners ad factu7n prcBstandum, Jtdy 1726, Steuart, (Dict. p. 11010) ; 
because the act is confined to persons engaged for others in bonds 
or contracts for sums of money. Neither does it extend to the 
relief competent to co-cautioners against one another, which, lifcd 
other rights not limited, subsists for forty years ; Feb. 1726, Forbes, 
{I>rcT. p. 11014)^7*. 

24. Though 

* rVhis was expressly found, Fac. Coll. Feb. 1 6. 1 785, Paries Creditors, Dict. p. 1 loill • 

t ^ilierran's report of this case is dated Nov. 16. 174*9, Dkct*. p. 11025, (1. Bell 
CoAKj^^ 27S.}. The cautioner in a bond of relief cannot plead the statute. Foe. CbU. 
Jun^ ^g 1793^ Sruce, Dict. p. 1 1033. 

t J?ac. Cdl. Jidxf 9. 1765, Hogg and Compantf, DiCT. p. 1 1029. In reporting a si- 
milta.^ case, Dec. S. 1742, Caves, Lord Karnes, {Rem. Decis. No. 35.) has given an able 
aualygj, of the statute, Dict. p. 11020. 

S The same judgment was given in a later case, Karnes, Sel. Decis. No. 1S9, Millers, 
^^^ 19. 1762, Dict. p. 11027. 

ft JPac. CdL Feb. 14. 1781, Mackinlay, Dict. p. 2154. 

♦u^^^ Foe. Coll. Anderson, 4c 25. May 1S21, (S. 4" B.). G)mpare this passage with 
^^cIaBeof5 24. fij^. 

^^^' So also, in regard to cautioners, for payment of a composition under the bank- 
^^ statute ; Cuthb^ton, 23. May 1823, Fae. Cdl. ; and see Anderson^ supr. nii ^^o. 
S^ %lfOk in regard to cautioners in a process 6f sequestration (oft rents ; Hogg^ 13. Jikhe 
^««6, (& ^ D.) 
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Book III. 24. Though in compliance with the common way of speakings 

this statute is classed here among those which establish the short 
prescriptions, it would seem that the limitation of cautionary en- 
gagements is somewhat stronger than prescription, notwithstanding 
the decisions observed to the contrary ; {Yo\\o)Dict ii. p. 117. (Dict. 
t;oce PREscanPTioN, Division VII. Section IV). The act 1695 pro- 
vides, not that cautionary engagements shall prescribe in seven 
years, for prescription is not once mentioned in the statute ; but that 
no cautioner shall continue bound for a longer term than seven 
years, and that after that period he shall be eo ipso free. This em- 
phatical expression seems to be made use of on set purpose to dis- 
tinguish the limitation from prescription, and to make the elapsing of 
the seven years a virtual avoiding or discharge of the obligation ; 
with this only reservation, that the special diligence used against 
the cautioner before the running out of that term, by horning, ar- 
restment, inhibition, and adjudication for the sums then fallen due, 
shall have its course after that period. The general rules, therefore, 
laid down in the matter of prescriptions, are not truly applicable to 
this case : Particularly, no interruption used within the time limited^ 
except that alone which is made by diligence, ought to preserve the 
obligation from being extinguished at the expiration of the seven 
years; so that though the cautioner should have granted a declaration, 
that he stands bound for the debt ^^S or though the creditor should 
have brought an action for payment against him within the seven 
years, and even obtained decree, still the obligation is discharsed 
ipso jure by the elapsing of that term *. Nay, diligence used with- 
in that period has no effect in favour of the creditor, but to 8e6ar& 
the special subjects affected by the diligence f* If these observa — 
tions be just, the seven years ought to be computed from the dat^ 
of the cautionary obligation, according to the letter of the statutj&s: 
without regard to the term at which the debt is made payable 
which last term, (that of payment,) the law can have no respect tcr: 
but upon the supposition that the limitation expressed in the statul^;;: 




• This act provides, " That what legal diligence, by inhibition, horning, arrestme^' 

<* adjudication, or any other way, shall be done within the seven years, by crcdiL,^^ - 
<< against their cautioners, for what fell due in that time, shall stand good and have iS. 
« course and effect after the expiring of the seven years, as if this act had not b^ 
*^ made." A decree iii absence has been held to be legal diligence under this ciauj 
Fac. CoU. March 1. 179S, Douglas^ Heron and Company^ Dict. p. 11045, (afBnii< 
on q)peal, 2. April 1800 ; vid. 1. BeU Comm. 274.) 

f There does not appear sufficient authority for the doctrine here laid down by th^- ' 
author. The effect of doing diligence within the seven years seems to be that of inter^^^ 
rupting the prescription, and of saving to the creditor the bond as to the principal sum ^ 
and such annualrents as fell due within that period ; Clerk Home^ 94*. Rowand^ Jtmm^^ 
IS. 1738, Dict. p. 11041 ; Ktlk. No. 19. v. Prescription, Irvine, Jan. 7. 1752, Dicm^ 
p. 11043. But noannualrent subsequently falling due is affected by the diligence; Fat 
Coll. Feb. 17. 1780, Beid. 8fc. Dict. p. 11043 374. 

'7' But see contra, as to the effect of such a declaration, 1. BeU Comm. 274. See _ 
tkmglas. Heron and Co. not. *, h.p. where a cautioner, in consequenceof delayoccasion 
bv his own negotiations with the creditor, was found barred personali exceptume firoi 
pleading the statute. 

^^^ The practical result of the decisions, as set forth in this note, and as extendi 
the operation of the diligence beyond the special subjects affected, is correct; but 
principle is inaccurately described, if it be meant to represent it, as the i^ame with th 
which regulates the case of a proper interruption to the course of prescription, 
distinction on this head taken in the text is sound : and whatever diligence is used, m 
the effect of statutory <* limitation is perfect in stopping responsibility on the pare 
** the cautioner, except for what becomes due before the expiration of the seven yean 
1. Bell Comm. 274, and compare Ibid, notes 2, and 5. 
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yers have, from analogy, extended this prescription of holograph 
writings, to obligations without witnesses, granted for sums below 
L.100 Scots ; because^ though such obligations have been in prac- 
tice held for valid, notwithstanding the act 1540, c. 117, yet they 
ought not to have the saine duration as obligations attested by wit- 
n esses. 

27. In the above-cited act 1G69, a distinction is made between the 
claims or debts which ate there declared to prescribe, and the actiona 
proceeding upon those debts. Though in the short prescriptions, 
the right or ground of action is lost for ever, if not exercised within 
the time limited by statute ;yet when action was brought upon any 
of the debts before the prescription was run, it subsisted, like any 
other right, for forty years. As this defeated, in a great measure, 
the intention of the laws establishing the short prescriptions, it 
was enacted by the said statute, that all actions which should be 
pursued on the several kinds of debt mentioned in it, shoulf) pre- 
scribe in ten years, if they were not wakened every five years. A 
depending action, ki which no new step has been taken for a vearto* 
gether, is said to sleep, and cannot be farther insisted in till it be 
wakened by a summons within the forty years, raised by the pur- 
suer, in the manner to be explained^ J5.'4. <. 1. § 62. The words 
of the statute, that these actions shall prescribe in ten years, if not 
wakened every five years, were so explained by the practice ina- 
mediately subsequent to the statute, that the action was adjudged 
to subsist for ten years without a wakening : so that it was deeined 

a sufficient interruption, if the first wakening was within ten years, ' 
and the wakening renewed every five years after ; Pr. Falc. 95, (C. 
of Wemyss^ Dec. 16. 1684, Dict. p. 11321). But by a posterior 
act, 1685, c. 14, all such actions are declared to prescribe, if the 
first wakening be not raised within five years after the action which 
was to be used as an interruption, first began to sleep ^'^. 

28. It is hard to comprehend the meaning of that clause in the 
statute, that it shall be without prejudice of any actions that are by 
former statutes declared to prescribe in a shorter time. There is 
no former statute limiting the duration of any of these actiona to a 
shorter period ; for in all the acts establishing the shorter prescrip- 
tions, it is only the right to bring the action that is declared to pre- 
scribe, and not the action itself when it is once commenced. 

29. Sundry obligations are lost by the running out of a shbrtel* 
period than forty years, without the aid of arty statute, where the 
nature of the obligation, or the circumstances of parties, justify }t 
Thus, though there is no act limiting the duration of bills, whemtir 
foreign or inland, to a short prescription, even where they ate « 
not protested and registered according to the directions of tlie att 
1681 ; yet as they are not intended for lasting securities, action 
refused on a bill after a silence of thirty years, unless it should 
proved by the defender's oath, that he had subscribed it, and thai 
the sum contained in it was still due ; Fac. Coll. ii. 158. (Wallace^ 
Jan. 9. 1759, DrcT. p. 1637) ; i^a/c. ii. 48. {Wallace, Jah. 31. 174i9 
DicT. p. 1631); which was soon after extended by Fah. ii. 
(Moncriefy Dec. 13. 1751, Dict. p. 478), to the case of a bill: wher) 
the accepter was dead, and which had lain over without diliigiesi^^ 
used upon it for twenty-three years. Thus also it was aajudgG ' 

th 

^"^"^ An action of reiluction, founded on a liolograph missive, does not fall undL 
this prescription ; S/ehiy 4r. 18. Jti?fe 1S25, (S. 4' IX) rid. infr. $ 43. 
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BdoK HI. ing obligations is said to be by taciturnity ; and arises from a prd- 
^'^^'"^^ ^ sumption^ that the creditor would not in his own particular situa- 

tion^ and that of hid party, have been so lodg silen^ if the debt had 
not been paid or the obligation fulfilled : So that no ffeneral rule 
can be laid down, at what precise time action may be Tost by taci- 
turnity.-^— '^Several rights and privileges fall under a short pie- 
scription^ which either have beetle or are yet to be explainea in 
their proper plaCM ; at the tight of restitution competent to minors, 
i^. I. tit. 7. § 35 i that of redeeming Upprisings^ B. 2. tit. 12. § 3. 34 ; 
atid adjudications, B. 2. til. 12. § 39* 40 ; the benefit of inventory, 

B. 

JC U no wber^ specified what kidd of «lrrit« on the part of tb« debtor, will be sufficient 
proof of such debts under the clause of the statute. It has been found, that any wri* 
ting {e. g. the marking of a partial payment, payment of interest, &c.) which clearly 
li»f>orts AD acknowiedgment of the debt, if granted after the six yesff. Of eVen 
A ihort time before the expiry of that term ^^^, will be sofficienc $ Fad. CalL 
Fib. S. 1784) SdOti, Dior. p. 111^6; Ibid. May ^S. 1792, Bussel^ Diet. p. II ISO; 
Ibid, May 19. 1797« Lindsays, Diet. p. 1 1 137 '^^ See also Ibid. March S. 1795, FlB- 
count ArbiithnotU Dicr. p« 1 1 133. 

It was founds Fac. ColU Jan. 31. 1787» BucHan^ Dict. p. II ISd^ that the seXentind 
prescription was not obviated by a relative writing, of equal date with the bill itsdf. 
The case, May 19. 1797, Campbell, was differently decided, DiCt. p. 164B '**. 

The stat^ further enacts, $ 40, That the years of the minority of the creditorsf in 
such notes or bills) shall not b^ computed in the said six years '^*. 

Standing the surviving partner, against whom action is brought, qualifies the admisaiofi 
by adding that he does not know whether the debt was paid by any of his copartaers ; 
Fac. Coil. Simart^ 5. Dec. 1833, (S. 4- D.)i T/iomson, 705. 

But where the debtor in the bill is dead, and action is brought against bis repreaeHla 
tive, prescription is not barred, by an oath, that the latter never beard of the bill^ and 
does not know whether it was paid or not ; Stirling^ ^c. 11. March 18 1 7* Fac.OolLi 
Houston^ 19. May 1825, {S.4rD.) 

Where a bill was granted for a previous debt, due under a clause of warrandice ia 
a conveyance of lands, the Court held that there was no novatio, that the original ob- 
ligation still subsisted, and that there was no presumption, from the lapse of the 
sexennial prescription, and the consequent extinction of the bill, that the previotn debt 
had been paid ; Sinclair, 19. Dec. 1823, {S. 4r D.) 

3^^ It is now quite established as the general rule, that no acknowlcdtfrnebt^ iffbs^ 
expiry of the six years, will avail; Horsburgh, 13. Feb. 1811, Pac. CM^ ; Ftrgimm% 
7. March 1811, Ibid.; Blade, 16. Jan. 1823, (S. jf />.); Maetavish, 25. Jan. lBt5| 
Ibid. The oase of Lindsays, where the Court sustained an acknowledgment gnlnted 
on the very last day of the six years, was a very special and extreme case : See 1. BM 
Coram. (5. edit.) 395 ; Thomson, 683-8. et seq. 

<< It is qtute inaccurate to say, th&t the prescription is interrupted by a mutkinff of 
'* payment of interest after six veats ; for this is merely the writ of the p&l^ ttlabtkSilkg 
<< the debt It has beett thought by some, that the writ or OUth of the debtoY l*eaM tip 
<< the bill for a second course of six years ; but this is quite iftcdrreet. It Is the iM/aii- 
« ly which is raised up, and it is then subject to the ordinary prescription ;** fit L. 
Fitmittjf, (the Cotut t6ti6Urii)g,) in M'Indoe, 18. tfao. 1824, (S. % D.). Prom thii 
dodtritte, flow two important practical consequences, in the case of joint aceeot^tis': 
1. Wherever the bill is kept alive, by action commenced, or diligence raised kM eti^ 
cnted, against any one of the accepters, within the statutory period, this ^ intemipti ih^ 
^* prescription as to all of them f and, the whole force of the bill remaining QliltDpaii^ 
the joint liability under it also continues, and action or diligence may be followed Oltl^ 
any time within forty years ; Fac. Coll. Gordon, 23. June 1784, Dtctv p« 7582 \ Stfkt^ 
§ 46, apudjln. ; Bell, ubi supra ; liomson, 676 : 2. But where prescription is ottce d* 
lowed to take efiect, and the bill to expire, so that it is the debt, and AOt the bill, whidk 
thereafter comes to be the ground of liability, the writ^ or oath, of eM:h of the iovtltl. 
co^bligants, as tending to a new, distinct, and independent constitution of the d^b^ 
wUl afiect himself only; Fac. ColL Houston, 31. May 1822, (& ^ D.)\ Fat. CM. 
Hasmmfs Trustees, SI. Jan. 1823, {Ibid.) \ M'Indoe, 18. Nod. 1884, {Ibid.) TbcM 
is a third oonseqoenoe^ which applies in the case of all bills whatever, tik Tbat SSlleM 
the bill is prescribed, there can be no summary execution, even gainst a pkttjr iA^ 
mitting the debt ; that being a statutory privilege attached to the biU^ Md of ecratsi 
expiring with the bill itself; Fae. CM. Jtinstrong, 16. May 18(H| Dt<«¥. p. lltWi 

3«^ Compare Sinclair, ^iipr. not. 5^^. 

^^* Where a bill is drawn by the minot^s trustee, this exception does not app^»ind' 
prescription runs as in the case of the drawer's own proper oUl i Hasttuq^sIVmiM^ 
supr. not. ^^^ See iii/r. $ 46. and not. ^. ibid. 
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management of processes, by omitting the proper pleas or defences 
which were competent to the Sovereign *. 

32. One might naturally conclude, that neither the positive nor 
negative prescription runs against the church, or against hospitals ; 
because neither churchmen, nor overseers of hospitals, are proprie- 
tors of the church-benefices possessed, or of the donations to the 
poor managed by them : For the overseers of the poor are barely 
administrators, and churchmen have no more than a temporary in- 
terest in their stipends or benefices ; who therefore ought in no 
respect to hurt their successors by their misconduct or negligence : 
Yet both the positive and negative prescriptions run against these 
successors, because it was necessary that property should not be kept 
for ever fluctuating, and the act 1617 makes no exception in their 
favour. Hence, the right of an old glebe of an united parish was 
found to be established in the proprietor of the adjacent lands, as 
part and pertinent of them, by a forty years' continued possession ; 
Edg. June 10. 1724, Crawford, (Dict. p. 10819) ; see Stair, June 
30. 1671, Beidmen of Magd. Chapel, (DfCT. p. 11148). This doc- 
trine is also applicable to corporate bodies, as universities, &c. ; 
Gosf Jidy 14. 1675, College of Aberdeen, (Dict. p. 7230). 

33. Our law has however so far favoured churchmen, because 
their rights are more exposed to accidents than those of other men^ 
through the frequent change of incumbents, that thirteen years- 
possession is accounted sufficient to support a churchman's right 
to any subject as part of his benefice, though he should produce 
no title in writing to it. But this is not properly prescription : 
For prescription establishes a firm right in the possessor, whidi 
stands good against all grounds of challenge ; whereas the decenn&- 
lis et triennalis possessio confers on the churchman no more than a 
presumptive title ; his possession is presumed to be well founded, 
till the contrary appear ; and hence the rule is thus expressed by 
the canonists, Decennaiis et triennalis possessor non tenetur docere ae 
titulo ; his title is presumed from his possession ; but as it is 
barely a presumption, it may be elided by a contrary proo£ If 
therefore the churchman's title be recovered, either out of his own 
hands or from others, and it thence appear that he has possessed 
to a greater extent than his title warranted him, his possession will 
be restricted within the bounds of the title thus recovered ; StWf ^ 
Jvly 11. 1676, Bishop ofDumblain, (Dict. p. 7950) ; Forbes^ J^kf^ 
23. 1708, Representatives of Rule,[BicT.i^.llQQ2) ^^\ This presump-^ 
tion, relative to a churchman's thirteen years' possession, bears Imf!::;^ 
little resemblance to the rule of the Roman chancery, TriennaISm 
possessor ben^cii est inde securusy That the possession of a 
for three years, under a probable or specious title, secures \ji^i 
possessor ; or to that other rule assumed by canonists, Th^sl 
ten years' possession of a benefice creates a presumptive title to i'ft; 
see P. Gregor. Nov. Inst. t. 40. § 19 : For these last- mentioned 
rules concern the right to the benefice itself; whereas the pre- 
sumption first stated, takes the incumbent's right to the benefices 
for granted, and serves only to ascertain what subjects are to bere^-— 
garded^'^as part of the benefice. 

* See Slair^ Feb. 1. 167), Ferguson^ Dict. p. 10775 ; Fac. Coll. Dee. 1?7S, CfaM.^^ 
Annexed Estates^ Dict. p. 7860. See also the case of Gillies against Graham^ iq wU^B 
the court) Feb. 1804, ordered memorials upon the general que8tion» Whether, the 
gative prescription runs against the King ^^^. 



38» Xhis case of Gillies v. Graham^ does not seem to have entered the bookfc 
also Dirl. and Siew. v. Prescription against the King. 

'^' Greig, 21. Nov. 1809, Fac. Coll. See on the subject of this, and the follomii^= 
section, Connelly {Parishes) 4S9, et seq. 
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34. As this thirteen years' possession has been introduced to sup- 
ply the want of titles in writing, it would probably not be adjudg- 
ed to extend to the right of vicarage-tithes; seeing these are not 
constituted by writing, as the other stipend is, but regulated by 
custom ; so that as to them the reason of the privilege ceaseth. 
Neither does it obtainj^n subjects which the law hath added to be- 
nefices, without making them properly part of the stipend '®^ ex. gr. 
in the extent of the minister's grass ; Nov. 12. 1737, Min. of Duni- 
pace^ (DicT. p. 11004). This sort of possession constitutes a pre- 
sumptive title, not only to the present incumbent, but to all suc- 
cessors, who are entitled to plead upon the possession of their pre- 
decessors in office. Stair seems to be of opinion, B. 2. L, 8. § 29, 
that the three years' possession of a churchman contained in the 
above-mentioned rule, TriennaJis possessor^ ^c. though it does not 
avail the churchman's successor, yet secures the incumbent who 
has possessed for that time in the subject so possessed during his 
life as part of the benefice. And though he observes that the de- 
cisions upon this precise point are not clear, yet he cites one ob- 
served by himself. Stair j Nov. 25. 16f65, Peter, (Dict. p. 10640), 
to prove, that by the usage of Scotland, seven years' possession by 
a cnurchman, of tithes, or of any other subject, as part of his sti- 
pend, entitles the possessor to thebenefit of a possessory judgment, 
in virtue of which he may continue his possession, though a pre- 
ferable right should be produced, till his own be formally set aside. 
The rights of churchmen having been exposed to many accidents 
at the Reformation, the court of session, for some time subsequent 
to that period, when no title-deeds appeared, decided^uestions re- 
garding church-lands, according to the possession at the time of 
tfie Reformation, and for ten years preceding it, and allowed a 
proof of the possession by witnesses. A proof of this kind, how- 
ever, having in course of time become impracticable, an act of se- 
derunt was made, Dec. 16. 1612, whereby the Lords declared, that 
in time to come they would decide all questions with regard to 
church-lands, and livings pertaining to churchmen, by their posses- 
sion for thirty years immediately preceding the suit concerning 
them ; Spottim. Pr. p. 190 ''*. 

85. Whether the positive prescription of forty years runs against 
oninors has been doubted. The statute 1617, on the interpretation 
^^ which this question depends, establishes first the positive pre- 
^ription, and afterwards the negative, by two distinct clauses, with- 
^iit deducting in either of the two the years of minority. Then fol- 
lows a third clause in the following words : And sicklike it is de^ 
^oredy That in the course of the said forty years^ prescription, the years 
9f minority shall not be accounted. As neither of the two first clauses 
^Qact any thing concerning minors, and as the reason appears 
■*ronffer for saving the heritage of minors from the effect of the 
positive prescription, than for protecting their claims of debt against 
^e negative, it was adjudged, Fac. CoU. i. 118. (jB/aer against iS%e<2- 
^en, Dec. 6. 1754, Dict. p. 11156) *, that the enactment in favour 

of 

^ This decision has been considered as finally settling the point ; Fac. CoU. 
^O0^ 2S. 1798, FuUarton, (in note to p. ^19.) Dict. p. 11175. See abo Kilk. No. 6. 
'^^ce PaxacmPTioM, Ged, Dec. 5. 1740, Dict. p. 10789 ^s^ 

'^^ Compare, Cofinett {Parishes,) 448. 

^ ^*s j^^ fifgi edition contains the foUowinff additional sentence : *^ This right being 
^ ^cpreialy limited to church lands, is quite aiffierent from the thirteen years' possession, 
^ Whidi is suflkient to cstaUish the right of an incumbent, to other subjects, as part 
benefice. 



Title VII. 

To .what sub- 
jects this prcf- 
scription does 
not extend. 



Act of Sede- 
runt, relative to 
the possession 
of church-lands. 



Minors saved 
from the efiect, 
both of the po- 
sitive and nega- 
tive prescrip- 
tion ; 

but not hospi- 
tals for minors. 



'^' Reported also by Elchies, h. t No. 22. and v. Atyudicatiorif No. 28. 
VOL, II. 9 L 
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of minors in the third clause, should not be restricted to the case 
of the negative prescription, though that was established by the 
clause imnnediately preceding, but ought to be extended also to 
the positive. This interpretation seems agreeable to the opinion 
of former writers, St. B. 2. /. 12. § 18. and Mack. § 15. h. /•, who 
do not distinguish in this question between the positive and the 
negative prescription *. The exception of minority, however, does 
not extend to such hospitals for children as have a coqtinual suc- 
cession of minors, one after another, where the children are always 
discharged from the hospital before majority ; for that is a cams 
insolitus^ which is presumed not to have fallen under the eye of 
the legislature ; and the admitting of such extension must have 
rendered all dealings with orphan-nospitals most insecure ; Fount. 
Dec. 17. 1695, Heriofs Hospital^ (Dict. p. 10786). It has been al- 
ready said, that the short prescriptions run against minors, where 
minors are not expressly excepted in the statutes establishing them ; 
vid. supr. § 16 '^^. 

36. The negative prescription begins to run only from the time 
that the debt or right caa be demanded in judgment, or sued up- 
on ; because, till then, negligence cannot be imputed to the credi-- 
tor, and prescription is the penalty of negligence. The act 1617 
does indeed precisely fix the date of the obligation to be the period 
from which that prescription begins its course ; and in the same 
manner, the act 1579, c. 82. declares, that actions of removing 
against tenants shall prescribe in three years after the warning given 
to the tenant : But the words of these and other such statutes are 
in practice equitably explained, or gather corrected, into an agree- 
ableness with this rule, that the course of prescription cannot by its 
nature commence against an obligation, till that obligation be pro* 
ductive of an action. Hence prescription runs against a bond, not 
from its date, according to the words of the act 1617, but from thie 
term of payment ; because, till then, the creditor can make no de- 
mand; Stair, Feb. 17. 1665, Butter, (Dict. p. 11183) f- On the 
same ground, where a bond is payable to a husband and wife, and 
the longest liver, prescription does not begin to run against the 
wife's interest in it, till after the husband's decease; because, while 
he is alive, the wife cannot sue upon it ; Stair, June 22. 1675, Cow, 
(Dict, p. 11183); see also Ibid. June 23. 1675, jBrwce, (Dict. 
p. 11185) ^^^ Hence also, in removings, the course of prescription 
commences only from the term at which the tenant is warned to 
remove ; though the words of the act 1579, c. 82. expressly warrajD\tJ^ 
the commencement of it from the date of the warning ; because tblBiki 
landholder cannot, till the term of removing be passed,, insist ift tho^n 
action of removing cum effectu; vid. mpr. § 18. in Jin. In like mannfi^^z 




* It has been found, that in the case of an entail, the only minority for which the;! 
makes deduction, is that of the heir to whom the succession has open^, not of any ^ -»j 
pectant heir; July 12. 1789, MacdoU^al^ reported by Kilk. No. 5. voce Prescriptic^ -xt^ 
and by Clerk Hbm6, No. 186. Dict. p. 1094? ; Fac. CM. Dec. 21. 1785, Qordm, Dicn^; 
p. 10968 ; Rid. Jan. 81. 1792, Cred. of Auchindachy, Dict. p. 10971 ^^^. See as to 
the application of this rule, Fullarton^ 28. Nov. 1798, Dict. p. 11171. 

t See this accounted for, Karnes^ Elucid. Art. 83, p. 245. 

^^^ This last case was affirmed on appeal. See also D. Buccteuchf 80. Nov. 1826^^ 
fS. 4* D.J ; infr. § 87. injtn : Sandford^ 150. et seq. 

58^ Fid. supr. § 29. not. "*. 

3<8 Where a bond is assigned in trust, prescription against the party Jiaving 
beneficial interest, does not run from the date of the assignment, but from the time o* 
the trustee's receiving the money ; Gregory, U. May 1716, in Dom. Proc.^ idiirroHigfl 
judgment of the Court of Session, Ro^rtson^s Cases, 178. 
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the years are computed, in the prescription of an inhibition, not Title VII. 
from its own date, nor even from the date of the bond or right grant- '^^ ^ *■ ^ 
ed to the inhibiter's prejudice, but only from the time that such 
nght is made public to the inhibiter, by seisin, or real diligence used 
on it; Pr. Fak. 32; [Moutry, Nov. 22. 1682, Dict. p. 11187.) 
^e may therefore conclude, that though the act 1617 statutes, 
that the prescription of actions of warrandice shall run, not from 
the date of obligation to warrant, but from the actual eviction, be- 
cause, before the subject is evicted, there can be no room to sue 
upon the obligation ; yet this is not to be understood as the only 
exception frorn the rule of the act, That the prescription of obliga- 
tions runs from their dates, but rather as an example by which to 
determine all other cases of the same kind. 

37. It is a rule grounded on the same principle. That contra non Contra non va- 
vaienlem agere non currit prascriptio ; prescription cannot operate *^«» ogere 
against one who is under any legal incapacity to sue ; for no man can ^^^i^^^^^^' 
be called negligent for omitting what is not in his power. When ^^* 
therefore one is barred from prosecuting his right by a forfeiture, 
against which he is afterwards restored ex'jvMUia^ the years of his in- 
capacity must be deducted from the prescription ; Stair^ Jan. 25. 
1678, D. Lauderdale^ (Dict. p. 11 193) ^^^ Nay, in some cases, pre- 
scription does not run against a person, though the impediment which 
bars him from acting should not amount to an absolute disability. 
Thus, though a wife may, upon application to the court of session, be 
authorised tosue her husband for performing his part of the marriage- 
articles ; yet if she forbear to insist, ex revereniia mantalU from the 
duty which she apprehends she owes to her husband, prescription hath 
no operation against her while she is vestita viro ; Stair 9 July 5. 1665, 
JtfocArte, (Dict. p. 11204). But in all actions competent to the wife 
against third parties, upon bonds or other obligations, prescription 
runs against her, even during the marriage ; since the reverentia ma-- 
ritclis is no bar to the suit ; and if the husband will not concur, the 
wife may be authorised by the session ; see DirL 297, ( Taylor ^ S^c. 
Nhv. 16. 1675, Dict. p. 6055). On a similar ground, prescription has 
course against one for not bringing an action upon his right, if he 
assign any just cause of forbearance ^^"^ ; ex. gr. if he can have no 
l>enefit by the suit ; for in that case his forbearance cannot be im- 

guted to negligence, but to this, that the action would be fruitless. 
V>r this reason, where a creditor who is in the right of two separate 
^^judications against the same estate, has possessed for some time 
upon one of them, which is afterwards declared a redeemable right, 
BucK possession preserves the other adjudication from prescribing, 
^Uiout any positive step taken by the adjudger for that purpoise ; 
^r it would serve no purpose for him who already holds a total pos- 
SGBsioD of the subject upon one title, to bring an action upon any 
^HHer, since the only view of bringing a suit is to obtain possession ; 
8ee Nov. 26. 1728, Fraser, (Dict. p. 10661), observed in (Folio) 
^^Het. ii. p. 97. Hence also a husband who has acquired a right 
^fiEecting his wife's estate is under no necessity during her life to use 

diligence 

^^^ But see (yNealj 2S. Nov. 180S, Dict. p. 1120]. The prescriptioi^ of bills is 
^t. stopped by sentence of outlawry against the debtor ; Brodie^ 20. Fitb^ t SdJ^, Fac. 
9^^. As outlawry, indeed, affects the rights only of the person oMtlawed; itiia at aU 
^it^es competent to take decree against him, though his right of defence is cu^ .off; SU'^ 
P*V^ B. 2. t. 5. $ 60 ; Fac. Coll. Macombie^ S. Jan. 1750, Dict. p. 4775. 

.g^^^'^ See, as to the practical extent of this principle, Fac. Coll. Macghie^ 17. Dec. 1776, 
'^cr. p. 11112, and v. Prescbiption, App. No. 3. 
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diligence for pre8erving the right from prescription ; for while she 
lives, he is possessed of all the rents ot her estate ^re maritif and 
so can profit nothing by his diligence ; Fac. Coll. iu 63. § K {GordoUi 
Dec. 1. 1757, Dict. p. 11161) *. — There is a case which at first ap- 
pears an exception to this rule, but indeed is not If an entailed 
estate has been possessed by the immediate heirs, upon unlimited 
titles, beyond the years of prescription, a remoter heir cannot urge 
the plea of turn valens agere^ thougn the right of the immediate heirs 
was preferable to his ^^\ The reason is, that every action founded 
upon the entail, was competent to the remoter heir against those in 
possession. He might have brought an action, concluding, That 
the deed of entail might be exhibited in court, and recorded ; that 
the heir should be ordained to make up titles, as directed by the 
entail ; or even that the contravention might be declared, and the 
estate evicted to himself f. 

38. This title may be concluded with a short account of interrup- 
tions, which are, steps taken by the owner of a right or debt againal 
the possessor or debtor, for preserving it from prescription.— —In 
handling this doctrine, it may be explained, Jirgt^ negatively, wha( 
cannot be deemed interruption ; nextf positively, by what acta oi 
deeds, whether written or verbal, prescription may be interrupted 
and, Uutlt/^ the efiects of interruption, and the statutory requisitei 
to sundry kinds of it— By the expression in the two statutes 1469 
and 1474, relative to the prescription of obligations, that they shall 
prescribe in forty years, if document be not taken on them within 
that time, nothing can be understood, but that they are lost, if some 
act be not done or used by the creditor before the elapsing of that 
period, by which the debtor may know that he is following forth hit 
right. It must appear therefore from the obvious notion of intemip 
tion, that the bare registration of a writing cannot interrupt or breal 
the course of prescription, either positive or negative ; Stair^ Jan. 12 
1672, Johnston^ (Dict. p. 1 1237^ ; for though the proprietor or credi- 
tor, when he registers his ground of right or obligation, does a deed bj 
which he owns his right ; and though registration be in several re 
spects accounted a decree, which is the strongest of all intemiptions 
yet no notification is truly given to the possessor or debtor by regis- 
tration ; and there can be no interruption, without certifying the pea 
sessor of the subject, or debtor, that the proprietor or creditor is ft>L 
lowing forth or prosecuting his right %. For this reason, no con- 

veyanee 

* See KUk. No. SO. k. t. Smithy jpr. Jwie 30. 1 752, Djct. p. 10803, {supr. $ 6. nd. ^ 

t See Fac. Coll. March 1. 1782, E. of Dalhousie contra Maule^ Dict. p. IC98S 
where a latent entail was found to be cut off by prescription, both positive and n^atife 
except in the case of a lease, as to which the defence of non valentia agerc cum fffkC 
was sustained ^^*. 

% The doctrine here maintained, that a decree of registration does not intermg 
prescription, has been confirmed by many decisions; Nov. 27. I68O9 Lauder^ reporte 
by Spotiiswoodj p. 2S7, and by Iktrie^ Dict. p. 10655; Fac. Coll. Nao. 26. 176 
DouglaSf Heron 4* Company, Dict. p. 11 127. 

Even though letters of homing have been raised on the decree of registration, («■ 
a suspension presented by the debtor, infr. $ 39,) this will not be suflkient, unlets tl 
hommg has been followed by a charge; Dalr. Na 177, Wright ^ Dec. II. 1717, Die 
p. 1 1268 »*'• 

^*» Fid. tupr. j 85. not. •, p. 778. 

'^* Afterwards, and on the same principle, prescription was found to reach cl 
case of the leaae also; Mmde, 8. Dec. 1817, Fac. Qdl. 

** Nor letters of poinding, unless followed by execution ; M^Nicol, 29. Nov. ISS 
(jS. 4* D.) 
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vev ance or transmission of a debt can be considered as an interrup- 
tion of the negative prescription, not even where it is intimated to 
tb^ debtor : For though the intimation apprises the debtor of the 
debt and conveyance, that is barely a form necessary for perfecting 
th^ assignee's title to the debt ; but no notice is thereby given to 
th^ debtor, that the assignee intends to prosecute it, or to demand 
pavi^ei^t from him. Upon a similar ground, citation against the 
deotor, when it proceeded on a blank summons, u e. a summons 
not; libelled, B. 4. tit. 1. § 5, could not be looked upon as a cer* 
tilj^ing of the debtor, nor consequently as an interruption of the 
prescription of any particular debt ; see Stair^ July 1 4. 1 669, E. 
JHficMfisi^alf (DicT. p. 10323) ; because the defender could not, in 
such case, know the special ground on which the pursuer was to 
insist *. Hence also no citation upon a summons, though libelled, 
can interrupt prescription as to grounds which are not specially 
libelled upon; Fount. Feb. 16. 1699, Menzies, {Dict. p. 11258). 
A^Mid an action upon a debt secured by inhibition, though it pre- 
serves the debt itself from prescribing, does not stop prescription 
of* the inhibition used upon it, which can only be done by a reduction 
ear capite vihibitionis ; June 22. 1681, Kennoway^ (Dict. p. 5170). 

39. The course of the positive prescription may be interrupted 
by any act by which a proprietor of either an heritable or move- 
able subject uses or asserts his right against the possessor ; and the 
course of the negative, by acts by which a creditor prosecutes his 
ground of debt, or uses diligence upon it against the debtor. And 
It frequently happens, that the same act of interruption may pre- 
serve from the negative prescription the right of him who inter- 
rupts, and break the course of the positive, which is running in fa* 
vour of his adversary. More particularly the course of the nega- 
tive prescription is effectually broken ; firsts By any declaration sign- 
ed by the debtor acknowledging the debt, or by a missive promi- 
sing payment ; for though these are not the deeds of the creditor, 
they are in effect corroborations of the debt by the debtor ; which 

must 

I^ord Kilkerran expresses doubt, whether prescription is effectually interrupted by a 
'obnoUsion relative to the claim ; Kilk. No. I i. voce Prescripiion, Garden^ Nov. 26. 
*''*3, Dict. p. 11274. 5»4, See Far. Coll. June 19. 1765, Buchanan, Dicr. p. 11676. As 
^^ ^e effect of an obligation to submit, see Fac. Coll. July 27. 1757, Hay^ Dict. 
P* 11276 3^^ 

This has been repeatedly found $ Kilk. No. 4. voce PitescRiprroN, Macdougal, 
h SO. 17S9, Dict. p. 11278 ; Fac. Coll. June 28. 1784, Gordon^ Dicr. p. 7582. 

3 94 Xhis is not an accurate statement of the doubt entertained by Lord Kilkerran. 

ia Lordship says, ^* A general submission is no interruption of the prescription of 
^* cosy daim ; and it was even doubted, if a special submission, now canceOedj would 
'* be an interruption.'' To the same effect is Lord Elchie^ report, No. 85. h. t. 
A^ocordingly, in a more recent case, where the decisions both in Garden and //ay 
Were commented on, the Court held, that, though a general submission of all clags, 
^cfcims, Sic, without evidence that a particular debt had been included under its ope- 
^^tion, would not interrupt prescription as to that particular debt, yet, << where a 
^ submission refers to the very matter in question, especially where proceedings have 
^ been held under it, it does interrupt prescription ;" Fans, 14. June 1816, Fac. Coll* 
j^e principle is here much the same, as in the case immediately afterwards noticed 
i^ the text, of citation on a blank summons, or on a summons where the grounds of 
^^^ particular debt are not specially libelled. 

^'' In this case, such an obligation, added to other circumstances, was found 
^ effectual interruption. But the judgment was reversed on appeal, 24. April 
^''fiS, Dict. p. 11279; and in the case of Fans^ stqn-. not.^^^f the Bench seem to have 
*^<nitted that it was " properly reversed." 

Vol. II. 9 m 
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Book III. must preserve the right against any prescription that may be run- 
ning in his favour. A new course of prescription must run from 
the date of the acknowledgment. 2dly^ By citation or action at the 
suit of the creditor against the debtor ; or by any judicial demand 
of the debt made by the creditor ; ex. gr. a requisition used upon 
an infeflment of annualrent: But no extrajudicial demand of the 
debt is accounted an interruption, if it be not accompanied with 
some acknowledgment of the debt by the debtor ; Fount. July 4. 
1705, Lo. Pitmedden^ (Dict. p. 1 1261 *.J 3rf/y, By a charge given by 
the creditor to the debtor on letters of Iiorning j and, in general, by 
every diligence used on the debt, as inhibition, arrestment, poincf- 
ing ^^^^ and adjudication. The simple raising and signeting^ either 
of a summons, or of letters of diligence, makes no interruption ; 
because if the debtor be not either cited or charged thereupon, it 
is no notification to him ; and this holds, though the debtor should 
offer a suspension of the diligence, which is frequently done before 
a charge be given, Dalr. 177. (Wright^ Dec. 11. 1717, Dict. 
p. 11268) ; for suspension is a deed, not of the creditor, but of the 
debtor, which does not import an acknowledgment of the debt^ 
4/A/y, Partial payments made by the debtor interrupt the long. ne- 
gative prescription ; because that long prescription is grounded on 
a presumption, that a creditor has relinquished his claim, which is 
plainly elided by his receiving the partial payment. But none of 
the short prescriptions of debt are interrupted, but on the contrary 
receive additional strength by partial payments ; because the short 
prescriptions are grounded on a presumption, that the whole debt 
was paid within the years of prescription ; and that presumption 
can never be taken off or weakened by a proof that part of the 

debt 

• It is enacted by StaL 3S. Geo. III. c. 74, $ 41. (54. Geo. III. c. 187. $ 52.) re- 
lative to the sequestratioD of the estates of persons engaged in trade, <<That the making 
<< production of the ground of debt, or certified account, mrith the oath of verity tbere- 
<< on, in the hands of the interim factor, sheriff-clerk, or trustee, or in the court of 
<< session, shall have the same effect as to interrupting prescription of every kind, from 
<< the period of such production, as if a proper action had been raised on the said 
« grounds of debt against the bankrupt, and against the trustee." A provision nesr^p 
ly similar had been made by a prior bankrupt statute, 23. Geo. III. c. 18. § 36. It . 
seems also to be understood, that prescription may be interrupted by producing, the % 
document of debt in any action relative to it, provided the proper debtor be made a ^ 
party to such action ^^^ ; March 9. 1756, and Jtdy 27. 1757, Ifoy against Kings Adwth^ 
catej Dict. p. 11276 3s>7. Pac. CoU. Nov. 26. 1784, Douglas^ Heron and Compamf^ 
Dict. p. 11127. 



39^ This seems to be stated too broadly. To give production of the document 

eflbot stated, it seems necessary that the action should be such, that the claim cooldM 
be discussed, and decree competently obtained therein, by the creditor, e. g. a ronkiii^ 
and sale, as in DauglaSf Heron and Company, supra, not. i a multiplepoinding,Jtfac3 
9. July 1802, Dict. p. 11051 ; Graham, 30. May 181 1, Fac. Coll. / or <* any i 
<<proces8 of competition *," infra, $ 41 ; 1. Bell Comm. (5th edit.) 393 ; Tioms^n^ 67 
The pfodnction of a claim, though accompanied by an oath of verity, in a procew 

Xtion and sale, brought at the instance of tutors, for authority to sell the { 
r's estate, was held not to interrupt prescription ; Ferrier, 9. Jtdy 1811, Fmc 
See also M'Nicol, 29. Nov. 1821, {S. 4* B.). 

The quinquennial prescription of arrestmenu is interrupted by a multiplmoindio^^ 
to which the arrester is a party ; supr. § 20. not *. p. 768 ; it^r. $ 41. in Jin. This Jidd^^ 
thouffh production of the arrestment and grounds of debt is not made in the acticMi^ 
withm the five years ; Macmath, and Graham, supr. 

« 

397 The production founded on in this case was not sustained ; and judgadedC V^ 
that effect was affirmed on appeal. 

3»« Vid. supr. $ 38. not. ^9^. 
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whomsoever it has been used, may be pleaded by any creditor^ 
where the bringing of such suit has been intended by law to promote 
the common interest of all the creditors. Thus the quinquennial 
prescription of an arrestment may be interrupted, by an action of 
multiplepoinding, insisted in, not by the creditor-arrester, but by 
the arrestee against the arrester ; for as all the co-arresters have a 
common right to appear in that action for their several interests, 
and obtain decree thereupon according to their legal preferences, 
it must have the same effect as if it had been brought at the suit 
of the arrester himself; July 20. 1732, Crawfurd, (Dict. p. 11049), 
observed in (Folio) Diet W. p. 117 *"". 

42. Where the possession of a subject is either voluntarily aban-^ 
doned by the possessor, without any intention of resuming it, or is 
actually taken from him within the forty years, the course of the 
positive prescription is broken with regard to him who has thus 
abandoned the possession, or been turned out of it ; because the 
law hath said, That in order to establish a right by prescription, the 
possession must be constant and uninterrupted through that whole 
period. Though therefore the former possessor should recover 
the possession, he must enter upon a new course of prescription, 
to be computed from thetimeof that recovery, L. 5. De usurp. In- 
terruptions used by protestation, or even viajuris^ by process not 
followed forth to a sentence, where the possession is not inverted) 
but the possessor continues to possess, either by himself, or by an^ 
other in his name, though they are indeed profitable to him who 
uses them, have no effect against the possessor in favour of third 
parties, agreeably to the rule, Res inter alios acta^ cUiis neque nocet 
neque prodesL 

43. Interruption of prescription may be either of real rights, or 
of personal debts, as sums of money. Some particular forms are 
common to both kinds ; and in others, the two differ. By our 
more ancient law, all citations to interrupt prescription, proceeding^ 
on libelled summonses, though nothing had followed on them, wer^ 
effectual to break the course of prescription, because they wer^ 
vouchers used by the proprietor or creditor upon the right or deb^c 
within the forty years : But by 1669, c. 10, all citations which sha^ 
be used from thenceforth, for interrupting the prescription, eithtt^. 
of real or of personal rights, must be renewed every seven yea^^ 
otherwise they are declared to prescribe. Minority is except^^ 
from this act, and consequently citations used by minors need i^rs 
be so renewed. This statute relates to all prescriptions, whetfcnje 
long or short ; Dalr. 15, {E. of Forfar^ July 21. 1699, Ih. ^?r 
p. 11324) *. From the limitation of this act to citations, it mu^ 
be observed,j/?r«/. That if, upon the citation, there shall follow H^ 
appearance of parties, or any judicial act, it is no longer acconntet/ 

a bare citation, but an action, which subsists, though not renewed, 
for forty years ; Dec. 1731, Creditors of Libberton, (Dict. page 
11321) ; unless it be an action whose duration is confined by sta- 
tute to a shorter period, as in the case of actions on arrestment) 
* which, by 1685, c. 14, are declared to prescribe if they are not 

wakened 

♦ Sec Fac. Coll. vol. iii. No. 55. Camerons, July 30. 1 76 1 , Dict. p. 1 1 3S I , and Mo. 1»^ 
Macpierson, Feb. 15. 1764, Dict. p. 2605. 



^•' Vid. supr. J 20, not.^ \ $ 89, not 3^*. 
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wakened every five years ; Jan. 14. 1726, Gray^ (Dict. p. 11331), 
cited in (Folio) Diet ii. p. 131 ^*'*. 2(%, That interruptions by dili- 
gence fall not under the act 1 669^ but subsist for the whole course 
of prescription, without the necessity of being renewed ; Fount. 
Feb. 15. 1704, Johnston, (Dict. p. 11259). Tlie difference between 
interruptions by citation and by diligence, lies in this, that where 
a creditor falls from his citation, without carrying it the length of 
an action, it looks like a passing from it ; and therefore the same 
force ought not to be given to that slender degree of notification, as 
to interruptions by ailigence, which leave behind them strong 
effects aginst the debtor's person and estate. 

44. It was also common, by our former practice, to all kinds of 
interruption, that the citations for interruptmg might be given, not 
only by messengers, but by the officers of mferior courts, who were 
generally amongst the lowest class of subjects, and might be more 
easily corrupted by bribes or promises, to antedate weir execu- 
tions. As the reposing such a trust in these officers tended to; 
render the rights of land estates precarious, all interruptions of real 
rights by citation:^ are, by another clause of the said act 1 669, or- 
dained to be executed by messengers, who give security at their 
^uimission for the faithful discharge of their office. That singular 
sticcessors in heritage may be certified by the public records, what 
^ots of interruption have been used against the subject of their pur- 
elmase^ it is provided by 1696, c. 19, that all summonses used for 
ir&temipting the prescription of real rights, shall pass qu a bill un- 
der the signet, and specify all the grounds on which they proceed, 
and be registered, with their executions, within sixty days, in a 
particidar register to be kept at Edinburgh, otherwise that they 
sHall be ineffectual against singular successors : And that no inter- 
ruption of real rights, made viafacti, shall be of force against them, 
iF an instrument be not taken on it, and registered within the same 
time, and in the same record, as is required in the case of inter- 
itifitions by summons. 

45. Interruption has the effect to cut off the course of prescrip- 
tion ; so that the person prescribing cannot avail himself of any 
pttrt of the former time, but must begin a new course, commen^- 
citia firom the date of the interruption m the negative prescription, 
*«xd from that of the recovery of possession in the positive *. 
-"Unority, therefore, is truly no interruption, though it gets that 
^ttme in vulgar speech ; for it is no document or evidence taken 
*^y the minor on his right, which is the description given of inter- 
^^^ption in the acts 1469, c. 29, and 1474, c. 55. It is no more 
^^^him a personal privilege competent to the minor, that he shall not 
^i^er by the elapsing of time, while he continues minor. Neither 
^oes it, like a proper act of interruption, break the course of pre- 
scription ; 

* So the CSourt have found as to the septennial prescription of cautionary engage- 

VBnU; Pres. Dalr. and Bruce, Gordon, Jan. 19. 1715, Dict. p. 1 10S7 ^^^ The aues- 

^00, How fax the same rule applies to the other short prescriptions ? appears to have 

)>M repeatedly under the consideration of the Court. See Fac. Coll. May 23. ] 792, 

^^md, Dict. p. 11130; i^Tf. March S. 1795, V. ArbiUhnoU, Dicr. p. 11183^''^ 

^^ Prescription, in the case of actions on arrestment, runs from the date of the last 
'^cf procedure, and not from the falling asleep of the process ; Graham, May 30. 
^^IKHecCoU. 

^^' See this case commented on, Thomson, 693. 

^"^ Vid. supr. $ 29, noi. ^^^ and case of M'Indoe, ibi cii. 

^^L. 11. 9 N 
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scription ; the years of minority are only discounted from it : S& 
that its operation is indeed suspended during the minor's non*age ; 
but how soon he becomes major, the prescription, whidk had com* 
menced before the minority, continues to run, and the year» be* 
fare the majority are conjoined with those after it, in order to com- 
plete the term of prescription. This doctrine is applicable also to 
the privilege arising from one's legal incapacity to act The minor is 
entitled to this privilege of suspending the course of. prescription, 
not only when the ri^t against which it is running is vested di- 
rectly in himself, but when it stands in the person m a trustee for 
his behoof; Fac. Coll. ii. 63. § 1, {Gordon^ Dec. 1. 1757, Dicr. 
p. 1 1161) *. By the said statute 1617, no minority is'to be discounted 
from prescription, but that of him against whom the prescription is 
used and objected. The act expressly says, that the years during 
which the parties agwist whom prescription is objected are m^n, 
shall be counted; there is no insinuation, that they may avail 
« themselves of the minority of third parties, from whom they derive 
no right : And if this privilege of minority may not be used with- 
out authority from the minor, still less can it be made to operate 
ai^inst his interest, or what maybe presumed to have been nia de* 
snre. For instance, one cannot, with a view to elide the eflfect 6f 

Srescription run against his title, plead another's minority, in or- 
er to defeat the minor's own title, or subject him to limitadcma 
and fetters which it was evidently his intention to get free fiom« 
A decision, however, is observed in 1756, JPbc CoU. L 214, {^AtfUm. 
against Mamfpermyy Dict. p. 10956), where the court sustained the 
plea of minority under these circumstances ; but that judgment 
upon appeal, reversed by the House of Lords. - 

46. In an obligation, where the right of the creditor is unlimited 
extending equally against all the obligants and subjects which it 
fects, if the right itself be safe from prescription, the whole of it 
preserved ; since, as the right continues unum quid^ one part of 
cannot be separated from the other. On this ground, 
used by an annualrenter, whose right is constituted on two 
rate tenements, against any one of them, even after the right of 
two has gone to different persons, or payment oi annualrent m 
by the proprietor of one of the tenements, preserves from tht 
gative prescription, the whole right of the annualrenter, which 
not be weakened by the proprietor's making over one of the 
in favour of another; iSfotr, June 22. 1671, Z/. Balmerino^ (Dursv^ 
p. S350). But whether such diligence can also hinder the poMG^^ 
sor of the other tenement under a singular title, from the boicfit^^rf 
the positive prescription, may be doubted : For no intermption n^^^ 
be said to be made by the diligence, which we have sdppoftadt^-o 
aBect only one of the tenements, against the possessor of the otfaer"^} 
and if he continues to possess without interruption for the fbrt^J 
years, he seems to be precisely in the case of the act 1617 } uidi 
the two tenements should be parcels of the same barony } in wliii 
case there is no doubt that the interruption would be effecttifll Uir^^^ 
the whole« Baronia being nomen universitiUiSf it is quite estabBsl^^ 
• ed, that interruption against the possessor of a barony, by arrestim-igf 
or levying the rents of any part or tenement, covers the whole &otfS> 

* See a contrary decision, Fac. ColL i. No. SO?, June 24. 1750^ MaeMkm^i Cft^ 
drf»,DiCT. p. 11160^**^ 

^^^ And another I Hannaj/s Trustees^ supr. $ 29. noL ^®*. 
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pfescription ; vid. supr. B. ^ L6* §18*. In the same manner, 
diligence used upon a debt against any one of two or more co-prin- 
cipals, preserves the debt itself, and so interrupts prescription against 
aU of them ^"^ ; and diligence used against a cautioner, interrupts pre- 
scription as to the principal obligants. Thus also, by our former 
.law, a partial payment made by the principal debtor, interrupted 
Description from running in favour otthe cautioner ; Dec. 18. 1667, 
J^tchobon^ (DicT« p. 11233). But since the statutory limitation of 
fMutionary obligations by 1695, c 5, the cautioner is free, barely by 
Clie elapsing of seven years, notwithstanding any diligence usea 
against, or even partial payments made by the principal debtor, 
iv^iifain the seven years* 

47* In obligations where the right of the creditor is divided into 
distinct parts, either originally, or by voluntary conveyance from 
first creditor, it may well happen, that part of the right may 
preserved from prescription, while another part falls under it« 
llius, where a creditor in a bond assigns part of it to another, he 
divides the right between himself and the assignee ; and therefore 
interruption made by the assignee, though it preserves the part as- 
signed, cannot avail the cedent, as to the part which he retained to 
liimself ; nor, e controj will interruption used by the cedent preserve 
the assiffnee's part Thus also in the case of a bond of provision, 
by which two or more children are provided, each in a separate sum, 
iafcerruption used by one of the children is not available to the rest, 
for preserving to them their respective sums which they had ne- 
glected to demadd during the currency of the prescription f • 

48. Questions are frequently moved concerning the prescription 
of debts due to foreigners, and demanded in this country, whether 
the decision ought to be governed by the law of Scotland, where 
the judicial demand of the debt is made by the creditor, or by the 
lex tod contractus^ or by what other rule of law or equity. Civilians 
differ upon this point Some hold, that the law of the country 
where the grouna of debt, and of the action competent upon it, 
llad its rise, that is, the lex loci contractus^ ought to be regarded : 
But others maintain, with greater probability, that the question is 
to be regulated by the law of the place where the action itself is 
instituted against the debtor, or, in other words, by the law of the 
defender's present domicil; because debtors can be sued before 
those courts only to whose jurisdiction they are sul^ected, and all 
courts must judge by their own municipal laws. Hence an Eng- 
lishman who has furnished goods in England to a Scotsman, need 
not ^squiet himself about the laws of our prescription, so long as 
liM debtor continues to reside where he contracted the debt : And 
indteed, tihongh the debtor shall return to Scotland afber the ex- 
piMtioti of three years, but before the English limitation of six years 
QAS taken place, the creditor ought not to be cut off from his cktim 
upon our triennial prescription, unless he shall have delayed to com- 
m^Gig & suit for three years after the debtor's return home ; Jirst^ 

because 

• 

• • Fa€. ColL Dec. 9. 17S5, CKmp^ fft. Dicr. i^ 14SSa 

.f See to Gonfirmatioo of din doctrioe^ KUk. No. 1$, xk PafilK^lttmoiry Lai^ hmer^ 
tm^Janu SO* 1747, Dict. p. 6560Bnd IIIM; fat. QUI. Dec^^. 179<0, Cuming^ Dicr. 
fi 11170 ♦•7. 
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*«« Vid. Gordon^ 4r. cited supr. § 29. not. "^. 

^^ It was fountl in these cases, that the minority oF one of several nearest in kin saved 
from prescription only the minor's own proper share of a moveable debt which formed 
part of the executry. 
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Book III. because our statute establishing that prescription, though expressed 

in general terms, cannot by a just interpretation be extended to 
foreign contracts, (for England is in this question a foreign country 
to us,) unless the debtor has afterwards resided in Scotland for that 
whole term of three years ; 2^%, because it is inconsistent with 
equity, that a debtor's fraudulent device to disappoint his creditor 
by changing domicils, should have the same effect as a discharge 
of his obligation, without any negligence that can reasonably be im- 
puted to the creditor. If in the case of an English debt, which is 
in their law limited to a short prescription, but not in ours, an ac- 
tion shall be brought in Scotland by the creditor for payment, af- 
ter the years of the English limitation shall have elapsed, the Eng- 
lish statute, which is of no proper authority in the courts of Scot- 
land, cannot be regarded as an extinction of the claim : Nevertheless, 
it ought in equity to be received as a presumption that the debt is 
paid, if the creditor shall not elide it, either by direct evidence, or 
by stronger contrary presumptions. It is hard to quot^ any deci- 
sions of our supreme court, in support of what has been obser- 
' ved on this head, to which contrary decisions may not be opposed : 
But these and other rules relating to it are laid down with grei^ 
precision, and the contrary judgments censured by the author of 
Principles of Equity, B. 3. c. 8. § 6. By the latest decision on this 
point, Fac. Coll. i. 156, {Rentons Trustees^ July 7. 1755, Dict. 

{). 4516, & 11124), the court of session have made the law of Scot- 
and the rule of their judgment *. 
p . . ^j. 49. Questions concerning the prescription of heritage must be 
foreign heri- governed by the law of the place where the heritage lies, and from 
tage. which it cannot be removed. 

TIT. 

* The same has since been repeatedly found, Fac. ColL March 2. 1761, M^Neil^ 
DiCT. p. 4516 ; Ibid. July 18. 1768, Randale, DicT. p. 4520, {Hailes, 225) ; Ibid. Feb. 
20. 1771, Kerr, Dicr. p. 4522, {Hailes, 408); Ibid. Feb. 4. 1772, Barrei^ Diet. 
p. 4524. It is to be observed, however, that in all of these cases the debtor bad left Eiig" 
land within the period of the statutory limitation there ; so that the court had no other 
rule than that of the Scots prescription to go by. In the cases of DelvaUe against YoU' 
Buildings Company^ (30. July 1788, Hailes^ 926.) March 9. 1786, Dicr. p. 4525, (as 
reversed on appeal, 12. March 1788,) and York-'Buildings Company against CkemeU^ 
Feb. 14. 1792,^ Dicr. p. 4528, the Scots prescription was finally overruled ^®^. 

408 It teems to have been overruled in these cases, because the debtors were '^ in all 
** respects an English Company, domiciled in England, and by their charter of ereo- 
*^ tion fixed down to a residence there.'' Accordingly, it was observed, that << if^ in* 
** stead of being thus permanent in England, they had changed their place of resid^ice 
'< to Scotland, and continued here during the forty years, it might have been compe- 
*^ tent to them to plead our prescription, notwithstanding that England was the locus 
** contractus. For it is the lex domicilii debitoris, which in this matter is the gov er ning 
** rule.'' << In all cases in which the court has sustained our prescriptions against Eqg- 
^ lish debts, the debtors were considered as having acquired a residence in this ooiui* 
<< trv.'' Pa* curiam^ in York^Buildings Company against ChesnoeU^ supr. not. *. la 
conformity with this principle, and with the auUiorities cited in the first part of not. \ the 
Scots prescription was again sustained, and the judgm^t affirmed in the last resort; 
Fac. Coll. CampbeUf 23. Nov. 1813, 6. Dow, 1 16 ; and^see to the same effect^ Fac. 
Coll. Broughtonj 24. Feb. 1826, (5. 4* D.) 

The fi^reign prescription, however, as observed in the text, is the rule in all cases 
where the debtor has remained long enough domiciled in the foreign oountnr, to bring 
it into operation : For the debt being once exUnguished abroad, cannot be revived 
merely by the debtor's passing into this country. This was assumed in all the autkv* 
rities above referred to: and a strong illustration of it, in reference to the Russian de-. 
cennial prescription, is to be found in C Hadinton, 6. March 1821, Fac. Cott. 
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propinquity explained, B. I. t. 6. ^ 8. The preference given to 
the line of descendents in the article of legal succession, is establish-' 
ed by nature itself, and confirmed by the universal consent of na- 
tions, as well as by the authority of the sacred text, which makes 
the right of succession to be consequent upon th6 relation of a child, 
Rom. viii. 17. It is not so clear, whether, in a competition among 
descendents themselves, sons ought, by the natural rule of prefer-* 
ence, to have a larger share than daughters, or whether the eldest 
son should be regarded above the rest By the Roman law, the 
succession of the father's whole estate was divided equally among 
all the immediate descendents of the deceased, Whether sons or 
daughters : But it may be safely affirmed, that the preference of 
the sons before daughters, in heritage, is, at least, not adversary to 
the law of nature, since the judgment given by God himself, in the 
case of the daughters of Zelophehad, iVt/iw. xxvii. 6, 7, 8, is ground- 
ed on the supposition, that daughters have no claim to the inheri- 
tance of the fatner while sons exist. By the law of Scotland also, sons 
are preferred to daughters in the succession of heritage ; one 
reason of which may be deduced from the first feudal maxims, 
which subjected all proprietors of land to military service. This 
tule had at first the effect of excluding females, in every case where 
there was no special destination in their favour. Lib. 1. Feud. 
t.&. § 1. vers. Fllia ; and though daughters succeed by our Ijiter cus- 
toms in feudal rights, where there are no sons, yet the original rule 
continues to have this effect, that where sons exist they are preSdt 
red before daughters. In the case of daughters only, they su 
equally, and are called heirs-portioners. 

6. Though by the law of Moses, the eldest son's right of primo^--^ 
geniture over the rest was but partial, extending only to a doub'^ 
portion, Deut. xxi. 17, it has been from our most early times co: 
sidered as total by the usage of Scotland, so as to exclude theyoun 
er softs fi-om the leaist share of the heritiable succession. This 
originally made part of the feudal plan, out of favour to superi, 
that they might not be in danger of losing their vassal's services 
the fees being divided into small parcels ; and Was soon After adopt! 
ed into our law, with universal approbation, as the most efiect:ual 
expedient for perpetuating the clignity and influence of great ft- 
milies, and for the security and defence of our couhtry in the tim^s 
of public trouble. All heirs ab intestato succeed according totl^e 

Eroximity of their several degrees, under the exceptions to Jfce 
ereafter mentioned ; so that a grandson cannot succeed to a gran^ ^- 
father while his immediate father is alive. In default of iminec^i- 
ate descendents, grandchildren succeed, and upon their Mhm^ ^e 
•eat^andchildren, and so in infinitum ; still preferring males b^-^ 
>re females, and the eldest male before the younger; 
7. If the law of nature be considered abstractlv, iEiscendei»^ 
ought to have the next place in the legal succession after desceJQ' 
dents ; for though it is not conformable to the order of nature tli^^ 
parents should outlive their children, yet when that case happefi^^ 
they ought not to be deprived of the sorrowful comfort, as it » ex— 
messed m the Roman law, of succeeding to their own issue, L. vlf^^ 
C. Comm. de wcc.^ nor to suffer at the same time the loss both o^ 
their children's person and of their goods, L. 1 5. pr. De incff. ttnf^ 
The first Feudal law did however in no case admit ascendebts tc 
the succession. Lib. 2. Feud. t. 50, and Lib. 4. t. 84. For whidt^ 
Ci^acius, ad Lib. 1. Fetid, t. 1, assigns this reason, That feus weri^ 
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briginally grantfed only posteris^ to descendents ; and therefore, iti 
their de&iut, returned to the granter. This was also agreeable to 
the ancient usage of Scotland, jHeg. Mqj. L. % c. 34, § 1 — 5. And 
Craig assures us, Lib. 2. Dieg. 1 8. § 47, that the first instance in 
whidh a service was attempted by a father as heir to his son, was 
towards the middle of the 16th century, in the case of the Earl of 
Angus, who had put his son in the fee of his estate, and after his 
son s death wanted that it should return to himself. Yet this is 
certain, that by our later customs, which seem more agreeable to 
the natural law, fathers are every day served heirs to their children 
without opposition, St. B. 3. /. 4. § 35. Ascendents, though they 
be capable of succeeding by our present practice, yet come not in 
immediately after descendents ; for in default of children of the 
deceased, his brothers and sisters are preferred to the father : For 
which Stair gives this reason, ibid.^ That as such fees proceed for 
the most part from the father, and as these brothers and sisters 
are the father's own issue equally with the deceased himself, the pa- 
ternal affection is presumed to operate as strongly for them as for 
the deceased. 

8. These brothers and sisters succeed in the following order. 
Brothers-german have the first place ; that is, brothers both by the 
&ther and mother. But as, by the law of Scotland, the legal suc- 
cession of heritage is not divided, except in the special cases to be 
soon explained, the brother-german next youngest to the deceased 
succeeds to him as heir-at-law, according to the natural rule; 
Heritage descends. Where the deceased is himself the youngesi 
brother of three or more, the succession goes to the immediate 
elder brother, and not to the eldest of all ; because where there is 
no room for heritage to descend, which is its natural course, it is the 
least deviation from the rule, that it ascend, not per scdtum^ but by 
the slowest degrees; Fac. Call ii. 137, {Grant , Nov. 29. 1758, 
DicT. p. 14874). If there are no brothers-german, the sisters-ger-^ 
man succeed equally as heirs-port ioners, though there should be brb- 
Chers-consanguinean, i. e. by the father only ; for even a sister by the 
full blood excludes a brother by the half blood *. In default of sis- 
ters-german, brothers-consanguinean succeed, one after another^ 
in the same order as brothers-german ; and in default of these 
ftlso, the sisters-consanguinean take the succession equally as heirs^ 
portioners. Brothers or sisters of the deceased by the mother 
only, who are called vierine^ are by the law of Scotland in-- 
capable of succession, either in heritage or in moveables ; 
^wnich is indeed the case of all cognates, i. e. relations of the de- 

- <^ased by the mother ; Fount. Feb. 20. 1 696, Alexander^ (Dict. 
p. 14873). This doctrine, at least as to succession in heritage, may 
«be deduced from the choice or delectus of a special family made 
\yy the superior in his feudal grant, which would be elided if the 

- fee were descendible to the kinsmen of the mother, whom the law 
<x>nsiders as of a different family from the vassal. 

9. If the deceased leave neither child, brother,- nor sister, the 
euccession mounts upwards to the father, as the only ascendent in 
the first degree capable to succeed ; for the mother, though an as- 
cendent in the same degree, is as incapable of succeeding to her 
jchild as any of the child's relations by the mother are. If the 
&ther be already dead, the succession goes to the father's brothers; 

Bxxd 

^ * See FoufU. Jan. 17. 116SS| CoUison, Dicr. p. U87S« 
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and in default of them^ to his sisters, in the same oxdei* in which k 
would have gone to the brothers and sisters of the.deoeased^if he had 
had any. On the failure of these, it ascends to the father^is &ther, 
and if he be not alive, to his brotJiers and sisters ; and so upwards, 
the brothers and sisters of the nearest ascendent still excluding the 
more remote, and his collaterals. Where there is no agnate or 
kinsman to the deceased by the father, the King succeeds as «//i- 
mw hceret; vid* injr. tit. 10. 

10- Upon the rules above set forth, it may be observed,^r«<, That 
though a mother cannot succeed to her child, yet t child. is aa truly 
heir to the mother as to the father. 2c%, The rule, That the foil 
blood excludes the half blood, holds only in the same line of sue-- 
cession. Thus, though a brother-german excludes a brother-con'^ 
sanguinean, because both are in the collateral line ; yet a 
brother^consanguinean is preferred to the father's full brodier, be- 
cause these two are in different lines. 3^%, No regard is had to 
the question, From what quarter the estate of the deceased has 
come ? If the right appears to be once vested in the deceased, the 
only remaining question is. Who is his heir-at-law? without consider- 
ing, whether such heir stands related to him from whom the estate 
descended to the deceased. The contrary rule, Patema patemis et 
matema matemisy obtains in England ; and, in the opinion of Craig, 
LAb. 2. Dieg. 17. § 9, ought also to obtain universally, on account 
of its equity, where the estate proceeds from an heiress : Yet he 
admits, that our supreme court rejected it, in the case of one GU- 
bert ; and a similar decision has been pronounced since Craig^s 
death, by which a father was preferred to the succession of his son, 
in lands in which the son was infeft as heir to his mother, to the 
exclusion of the brother-uterine, of the deceased from that very, es* 
tate which belonged to his own mother. — Before going farther, we 
may mention, as an universal rule in every country. That the suc- 
cession to land-estates, and all heritable subjects, must be governed 
by the law of the kingdom or state where they are situated, and. 
not according to the lex domicilii of the proprietor, though he should 
happen to die abroad, and have his settled residence there at hiB 
death. 

11. There is a right of representation peculiar to heritage, by 
which one succeeds in heritable subjects, not from any title in his 
own person, but in the place of, and as representing some of his 
deceased asce^dents• Thus, where one dies, leaving a younger sod» 
and a grandchild, whether male or female, by an elder son prede^- 
ceased, the grandchild, though farther removed in degree from 
the deceased than his uncle, excludes him from the legal succea^ 
sion ; because he succeeds, not in his own right, but in that of hig 
father, who was the eldest son of the deceased, and as such would 
have excluded the younger son, had he been alive when the suc- 
cession opened to him upon his father's death. The word repre^ 
sentation^ when applied to this right, must not be understood in that 
sense in which it is commonly taken by lawyers, as if the grand- 
child, in the case now stated, were liable for the debts of his im- 
mediate father whom he represents ; he represents him barely in . 
his propinquity, and not in his debts. This right obtains in the ^ 
succession of collaterals, as well as in that of descendents : And4 
therefore, where it is said that brothers succeed next after descend*— 

ents, then sisters, &c not only the persons themselves are meant 

but all their descendents Jure reprcesentationis. Thus, if one dii^ 

^ withoiL^ M 
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order, till all the superiorities be exhausted. Craig is of opinion, Ibid. 
that in the superiority of lands holden feu, the feu-duties^ being a 
constant yearly rent, ought to be deemed part of the property, rather 
than of the superiority ; and consequently to be divided among the 
heir««portioners, even in the case of a single superiority : But, in 
truth, feu-duties are proper parts of the superiority, and the only 
title for poinding the ground for the arrears is the right of supe- 
riority ; so that if the yearly feu-duty were divided among the sis- 
ters, as Craig would have it, it is only that part of it which remains 
with the eldest that would be debitum fundi^ since she only, as su- 
perior, could poind the ground for its payment ; St B. 3. tiU 5. § 1 1. 
But though feu-duties cannot for this reason suffer a separation 
from the right of superiority ; yet because they are a fixed yearly 
rent, and so of a different nature from the casualties of superiority, 
which depend upon accidents, the younger sisters have compensa- 
tion for tneir shares of them out of the other estate of the decea^ 
sed, in so far as the division of the several superiorities hath been 
unequal j St. Ibid. Karnes^ Rem. Dec'. 57. {Houston^ Nov. 3. 1 744, 
DicT. p. 5369). The principal mansion-house of the lands is ac- 
counted an indivisible right ; but because that subject- admitted of 
valuation, our old law directed, that the younger sisters should be 
recompensed out of the deceased's other estate to the amount of its 
value ; Reg. Maj. L. 2. c. 27. § 4. et c. 28. But by our later cus* 
toms, the eldest is entitled to it, even without recompence to the 
other sisters, Forbes, March 5. 1707, Cowie^ (Dict. p. 5362J ; Clerk 
Home, 226. {Peadie, Feb. 2. 1743, Dict. p. 5367) * j as she is also 
to the garden and orchard belonging to it, since the one ought not 
to be separated from the other ; Forbes, June 24. 1708, Come, (Dict. 
p. 5364) t* Upon this ground, the heirship-moveables fall also 
the eldest alone ; for the right of these ought to accompany that o^ -j 
the mansion-house; Jan. 16. 1725, Executors of Lady 
Idrk *'''. Houses within borough, especially if they lie discoi 
tiguous from the other estate of the deceased, and all counti}^ 
houses, except the principal mansion-house, are accounted commi 
pertinents of the ground on which they stand, and are tberefbi 
equally capable of division with the lands themselves ; Fac. Call. 






* The same judgment has since been given ; Fac. Coll. Nov. 14. 1165, Ireland^ Dk 
p. 5S7S. 

f This last proposition is supported by the above decision from Clerk 
No. 226. It is also confirmed by Fac. Coll. Jut^e 24>.. 1774, Forbes, Dict. p« 53' 
Id a later case thepracipuum has been extended to the mansion-house, officesy bar 
yard, and garden ; Fac. Coll. Dec. 12. 1798, Wight, Dict. App. voce Heir-P(^ 
TioNBK, No. 1 ^^^. The estate being divided into equal portions, under the autbor^^y 
of the SberifFi the eldest heir-portioner is entitled to that portion in which the hou^ se 
and its pertinents are situated -, and the other heirs-portioners, if there are more 
one, cast lots for their choice of the remaining portions,' Dec. 16. 1742, Lai^ 
ton, Dict. p. 5S66 ; which decision has been followed in later instances, particulariy 
the case of Inglis against Inglis, concerning the division of the estate of AuchiiidiiiD" 
in November 1781, and seems now to be the established practice. 



♦^^ And again, Ibid. No. 8. Maclauchlan, 27. May 1807. See also Ibid. No. 
Cndckshanks, 27. May 1801. 

^'^ In a late case, ** the Lords, with one dissenting voice, found, that the moveabk^* 
<* in this case divide equally among the heirs-portioners, without any pneeiptKum C^ 
** tJbe eldest ;'' Cruickskank, 27. May 1801, Dicr. v. Heir-Poriioner, App. No. S. I^ 
was also stated in the pleadings, that '* the ultimate decision in the case of OankiH^ 
<* was against the exclusive rignt of the oldest." And such, accordingly, is the teoo^ 
of the only report of the case of Garnkirk to be found in tlie books ; 1. Fol. JXcL $09^ 
DiCT. p. 5866. 
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scends : But the succession of conquest, i. e. of such heritable 
rights as had been acquired by the deceased himself, ascends to the 
immediate elder brother or uncle, who is therefore called the heir 
of conquest J because his right of succession is confined to the sub« 
jects which the ancestor himself had thus acquired, or, as we long 
expressed it, conqtushed^ by some singular title. This doctrine has 
been probably introduced with a view of enriching elder brothers, 
who have been always more favoured by our law than the young- 
er. Where the deceased is the youngest brother, and leaves two 
elder, whether they be procreated, of the same or of a former mar-^ 
riage, the youngest of the surviving brothers is not only heir of line 
to the deceased, vid. supr. § 8, but his heir of conquest, because he 
is his immediate elder brother ; Stair ^ July 20. 1664, La. Clerks 
ington^ (DicT. p. 14867) ; Mack. § 11, h. t. ; contrary to the opi- 
nion of Craig, Lib. 2. Dieg. 15. § 19, who affirms, that if the sur* 
viving brothers are only consanguinean, procreated of a former mar- 
riage, the eldest of them is neir of conquest to the deceased. 
— Without all doubt, where the deceased leaves but one brother, 
whether elder or younger than himself, he is heir both of line and 
of conquest *. 

15. There is no place for this distinction between heritage and 
conquest, where the succession divides among sisters ; for seeing 
sisters do not succeed in heritage, as brothers, one after another, 
but as heirs-porti oners, conquest goes in the same way, with- 
out any preference in favour of the immediate elder siater ; 
Karnes^ 3, {Carse^ Feb. 5. 1717, Dict. p. 14873.) Conqueit;;;;: 
can ascend but once ; or, in other words, where one who 
himself acquired an estate, dies, such estate, though it must 

. to the immediate elder brother, as heir of conquest, does not con- 
tinue conquest in the person of that brother ; because it was n 
acquisition of his ; he succeeded to it as heir : And therefore t 
upon his death, he should leave an elder and a younger brothe 
the estate does not, as conquest, ascend to the elder, but muat d 
scend to the younger as heir of line. An heritable subject m 
over by a father to his eldest son, who is at the date of the rig! 
tilioqui successurus^ is not conquest in the person of the son, becatiL^^ 
he would have succeeded to it as heir, though there had been no.dw:^^; 
position ; and consequently, if the son die afler his father, letfvL^^j 
two uncles, one elder than the father, and the other younger, 
subject will descend to the younger as heir of line. But an L_^ ^ 
table grant by one who has no lawful issue, in favour of a brothe^r, 
ought to be accounted conquest in the grantee, imless the grajKit 
has been expressly made over to him as the granter's successox, 
Cr. Lib. 2. Dieg. 15. § 17 : For though the disponee was at thedate^f 
the right the aisponer*s presumptive heir, the disponer might haw^e 
afterwards had issue of his own body, who would have been near^^ 
in blood to him than the disponee. 

16. Not only lands and other heritable rights on which seisvJ^ 
has been actually taken, but those also to which seisin is requirc^^ 
as a solemnity, even heritable bonds, though these are not in stri 
speech rights of property, fall under conquest. This doctrine A 
pears not quite conformable to our ancient law of Q. Attach, c. 8' 
which mentions lands as the proper subject of conquest ; nor 

* In conauest, as in heritage, the whole blood excludes the half blood ; F<mni. u 
— (8. Brcmfi Supplement^ 241). 





800 An Institute of the Law of Scotland. 

Book III. be confirmed by an executor-nominate ; for it is absurd to affirm, 

that any subject which excludes executors indefinitely without ex- 
ception, may be carried by the confirmation of executors of any 
kind. The same doctrine is applicable to bonds granted under 
substitution ; for these also import a virtual exclusion of executors, 
and therefore cannot be bequeathed by the creditor to the preju- 
dice of the substitute. The reasons assigned by our writers, why he- 
ritable subjects cannot be devised by testament, are, Jirst^ That by 
the genuine feudal rules, the investiture of lands ought not to be 
altered without the superior's consent; which consent of the supe- 
rior the law has not required as essential to a vassal's testament ; 
Cr. Lib. 2. Dieg. 1. § 25. ^c%. That heritable rights require sei- 
sin to perfect them ; and testaments do not admit of seisin. But 
these reasons do not strike against moveable subjects which pass 
by service ; and therefore cannot be the grounds upon which our 
law declares them not to be testible ; besides that they are equally 
applicable to all countries that have adopted the feudal plan. 
Notwithstanding which, lands in fee-simple may, by the law of 
England, be devised by last-will, 32. Hen. VIII. c. 1 ; 34. ^ 85. 
Hen. VIII. c. 5 ; and by the customs of Normandy, art. 422, on6 
may, under special limitations, dispose by testament of a certain 
part of his conquest, or feuda nova. A third reason is also assign- 
ed by our writers, why heritage cannot be disposed of by testament* 
namely, that it is dangerous to intrust persons under bodily sick- 
ness or distress with the power of alienating their heritage to the 
prejudice of the heirs at law, Cr. Lib. 2. Dieg. 1. § 28 ; St. B. 8. 
t. 8. § 29 ; and indeed this restraint seems to have been originally 
imposed for securing heirs at law from being hurt by deathbeo^ 
deeds granted by their ancestors ; but it is by our practice extend^*^ 
ed) beyond this original reason of it, to all testaments, even thos^ 
executed by the testator in a state of perfect health, St. B. 3. /. ^5 
§ 31. This rule of our law was never considered as a bar again ^ 

settling heritage by a writing, though it should have contained 

nomination of executors, if that part of it which conveyed the l^^ ^ 
ritage was made out in the form of a disposition, or deed inter 
July II. 1733, Douglas^ (Dict. p. 15940), observed in (Folio) 
ii. p. 459. If, on the contrary, the writing appeared by its 
to be of a testamentary nature, the clause settling the heritage _ 
disregarded as inept or improper ; Dec. 4. 1735, Brandy [Dicrrr. 
p. 15941), cited ibid. But mdeed it appears to be conformaJi^ Co 
the present practice, that a man may effectually settle his heritage 
in a testamentary deed, reserving to himself the liferent^ aiul ^ 
power of revocation, provided he makes use, in the conv^iivg 
clause, of the words, gtve^ grants or dispone^ in place of legate or b 
queath: see Fac. Coll. ii. 200, [MitchelU Nov. 21. 1759> Die 
p. 8082) ^. And it is usual enough not only to make a settlemtfip' 





* This appears now to be settled by a rery uniform series of decisions. See ISsf^ 
Coll. June 17. 1785, Robertson^ Dict. p. 15947; Ibid. Dec. 4. 1789, Lamont^ Dt^^*^ 
p. 54M ; May 81.1 790, Ttotter^ (not reported) ^' '. See ako^ on this pointy Ac O^' 
Jume 6. 1798, Flemings Dict. p. 8111 ; Ibid. Jan. 12. 1802, Galkwcn/, Dice* pi 

^' ^ It may be well to compare these decisions, with those in the dose of the fiole^ 
with those also in note ^'^, — as illustrative of the extreme nicety of constroctisn 
sometimes occurs in questions arising out of general clauses of oooveyance* 
ciple of decision is well laid down, in the case of Robertsofu ^ Heritable e&cti^ 
<< as a debt, secured by adjudication, will not be carried by % deed conetivBd lo a 
*< roentary form. Where, however, proper dispositive words have been usad, the 
^ question is concerning the intention of the deceased." 




An Institute of the Law of Scotland. 



Book III. 



9J, Entails 
with prohibi- 
tory clauses. 



come to succeed, that they shall not alter the course of succession 
settled by the maker. They have therefore this only legal effect, 
that the order of succession contained in the entail is to be obser- 
ved, so long as no alteration is made by any of the heirs succeed- 
ing to the lands. But as those heirs are laid under no restraint in 
the exercise of their property, they are unlimited fiars ; and conse- 
quently may either bring back the succession to the heirs-at-law, 
or carry it to any other order of heirs, at pleasure, in the same 
manner that the maker himself could have done. And this rule. 
That a bare substitution does not disable any of the heirs from al- 
tering the order of succession gratuitously, holds, though the maker 
should reserve a power to himself to alter, without conferring a 
like power upon the heirs succeeding him ; Fount. Jan. 25. 1705, 
Dalgamo, (Dict. p. 4319). From this it is consequent, that the 
next substitutes have truly no more than the hope of succession, 
entirely pendent on the will of the heirs first succeeding ; and 
that, of course, they cannot, by inhibition, encroach upon or weak- 
en the right in those heirs, or disable them from altenng. Inhibi- 
tion supposes an antecedent obligation upon the debtor, which is 
intended to be secured by that diligence ; and as no obligation is, 
by a simple destination, laid upon the heirs of entail, there can 
be no ground for an inhibition against them at the suit of the next 
substitute. 

23. Entails containing prohibitory clauses have a stronger force 
than simple destinations. These prohibitions are all calculated for 
preserving the succession to that order of heirs which was devised 
by the maker. Sometimes the clause is expressed in general terms, 
that the heirs of entail succeeding to the lands shall do no deed^ 
by which that course of succession may be innovated ; and som 
times it is more particular, that it shall not be lawful to any o: 
those heirs to contract debt, or alienate the lands. By entails o 
this kind, the heirs succeeding are effectually barred from grantin 
gratuitous deeds to the prejudice of the substitutes who are to su 
ceed after them ; for a proper right of credit is by those prohib 
tions created to the substitutes ; who consequently may, in t 
character of creditors, set aside such gratuitous deeds on the statu 
1621, to be hereafter explained; Fount Jan. 27. ^ 28. 1687, 
CaHender, (Dict. p. 15476). But as the proper fee of the esta 
continues, notwithstanding those restraints, in the several membe 
of entail as they succeed, they may, as fiars, burden the lands wii 
debt, or alien them for onerous causes ; by which they may 
evicted from themselves and all the posterior substitutes ; 
Dec. 7. 1705, Yotingj (Dict. p. 15482) ; for the obligation upo; 
them not to alien, or to contract debt, when it is not strengtheo 
by irritant and resolutive clauses, is only personal against them a 
their heirs, but does not affect creditors or purchasers. Hope 
Min. Pr. § 364. 365, and Mackenzie, § 16. /t. /., affirm^ that th 
next substitute in this kind of entails may, on the prohibitory clause^ 
use inhibition against the present heir, which will be effectual eve 
against onerous debts contracted after inhibition **^ Supposin 
this doctrine to be well founded, where the prohibition lays a sp 
cial restraint on the heirs not to contract debt ; yet where the claus 
goes no farther than to prohibit the fiar to alienate, or to do an 






^'^ It is DOW decided, that inhibition has no such effect; Bryson^ 2Xid Ankervitt^m 
nt^. *, infr : the former of which cases is also reported by MonboddOf 5. Braam^s Smsf^^ 
873^ and 940, and the latter by Hailes^ p. 1030. See also Sandford^ 57. cT t^^ mntfl 
infir. § 29. ad Jin. 
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directed the prohibitioDs not only against the subsequent heirs, but 
himselfi he is as effectually restrained as they, even though he 
should have got no valuable consideration for fettering himself; be- 
cause it is implied in the nature of property, that the proprietor 
can dispose of it at pleasure : And if he can gift it absolutely to 
another, he may a fortiori restrict himself in the manner of using 
it ^. It is upon this principle, that all donations by a proprietor 
are effectual, which, though they be at first voluntary, may be so 
constituted by the donor as not to be subject to revocation ; Br. 1 19, 
[Shaw, July 15. 1715, Dict. p. 15572). 

25. Entails which have irritant and resolutive clauses annexed to 
the prohibitory, bind the heirs succeeding to the lands still more 
strongly than either of the other two. As to which it may be pre- 
mised, that though such entails appear to have been first brought 
into use as far back as Hope's time, Miru Pr. § 367, yet they were 
generally accounted not only contrary to good conscience, as they 
cut off the right of the lineal heir, (which is a character appliedi 
even to simple destinations where the legal succession is not ob- 
served, see 1493, c. 50)i but inconsistent with the genius of our law, 
as they sunk the property of land estates, and created a perpetuity 
of liferents. It was therefore made a question, whether such en- 
tails were effectual, even where the superior had consented to them : 
And though they were by a single decision sustained even against 
onerous creditors. Stair, Feb. 26. 1662, V. Stormont, (Dict. p. 13994),^ 
yet to remove the doubts which still remained as to their validity^ 
and legal effects, it was by 1685, c. 22, declared lawful to his Ma- 
jesty's subjects to settle their estates f by entail, under such condi- 
tions and provisions as they should think proper |, and to affect thess 
entails with resolutive and irritant clauses, which might put it out o^ 
the power of the heirs succeeding to contract debt, oj: do any deea 
by which the lands could be evicted from the substitutes who wer*^ 
to come after them : And that if any heir should contravene, thvm 
is, counteract the provisions or injunctions of the entail, the neis 
substitute might bring a declarator of irritancy against the contri^ 
vener. If a distinction is to be made between irritant and resol 
tive clauses in entails, it seems to be this, that an irritant clause 
that which irritates or avoids the right granted in contravention 
the entail ; and a resolutive, that by which the right of the h 
contravening is declared to resolve ; so (hat the one respects 
right itself, and the other the granter of it ; but both terms are u 
by writers promiscuously ^". With regard to entails authorised 
the foresaid act 1685, it may be considered,^r5/, What is necessai — : 
to constitute them, or make them effectual ; 2rf/y, What is by th n 
law deemed a contravention. 

26. As to the forms and solemnities essential to those entails 
the statute requires, first, That the entail be produced before th^ 

courir 

♦ This debated, but not decided, Fac. Coll. iii. 10 J, Hamilton^ Dec. 9. 1762, Dici^ 
p. 4SS8. 

f It has been argued more than once, that by estates^ in the sense of this staiat^ 
must be meant considerable properties in land, to the exclusion of burgage tenemeiititf 
bat the distinction has been disregarded, Fac. Coll. Jan. 27. 1768, Maclauchlan^ Dic^ 
p. 18421 ; Ibid. Jan. 14. 1780, Dillon, Dict. p. 15432. 

X As to obligations to bear certain arms, see Mackenzie's fVorkSj vol. ii. p. 616. 

^^* On this passage, the first edition contains the following note : — ^* The distinctive: 
« was established by New Coll. ii. 94. {Heplnirn, 8. Feb, l75ft, Dict. p. 15507,) "* 
*< which it was found, that an entailcontaining prohibitory and irritant clauses agai 
** contracting debt, but no resolutive clause, t. 6. no clause voiding the right of the a 
" travening heir,— was not effectual against the onerous deeds and debts of the heir 
** possession : And the judgment was affirmed on appeal." The distinction is ex 
ly recognised by the statute 1685 itself. See also inji\ § 29. 
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27. A distinction must be made in this question between th6 
heir of entail and his creditors; for entails may be in many cases 
effectual against the heir of the granter, or against the institute who 
accepts of it, which cannot operate against singular successors. 
Thus, when the act declares, that no unregistered entail shall be 
good, the meaning is not, that they shall be ineffectual against the 
institute, or other heirs of entail who have accepted of it with all 
its qualities, but that they shall have no force against singular suc- 
cessors, for whose special security the registration of entails was di- 
rected. For as the act was made to authorise entails, no general 
expression in it ought to be so explained as to destroy the effect of 
such entails as by the common rules of law were effectual antece- 
dently to the enactment. On this ground, the contracting of debt 
by an heir of entail contrary to the condition of the right accepted 
of by himself, makes way for the next substitute, though the entail 
should not be registered; Karnes^ 47, (Willison^ Feb. 26* 1724, Dict. 
p. 15369). And in like manner, the omission by the heir tore- 
peat the irritant clauses in his retour and seisin renders the entail 
of no force against singular successors ; see Clerk Home, 269, [Mur- 
ray, July 5. 1744, Dict. p. 15601) ; notwithstanding which, tlie act 
declares, that such omission shall import a contravention against 
the heir. See other instances of this kind, Gosf. July 26. 1677, 
iStevenson, Dict. p. 15475); Forbes^ Feb. 5. 1713, Sir Al. Dofh 
(Dict. p. 15591). 

28. It has been doubted, whether the clause in the aforesaid act 
requiring the registration of entails, has a retrospective quality, so 
as to include such as had been made before the act. It is obvious, 
that the rule. That laws, because they cannot regulate our past con- 
duct, ought to have no retrospect, is not applicable to this case ^ 
for nothing hinders an entail, though it should bear a date prior to 
the act, from being registered after it, as well as an entail of a datc^ 
posterior to it. The security of creditors calls equally for both 
and a posterior statute, 1690, c. 33, which enacts without distinc 
tion. That no heir of entail shall be hurt by his ancestor's forfeitu 
provided the entail has been recorded in the terms of the act 168c 
implies strongly, that no entail is to be deemed effectual again 
creditors, whatever its date may be, unless the regulation in th 
act. be complied with. It was nevertheless decided, Karnes, 
(Cant, Dec. 27. 1726, Dict. p. 15554), that entails dated before th* 
act needed not be recorded, in respect of the expressions in it, th 
it shall be lawful to make deeds of entail, and that such only shaM" 
be allowed, i. e. such as should be made afterwards. By a lat 
decision, it was found, that entails completed by seisin before th^ 
statute 1685, needed not be recorded ; Fac. Coll. ii. 94, [Hepburn^ 
Creditors, Feb. 8. 1758, Dict. p, 15507) ; and by the latest that hai 
been pronounced upon this point, entails, though dated previousl' 
to the statute, if they have not been confirmed by seisin till afte 
it, must be recorded; Fax:. Coll. ii. 145, [Philip, Dec. 14. 175^ 

Die- 

was granted by the heir prior to recording the entail, but the money not actnally 

Tanced, nor (what might have been equivalent) any obligatory contract come ondc 
' behalf of the heir, e. g. to pay his debts to third parties, &c., — until after the en* 

was recorded, the court held that the estate was not attachable for the debti Fi 
• 10. Dec. 1813, Fac. Coll. This is a question, however, which could scarcely sow — 

ear, if the inference deduced above from the case of Agnew, be well founded. 
See farther on the subject of this note, L Bell Comm. \ith edit.) 48. ^ teq.t 

ford, 74. et $eq. / ibid. 84, et seq. 
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DiCT. p. 15609) ; because such entails were not entails, but barely Title VIIL 
incomplete deeds before the passing of that act, and therefore to 
be considered as entails made posterior to it, which it is agreed by 
all require registration. Against this last decision, an appeal ha* 
ving been brought, the interlocutor of the session was affirmed on 
16/A January 1761 ; but it may be observed, that in the judg- 
ment of the House of Lords affirming it, it is declared in general^ 
that all entails created of lands in Scotland before making the act 
1685, ought to be recorded in the register of tailzies *. This is 
uncontroverted, that even in deeds of tailzie dated before the tfct, 
it behoves the heir to repeat the irritant clauses in all the convey- 
ances made after it ; for admitting that such entails required no re- 
gistration, yet when they come now to be transmitted from one 
heir to another, the act ought to regulate their transmission as well 
as the transmission of those that were of a date posterior to it ; 
KameSj 60, {Viscount Garnock, July 28. 1725, Dict. p. 15596). 

29. Entails of this rigorous kind, as they impose an unfavour* Entails are 
able restraint upon property, and become frequently a snare to tra- 
ding people, are stnctissimi juris. An heir of entail has therefore 
full power as fiar over the entailed lands to which he succeeds, in 
every particular where he is not fettered : He may ex. gr. cut down 
the whole growing timber on the estate ; Fac. Coll. ii. 13, {HamiU 
toHj Feb. 16. 1757, Dict. p. 15408) ^*% or he may grant leases of the 
lands, not only for nineteen years, but for the life of the tacksman, 
if there be no clause limiting him f **^ Upon this principle, no re- 

straint, 

• In the case, Fac. Coll. June 22. 1765, E. Roseben/^ Dict. p. 15616, it was found, 
hat an entail, though completed by infcftment before 1685> was ineffectual, because 
ic9t recorded ; and the judgment was affirmed on appeal, April 3. 1767 : And in the 
wkMCj Kinnairdf Nov. 26. 176 1, DicT. p. 1561 1, it was found, that an entail, though com- 
Jleted by infeftment before 1685, and^thdugh the charter proceeding upon the entail 
'"CM registered in the register of tailzies, was not elTcctual against singular successors, 
^cause the entail itself was not recorded in terms of the act ^*^. 

-f See Fac. Coll. March 2. 1779, Leslie^ Dict. p. 15530. 

*** See also Irvine, 26. June 1776, Djct. p. 15617, and App. v. Tailzie, No. 1 ; 
t^rthwickj in Dom. Proc. 19. March 1731, 1. Cr. Sf St. 53. 

♦*5 See also 1. Bell Comm. {3th edit.) 52; Sandford, \62 \ and cases there refer- 
^bd to. 

In a late case, it is said, that << the Court were satisfied, that an heir of entail is not 
^ entitled to cut young and unripe wood, though planted by himself;" and " that, in 
^^ a strong case of injury, likely to be done to the comfort of the mansion-house, the 
' * Court would interfere ; but that it requires an extreme case to warrant the interfe^ 
'* rence of the Court." The matter was in consequence arranged by a concerted mi- 
nute, in which the heir agreed, '* that no wood shall be cut down, which is not ripe 
^^and fit for sale, and that the ornamental timber necessary for the amenity of tlie 
^^mansion-house shall be allowed to stand;" Mackejizie, 6. March 1824, (6\ Sf Z>.) : 
See as to the powers of ordinary lifereniers, supr. B, 2. t. 9. § 57 and 58 ; also Z>/H- 
kd;?, 24. Jan. 1823, (5. 4* ^-) ; and compare Tait^ 2. Dec. 1825, Ibid. 

In the absence of prohibition, the heir of entail may work mines, quarries, &c. ; and 
in so far as these have been opened, his creditors will be entitled to the benefit. *^ Uut 
^< it does not appear to have been decided, whether the creditors of an heir of en- 
^* tail can explore the lands, and open such mines or quarries ;" Bell^ ubi supr. 

Neither the heir, nor his creditors, are entitled to pull down the mansion-house for 
the purpose of selling the materials; Gordon, Sfc. 24. Jan^ 1811, Fac. ColU 

4>6 Xhough there be no restraint as to the granting of leases, it is now settled law, 
that where there is a prohibition to <* alienate," (and in this respect the word *^ dispone"* 
has been construed as equivalent,) the heir cannot, without an express permissive clause, 
grant any lease of longer duration, or otherwise of a more unfavourable character for 
his successor, than would naturally fall within the exercise of a fair and ordinary ad- 
ministration. On this principle, a lease ** for the life of the tacksman'' would seem to 
be excluded, as being one of extraordinaty endurance. The court have set aside a 
letM for tbirty-one years; Stirling, 20. Feb. 1881, Fac. Coll. The longest that has 
bem sustained is for twenty*one years ; Fac. Coll. E. Wemyss, 12. June 1822, {S. 4r -&•) « 

•and 
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strainti though evidently intended by the maker, nor any prohibi* 
lion or irritancy, is to be raised against an heir of entail from impli- 
cation or inference ^^'^ ; so tliat if any clause should be omitted, per* 
haps per incuriamj which by the established form is made use of in 
creating a limitation, the court does not interpose, for supplying 
the defect. Thus, where ail alienations to be made by the heir, 
or debts to be contracted by him, are by the maker of the entail 
declared null, which one might conclude is in the precise terms of 
the act 1685 ; yet if he have not also adjected a clause, re'solving 
the right of the contravener, such heir may, as fiar« contract debts 
to which the entailed estate shall be subjected ; Dalr. 77» {Ladjf 
Reidheufrh, March 11. 1707, Dict. p. 15^89) ; Forbes^ July 22. 1712, 
Crcd. of Riccartoun, (Dict, p. 15494) *• This clause resolving the 
contravener's right, though it is not required by the statute **% lias 

been 

* This last decision is likewise reported by Fount, under date June IS. 17J2« (Dicr. 

ibidem). It has been discovered that it was reversed on appeal ; Robertson^s Cases of 

Appeal^ p. 110; but the doctrine laid down by the author was confirmed by a later 

judgment, ali^o referred to in the text; Fac. Coll. ii. 94, Hepburn's Creditors^ Feb. 8. 

I75S, Dict. p. 15507 ^*^ 

and see Do. 11. Dec. 1821, (S. 4* B.) '* Perhaps, according to the principle final- 
« ly assumed, a lease of nineteen yenrs is alone to be relied on, under a cenermi dtusa 
**' prohibiting alienation ;" 1. Bell Comm. {5th edit.) 70. Leases, where Uie rent is re- 
duced below the just value, whether in consideration oF grassums paid to the heir ia 
possession, or from favour to, and as a provision for the tenant, or from an oppout^ 
feeling towards the next substitute, &c. all equally fall within the principle. In sopporC 
of the above, see Dict. v. Tailzie, App. No. 15; the numerous qnestiona ansing oot 
of the Quecnsberry leases, as decided in the Court of Session, Fac. C(dl. IT. Nov. 
1S07, 25. May 1813, 17. Nf/v. 1815, 2. Feb. 4* 11. Dec. 1821, 7. March 1816, 5- Fd. 
1818, 6. Jtdy 1820, 12. Jime 18'i2;— in the House of Lords, 10. Dec. 1813, 2. Dm, 
90 ; 10. July 1817, 5. Ibid. 293; 12. July 1819, 1. Bligh, 3H9 ; 2. July 1821, I. S. Jfy. 
Ca. 59. jf 64f ; — also Turner^ 17. Nov. 1807, Dicr. v. Tailzie, No. 16«, affirmed on ap- 
peal, 1 . Dawj 423 ; Malcolm, 1 7. Nov. 1 807, Ibid. No. 1 7, affirmed, 2. Dm^ 285; Fac. CoU. 
Turner^ G. Dec. 1811 ; D. Hamilton^ ns reversed on appeal, 2. Blight 196; Fac» CfaOL 
Elliot^ 10. March 1814, reversed, 1. S. Ap. Ca. 16. £* 89 ; Ibid. Hamilton^ 3. March 1815^ 
said to have been reversed, Sandjord^ 179, but at any rate controlled by the revenal in 
Elliot^ and by the subsequent cases ; Ibid : — B. Mordaunty 9. March 1819, affirmed 1. 5. 
Ap. Ca. 169 ; Stirling, 20. Feb. 1821; Malcolm, 1 9. June 1823, (S. 4r D.). With which 
compare JVellwoodf 11. March 1810, affirmed 1. 5. Ap. Ca. 44, and Fac. CoU. 18. JNor. 
1 82.i ; Fac. Coll. (p. 400.) Agnc%s), 23. June i 8 1 3 ; Ibid. M. Qfieensbeny, 15. Aoix. 1815 ; 
and see 1. Bell Comm. {5th edit.) 4G. 6S, et scq. ; Sandfordj 174, et seq. 

Whether a lease grantc^l for a term beyond what is permitted in the entail, mutt be 
reduced in toto^ or only in so far as the heir has exceeded his powers, is perhaps, as in a 
pure case, scarcely yet a settled question. See Quecnsberry casCf supr. 17. Nov. I8l6» 
B. Mordaunt, supr.^and D. Gordon, 22. Nov. 1822, {S. S; D.) ; Malcolm^ 19. nhme ISS), ^^ 

Ibid, i AgneWf supr. ; Sandford^ 184 ; 1. Bell Comm. 70. 

As to purgation of the irritancy incurred by taking grassums, see Queensberry eaUg 
supr. 6. July 18'J0, and 2. Feb. 1821 ; Sand/ord, 300. 

^*^ It is enough, however, that the act prohibited be specified, in such intelligible ^^ £l^ 
words, as to bring it substantively within the fair and obvious construction of the 
clause : there is no technical language, or set form of words, in which the dai 
must necessarily be expressed, in order to be effi?ctual. 

For the construction of clauses in entails, as effectual, or inefiectual,— 

1. To prevent a sale of the lands, see Elliot^ 19. May 1803, Dicr. p. 15542; 
not. t, and ^5**, &c. &c. 

2. To prevent an alteration of the succession, see Innes and Ker compeiing^ S3. 
1807, Dict. v. Tailzie, App. Now 13; M^Laine^ 23. June 1807, Ibid. No. 14; 
Boxburghe, 12. Jan. 1808, Ibid. No. 18, and 17. June 1813, Fac. ColLj affirmed 
appeal, 2. Dow, 149 ; Brown, 25. May 1808, Dict. v. Tailzie, App. No. 19 ; Hi 
derson, 21. Nov. 1815, Fac. CoU.; Oliphant, 7. June 1816, Ibid.; Tytlcr, 9. Moti.— d 
1826, Ibid. {S. §• D.) 

3. To prevent the contraction of debt, see Haggart, S^c. 19. Dec. 1820, Fac. Coli 
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Mackenzie, 23. May 1823, Fac. CoU. {S. §• D.); Nisbet, 10. June 1823, Ibid, [ib^^); 
Monro, 15. Feb. 181^6, Ibid. {ib.). 

^*^ This judgment was affirmed on appeal. Fid. supr, § 25. not. ^*% and in/r. fc« a 
not. t, and ♦^^ 

^*' This is a mistake. A resolutive clause is expressly required by the statute. 
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been thought necessary in the constitution of strict entails, from Title VIIL 
the general rules of our law, by which every landholder, while he 
continues proprietor, may affect or burden his own property : Un- 
less therefore lie be divested of his right by a resolutive clause, de- 
priving him of the power of alienation, his debts and deeds must 
stand good against the estate, notwithstanding the strongest prohi- 
bitory clauses ; Fac. ColL ii. 94, [HephurrUt CredUorsj Feb. 8. 1758, 
DicT. p. 15507) : and though inhibition be used upon an entail 
executed under the strictest irritant clauses ; yet if there be none 
resolving the contravener^s right, the entail is ineffectual against 
singular successors, and purchasers ark secure in buying the entail- 
ed subject ; because inhibitions cannot supply the defects in a right, 
but serve merely to secure it such as it stood formerly ; Fac. ColL 
ii. 211, (Brt/son, Jan. 22. 1760, Dict. p. 15511) *. On the other 
hand, where there is a clause irritating the right of the contrave- 
ner, but none declaring the debts to be contracted null, the limita- 
tion is not to be extended to such nullity, notwithstanding the pre- 
sumed intention of the entailer; Jult/ 11. 1734, Bailliej (Dtct. 
p. 15500) t- Hence also, a prohibition to innovate or alter the 
succession, with an irritancy adjected to it, restrains the heit only 
fipom granting gratuitous deeds in prejudice of the succession, but 
not from contracting onerous debts ; Falc. i. 116, (Campbell, June 
1746, DiCT. p. 15505). And though the entail should prohibit 
the heirs to contract debt under an irritancy, the heir has power to 
dell, if there be not also an irritant clause de non alienando, 1732, 
JB. Hopetoun against Hepburn, (not reported), which judgment was 
affirmed by the House of Lords ; Falc. ii. 92, {Sinclair, Nov. 8. 1749, 
XiCT. p. 15882) X. 

30. As to the second head, What is deemed an act of contraven- 
tion against the heir, (by which is understood any step taken by 
film, counteracting the directions of the entail, whereby he falls 
from his right,) the act is express, That if he do not repeat the ir- 
ritant clauses in the conveyances under which he enjoys the estate, 
He forfeits his right, which accrues to the next substitute. This 
enactment appears to relate only to retours on special services. 
^or a general service is not properly the conveyance of an estate ; 
^t carries to the heir only unexecuted procuratories of resignation 
"^^ precepts of seisin, which are rights merely personal, in order that 
larters and seisins, which are the only proper conveyances, may 
(Proceed thereupon ; and for this reason, the irritant clauses were 
*«ldom or never repeated in retours upon general services. It 
^^as however, adjudged, Karnes, 79, [Stewart, Feb. 1. 1726, Dict* 
t^« 7275), that the omitting of the irritant clauses in a retour even 
^Ji a general service, imported a contravention against the heir : 
^tit this was reversed upon appeal, and will not probably be here- 
after 

*• Fac. CM. Augtut 8. 1787, L. AnkerviUe, Sfc. Dict. p. 7010, {iupr. $ 23.) 
^ ^ The same was found. Clerk Home .* KiUc. No. 4. voce Tailzie, GcUrdner^ Jan. 27. 
*'^^4, Dict. p. 15501 ; Fac. Coll. Jan. 28. 1779, Kempt, Dict. p. 15528. 

:% Where an entail contained prohibitory and irritant clauses a^inst selling, but no 
iN9loti?e clause applicable to that particular, it was found, quoad hoc, to be ineffectual 
^IK^ntt an onerous purdiaser; Fac. ColL Jan. 15. 1799, Bruce; affirmed on appeal, 
••-^ICT. p. 15539 **** ; March 8. 1804,;St:o// itfoncrt^ against Cunningham, (not reported). 
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And again with reference to the same entail ; Clarke, 23. Mcy 1806, Dict. p. 16643. 
•to the same effisctt Lockhart, W.June \%\\,Fac. CoU.s Henderson,2l. Nov. 1815, 
>A f Bareh^,B. Feb. 1821» affirmed on appeal, 18. May 1821, {Shart^s Appeal Cases) : 
Md again, as to a prohibition against leases, Dick, 14. Jan. 1812| Ibid. 



810 An Institute of the Law of Scotland. 

Book III. after drawn into a precedent A general reference made by the 

heir in his conveyance to the irritant clauses of the entail, as it is 
equivalent to an entire neglect of the injunctions of the act, must 
of course be deemed a contravention against the heir ; Karnes^ 60, 
{Viscount Ganiockj July ^2%. 1725, Dict. p. 15596). The act also 
declares, that the contracting of debt, or the doing of any deed by 
which creditors may adjudge or evict the lands entailed, shall irri- 
tate the right of the heir : Yet it is not the bare contraction which 
makes the irritancy, but the allowing the debt contracted to affect 
the property ; for the words, " whereby the same may be adjudged," 
are favourably explained to mean, " whereby they shall be adjud- 
•* ged *^^'' The sense is supported, not only from the unfavourable- 
ness of entails, but from the reason of the thing; for if the simple 
contraction were to infer contravention, the heir durst enter into 
no bargain, even for the necessaries of life, without being brought 
under an irritancy; Karnes^ 34, {Scot^ July 1722, Dict. p. 3673); 
1738, Stewart against Denholm^ (Dict. p. 15500). An heir of en- 
tail, though he should be restrained under the strictest irritancy 
from the contracting of debt, may nevertheless settle a jointure 
on his widow, not exceeding the legal terce, if he be not specially 
limited in his powers of providing tor her ; because the provisions 
of law are not understood to be excluded in entails ; Karnes^ 90, 
(Cant, Dec. 27. 1726, Dict. p. 15554.) ^^\ But the granting of 
provisions to younger children, even moderate ones suitable to the 
condition of the granter, has been adjudged a contravention ; Fd). 
1730, Borthwickj (DrcT. p. 15556), upon this medium. That the 
providing of these is to be accounted the voluntary deed of the 
granter, seeing younger children are not secured in any legal provi- 
sion out of the father's estate, as widows are out of that of the bus* 
band ^^\ Yet it ouglit to be observed, that this last judgtnent 
was reversed upon appeal. 

31. 

*'* See Nairne, 15. Feb. 1810, Fac. Coll. 

♦'' The lerce may be excluded by a clause to thnt effect ; Gibson^ 24f. Nov. 1 795, Dicn 
p. 15869, and 1. March 1796, Ibid. p. 5891 ; M'Gili, 13. June 1798, Ibid. p. 15451. 
Sec also Cunninghame Fairlie, 15. June 1819, Fac. Coll. ; supr. B. 2. t. 9. $ 46. 

^^* Where ihe entail regulates the extent of provisions, whether to the widow or chil- 
dren, the heir may, of course, grant any thing within the limits pointed out ; and if be : 
go beyond, the provision will not be null, but merely restrictable to the prescribed a«^. 
mount. As to the construction and operation of such clauses, — in the case of proviMon^ 
for the widow, see AgneWy 12. Dec. 18 10, in note to Gordon^ 24. Jan. 1811, Fac, CctL . 
Malcolm^ 21. Nov. 1823, Fac. Coll. {S. 4* D.) ; D.Roxburghe's Trustees, 9. June 1824«i 
Ibrd.(ib.)i E. Kintore^ 13. May 1814, Ibid.; D. Roxburghe, 25. June 1818, /At W^ _ 



15. May 1822, Ibid. {S. 4- JD.); E. Rothesj 21. Jan. 1823, (S. ^ JD.); Campbell, 
Dec. 1818, Fac. Coll. : — And in the cose of provisions for the children, see Crawford^ 
March 1809, Fac. Coll. ; E. Wemyss, 23. Nov. 1810, Ibid.; Halket Craigie^supr. t Ca __^ 
bells, 6. Feb. 1821, Fac. Coll. ,. Douglas, Sfc. supr. Oswald; 20. Dec. 1821, (S. 4- /).); Ifi 
Rothes, supr. 

In cases where such'provisions are altogether excluded by the entail, or are toomtipii 
restricted in their amount, a remedy is provided, by Stat. 5. Geo. IF. c. 87s asfoUowy z 

1. With regard to the widow. 

The heir in possession may provide his wife, byway of annuity, to the extent of ooe^ 
third of the free rental^ after deducting public burdens, liferent provisions, interettcy' 
debts and provisions, and the yearly amount of all other burdens of what nature socfei*^ 
affecting the lands, or diminishing its clear yearly rent or value, at the time of his destb ^ 
Ibid. § I. . ' 

If the heir in possession be a female, she mav in like manner provide her haibn^^ 
to the extent of one-half of the free yearly rental. This is restricted, to a third, in 
the estate be already burdened with a prior existing annuity, whether to a wife or 
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Book III. 

I 

A dedarator 
of irritaDcyf ne- 
ceisary before a 
ttibstitute can 
disposaess the 
contraTener. 



{Feb. 14. 1758, Erskines, repoited in) Fac. CoU. ii. 100, (Dict. 
p. 4406) * 

32. No substitute in an entail can enter into the possession of 
the entailed estate, upon the contravention of the former heir, 
without first declaring the irritancy against him *^^ After which he 
might, before the act 1685, have served himself heir, either to him 
who had contravened, or to the maker of the entail ; (il/acAr. § 17. 
h. t.9 edition 1684, which has been continued by mistake in the 
later editions). But the special method prescribed to the substi- 
tute, in that case, by the act 1685, is, that after having obtained 
declarator of irritancy against the contravener, he pass him by, 
though he had been last seised in the fee, and serve heir to the 
person who died last seised, and did not contravene. This is doubt- 
less a deviation from the rule. That one ought to serve to the an- 
cestor last infeft^ who is in this case the contravener ; but the law 
considers the contravener, after the irritancy is declared against 
him, as having never had a right, and consequently as having 
never been infeft. And the plain reason why this anomalous me- 
thod of service is prescribea, is, that if some expedient had not 
been fallen upon, for the next heir to enter without being made 
liable for the debts of the person last infeft, he could have reaped 
no benefit from the resolutive and irritant clauses conceived in his 
favour. As all the heirs of entail have an interest to preserve the 
settlement which is made in their favour, it is competent to a re- 
moter substitute to bring a declarator of irritancy against the heir 
contravening, if the more immediate substitute shall decline it ; 
Fount. Jan. 6. 1697, Simpson^ (Dict. p. 15353) ; Jan. 1723, Irvine^ 
(DicT. p. 15369) f. The contractions of debt by which an irritancy 
is begun, and the diligences which are directed thereupon against 
the entailed estate, are not simply null, though the next heir may- 
get a nidlity declared by a proper action ; for irritant clauses, being 
intended merdy in behalf of the next heir, can have no operation 
but in his favour ; and if that person who alone has an interest to 

take 

* A previous decision, to the same purpose, had been pronounced on Jidy 24. V!52^ 
in the case of Leslie ofFindrassie ; and the point has since been considered as pot to 
rest, by a decision of the House of Lords, in the case of Edmonslone qf Duntreatk, 
Nov, 24. 1769, Dict. p. 4409, which has been uniformly followed as a precedent, and in 
which the case of Leslie qf Findrassie^ (not reported,) is referred to. See also Fac. CdL 
June 25. 17S5, Menzies^ .Hicr, p. 154S6. On appeal, this case was, upon June 30. 
1801, remitted by the House of Lords to the Court of Session, to review their interlo* 
cutor; and the court adhered, Jan. 18. 1803; Ibid. May 22. 1798, Marchioness 
Titchjieldj Dict. p. 15467, (affirmed on appeal, June 20. 1800); Ibid. Feb. 12. 171 
Miller f Dict. p. 15471. It is often a matter of difficulty to determine whether thei 
stitnte is meant to be comprehended or not. See March 3. 1762, Livingston agai 
L. Napier, Dior. p. 15418 -, Fac. Coll. Feb. 23. 1791, Gordon, Dict. p. 15465; H 
eodem die, IVellxDOod, Dict. p. 15463; Ibid. Feb. 27. 1799, Syme, April 26. 180 
Dict. p. 15473, affirmed on appeal, App. voce Tailzie, No. 5. ^^^ 

f See this found, in a case where the pursuer of the declarator was the twen^ 
fubstitnte ; Fac. CoU. Nov. 29. 1774, Dundas, Dict. p. 154S0. 

^^' See also Steele, IS. May 1824, Fac. CoU., affirmed on appeal, 5. D(m, 72; Ma 
kensde, 24. Nov. 1818, Fac. CoU., and 13. May 1822, 1. S. Ap. Ca. 150 ; Douglas 
14. Nao. 1828, Fac. Coll. {S. 4r D*)^ affirmed on appeal. 

434 ]^Qf can he, in respect of the act of contravention, insist in a reduction of the «^ 
travener's title, without first declaring the irritancy ; Fac. Coll. Bonline, \5. Jan. 18 
(S. fi- D.). 

It is competent for a succeeding heir of entail to pursue reduction of a leaae* or 
deed, executed by his predecessor in contravention of the entail, although the irrii 
incurred through that contravention was not declared in the lifetime of ue oontrav^ 
and though the successor's own title was made up by service as heir of entail to the w^-imv 
travener ; B. Mordaunt, 9. March 1819, Fac. Coll. affirmed on appeal, 1. S. Ajfp. £k^ 
169. 
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take the benefit of such irritancy, shall neglect to use his right, the 
irritancy is ineffectual ^". If therefore the next heir should not, 
within the years of prescription, bring his challenge against the 
contravener s right, the diligences led against the estate would carry 
it off, and put an end to the entaiL As the irritancies in an entail 
are imposea solely for the benefit of the more remote substitutes, 
the last substitute called by the entail, on whose failure the estate is 
to descend to heirs whatsoever, or to heirs and assignees, lies under 
none of the limitations that fettered the former heirs, but is at 
liberty, as absolute and unlimited fiar, to carry on the representa- 
tion of the family by a new entail ; for entails being siricti Juris, 
admit of no limitation by inference upon any of the heirs, though 
truly intended by the maker. Now those who succeed by the 
last termination of heirs whaisoevevj or of heirs and assignees, fall 
not under the description of heirs of entail, that expression being 
merely of style, origmally calculated to exclude the fisk ; and the 
laying restraints on the proper substitutes in favour of the heirs 
whatsoever, is evidently contrary to the intention of the entailer, 
whose chief view in making the entail is presumed to be, the con- 
tinuing the representation of his family in one person ; which is in 
itself impossible, if the heirs whatsoever, who succeed after all the 
substitutions are exhausted, should happen to be heirs-portioners ; 
Fac. CoU. W. 217, {E. of March, Feb. 27. 1760, Dict. p. 15412). 

33. By the late act for abolishing ward-holdings, 20. Geo. IL 
€• 50, it is declared lawful for the King to purchase any lands in Scot- 
land, for erecting buildings or making settlements, notwithstand- 
iog the strictest entail : And by the act immediately following, 
Cm 51, of the same year, where the lands to be purchased belong to 
minors or fatuous persons, who cannot covenant for themselves, his 
IV^jesty may purchase them from the tutors, curators, or guardians 
of the proprietor. These acts appear, by the preamble to both of 
them, to be limited to lands lying in the Highlands of Scotland ; 
but the enacting words of both, comprehend all lands in Scotland 
^^rithout exception. By the first of tne above-cited statutes, every 
^ iir of entail may sell to his vassals the superiorities belonging to the 
itailed estate; but where either lands or superiorities are thus 
sold, the purchase-money is to be settled on the same series of 
li^eirs, and under the same limitations and irritancies, that the lands 
^>ic: superiorities sold were settled on before the sale *. 

34. 

* Ste Stet. 10. Geo. Ill, c. 51, *< for the improvement of lands in Scotland held 
*^ blinder settlements of strict entail/' abridged in Appendix, No. 7. See also a deci- 
^i^)n, as to the import of this statute, in Fac. CoU. Jan. 22. 179S, Elliot^ Dict. 
-^ 15622 *3^ 



Title VIII. 



*^^ A lease granted in contravention of the entail, was on this principle found to re- 
ire reduction, and not to be ipso jure null ; Agnew^ 23. June 181S, Fac. CoU. {p. 402.) 

^'^ Unless strict obedience be paid to the various statutory provisions in regard to 

^Otices, &C. the benefit of the statute will be lost ; EUiot, supr. ; Torrance^ 1. Dec. 1820, 

^^c. CoU. as reversed on appeal, 1 . W. Sf S. Ap. Ca. 429 ; Finlayson, 12. Dec. 1821, Fac. 

^o«. (S. 4* D.) ; Campbellj 16. May 1822, lb. {ib.)g Thomson, 11. Dec. 1824, (S. 4r D.). 

^or other questions connected with this statute, see Fletcher, 4. July 1826, {lb.); Fra^ 

^.I.Jufie 1825, {lb.); Todd, 14. Jan. 1823, {lb.); L. EUbank, U.July 1821, {Ib.)s 

I'Kcchnie, 1 1. July 1821, {lb.) ; Stirling, 14. Dec. 1814, Fac. CoU. 

The powers given by this statute, and by the more recent one, 5. Geo. IF. c. 87, 

\«9r. not.) cannot competently be exercisea to such an extent as on the whole to de- 

t^cive the heir in possession of more than two-thirds of the free yearly rental ; 5. 

'^rta.ir.c. 87.$ 18. 

As to the heir of entail's power of sale for the redemption of land-tax, see 42. 
I ^-^. IIL c. 116; Fac. CoU. Colquhoun, 7. July 1803, Dict. p. 15089; Ibid. Anderson, 
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toOK III. 

ghu taken in 
njunct fee. 



Conjunct fees 
granted to 
strangers. 



34. Rights are frequently granted to, or settled upon, two n 
more persons jointly, who, as conjunct fiars, enjoy the subject da-* 
ring their Joint lives pro indiviso. The rules which govern die suc- 
cession of such rights, fall properly to be explained here> It 
may be premised, that not feudal subjects only, but bonds, may be 
granted in conjunct fee. For though there is no pioper feodum of 
money or of bonds, yet as a yearly profit arises from monerv as well 
as land, lawyers have admitted a quanfeudnm in bonds, which gets 
the name oifeudum nominis ; a term borrowed from the Romans, 
who gave the appellation o£nomina to all money-debts bearing in- 
terest ; L. II. C. de pact. conv. The same general rules are com- 
mon to both, and they all arise from the will of the granter, either 
express or presumed. 

35. Conjunct rights are granted, either to strangers, to faJd^er 
and son, or to husband and wife. Where an entail is made, or 
any right conceived, in favour of two strangers, in conjunct fee and 
liferent, and their heirs, the two are equal fiars during their joint 
lives, as if they had contributed equally to the purchase : But after 
the death of the first, the survivor, has the liferent of the whole ; 
and after the survivor's death, the fee divides equally between the 
heirs of both. If the right be taken to two jointly, and their hein, 
without any mention of liferent, the conjunct fiars enjoy the subject 
equally while both are alive, as in the former case: But on the 
death of the first, neither the fee, nor even the liferent of his half, 
accrues to the survivor, but descends to his own heir. In a right 
taken to two jointly, and the longest liver, and their h^rs, the 
words their heirs are understood to denote the heirs of the longest 
liver ; and consequently, though the several shares belonging to the 
conjunct fiars are affectable by their several creditors while both 
are alive, yet upon the death of any one of them, the surrivor haa 
the fee of the whole, exclusive of the heirs of the predeceased ; 
not only the fee of his own original share, but that of the share be* 
longing to the predeceased, in so far as it is not exhausted by hia 
debts, Falc. i. 206, {Riddels, Nov.6. 1747, Dict. p. 14878) ♦ IP the 
right be taken to two strangers, and to the heirs of one of them, be 
to whose heirs the fee is taken is the only fiar ; the r^t of the 
other resolves into a naked liferent All these rules arise naturally 
from the import of the several expressions. . But notwithstanding 
the last-mentioned rule, a father who takes a right to bimselff ani 
his son nominatim, and to his son's heirs, continues the only fiar p 
and the son is barely an heir substitute to him, though he shoul^^^ 
be infefl by his father on the right ; for rights from fathers to i^J^^ 
dren being gratuitous, and granted merely in consequence of ch».c-^ 
natural obligation annexed to the relation of a parent, are interpreB^:^^ 
ed favourably for the granter, so as not to deprive him of the fi^^^^ 
during his own life, unless it appear from the tenor of the gjnsmrmU, 




* Also reported by RUk. No. S, voce Fiar, Dicr. p. 4303. 




18. l^ov. 1814; Lawies Trustees, 1. June 1805, (& ^ D.)\ Fae. QOL ElUot^ 9. 
182«, {Ibid.) : Sandjbrd, 226. et sea. 

As to bis powers of burdening the estate, for money laid oat in the comtnuAomiMof 
turnpike roads and bridges, see 4. Geo. IV. c. 49. 

Private statutes are sometimes obtained under special circumstances, for the sal^.dr 
excambion, partial or total, of entailed estates. 

In such cases, the strictest attention must be paid to the statutory formalities^ or (&e 
transactions gone into will be void ; Agnew, 2. June 1818, as reversed on appeal 1. & 
' ^- WS : and see M'Cuttochj 17. May 1826, {S. ^ D.). 
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that his intention was to state it in the son ; Stair, July 23. 1675, 
£/• Lamington, (Dict. p. 4252) * 

36. Where a right is taken to a husband and wife in conjunct 
fee and liferent, and the heirs iyi their body, or their heirs indefi- 
nitely, the general rule is, that the husband is, from the prerogative 
of bis sex, the sole fiar, as the penona dignior ; and the right of the 
wife resolves into a liferent ; for which reason, the words their heirs 
are interpreted to be the heirs of the husband ; Dirl. 85, (Johnston, 
June 19* 1667, Dict. p. 4199). But this rule suffers several limi- 
tations, all founded, on the intention of the parties, presumed from 
the different circumstances of cases. Mrst, The person from whom 
the sufagect originally flowed is accounted fiar ; Jtiope, Maj. Pr. 
Liferent, Kincaidj unless where it appears from the strain and con- 
texture of the conjunct right, that the fee was intended to be given 
to the other ; Forbes, Nov. 21. 1705, Cred. of Faterson, (Dicr. 
p. 4223) t **'• But though the right have flowed from the wife, yet 
if it was given her in name of tocher, the fee is in the husband ; 

since 

* Fewqnestions in \bw haTebeen more freqaently agitated than those which regard 
tke riffbt of fee, in settlements in favour of parents and children. The only general 
rule <»T construction that can be gathered from the numerous decisions upon this point, 
seems to be that which is laid down in the text. Thus^ a disposition granted to a 
person in liferent, and to the heirs of his body nascituri in Tee^ vests the ^e in the fa- 
ther ; Clerk Home, No. 1. Frog, Nov. 25. 17S5, Dicr. p. 4«S2 ; Kilk. No. t. {Sr Elck. 
No. l.)v. Fiar, LiUU^ Feb. 24. 1741, Dicr. p. 4267; Fac. CoU. July 7. 1761, Doi^ 
glas, DicT. p. 4261)^^^. This rule of construction, though frequently founded on the 
maxim, << that a fee cannot be in pendenti,^ (as to which vide supra, B. ii. tit. 1. $ 4, 
m^ne), seems to have been adopted rather from the presomed will of (he granter, to 
fvbicb tlie court always gives effect where it is posaibte. If such is the rule where the fk- 
tbes is restricted simply to a liferent, there is still more reason for preferring him to the 
fee, where he expressly retains the power of disposing of the property, or of burdening 
it with debts ; Feb. 10. 1756, Cumming, Dfcr. p. 4268 and 15854 ; Fac. CoU. June 2S. 
I '?79, Porterfield, Dicr. p. 4277 ; Ibid. Dec. 7. 1780, Dickson, Diet. p. 4269 ; itf^rcAi 1. 
1 73 If Cuthbertson, Dicr. p. 4279 ^^« On the other band, where it appears to have 
btf«n clearly intended to restrict the father to a lifefetity the court will give effect to the 
expressions, and hold the fee to be vested in trust for the children ^^^. Thus, where the 
sabject is conveyed for the parent's ** lifetentuseaUertarly,** this mode of expression seems 
anifbrmly to have had the effect of restricting bis right to a mere fidtfciary (et. This 
ia plainly taken for granted in a case reported by SUair, Feb. 4. 1631, Tkanfsons, Diet. 
p. 4258 ; and the court gave judgment to that effect, March 8. 1791, BosSy meittioned 
m Fac. CoU. July 9. 1794, NeaHands, affirmed on appeal, April 26. 1796, bier. 
. 4289; Ibid. Nov. %S. 1801, Watherstone, Dicr. p. 4297*^. In the same way the court 
Ave construed a conveyance to a parent •< in liferent alimentary;" Ibid. June 14« 1781, 
Cterran, Dicr. p. 4402. It seems also a settled rule, that where the hivestilvre ia 
ii^ade to trustees for behoof of the father in liferent, and his children nascituri in fe#^ 
f^^e import of the several expressions shall be more strictly attended to, and the father's 
^>teveat reduced to a liferent without any additional circumstance; Fac. CoU. March 6. 
^ ''SS^ jkion, Dicr. p. 42 19^ Vide supra, B. iL ttt, 1. $ 4. 
t See Fac. CoU. Dec. 6. 1780, Paterson, Dict« p. 4212. 

^37 jgee to the same effect, Thomson, affirmed on appealr l^ZXia^ 417 ; Boberifonf 20. 
^ooL 1806, DiCT* v. Fiar AnaoLUTB, limited, jfyp. Na 21^ Pollock, 4. July 1806, Jh. 
^- Provision to Heirs, 8cc. App. No. 6. ; Lindsays:, 9« Dee. 1807, lU. a FnkR, App^ 
No. I. ; Marwell, 7. June 1822, {S. <$• B.) ; TumbuU, 12. Nov. IdGH, (S.^ 2>.)/ Ken- 
nedy, 19. Feb. 1825, {lb.) 

The reverse is the rule where the disposition is taken to the father in liferent, and 
^ diild or childreR nominatim in fee *, Macintosh, 28. Jan. 1812, Fac CoU. / Dykes, tfc. 
^ Jmu 1813, Ilnd. ; Sieele, 28. Jiin. 1823, Ibid. {S. ^ D.) , SpencCy 17. Nov. 1826, (Ik). 

^^ See also fVUson, 14. Dec. 1819, Fac. CoU. 

^^9 See Scott, ^c. 14. Feb. 1826, (S. §• D.). 

^^ And again» in Harvey, 26. May 1815, Fac. CoU. ; Fakoner, 20. Jan. 1825, (^Ib.) 
^ Dmufos^ 28* Jan. 1823, [lb.) ; Falconer, 22. Jan. 1824, {lb.) 

^^ See Mmrhead, 16. Jan. 1824, (5. Sf D.). 
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since whatever is given in tocher is the property of the husband *• 
2£%, Where the right is taken to the wife's assignees, the law con- 
siders her as fiar ; for it is of the essence of a fee to dispose of the 
subject at pleasure j Forbes^ Feb. 4. 1709, Fead^ (Dict. p. 4240) f. 
3i%, The wife is fiar where her heirs are more favoured in the 
substitution than those of the husband, according to the maxim, 
That he is fiar, cujus hcBredibus mtzxime prospiaiur. This character 
is, — ^by Craig, Lib. 2. Dieg. 22. § 6, and Stair, B. 3. til. 5. § 51, vers. 
The next difficulty is, — applied to that spouse on whose heirs the last 
termination falls ; and no doubt the spouse on whose heirs the suc- 
cession is settled in the last place, must be fiar, in consequence of 
this rule, where there are no intermediate substitutions between 
the heirs of the marriage and them. Thus a sum of money assign- 
ed by the wife in tocher, to her husband in conjunct fee and life- 
rent, and the bairns of the marriage, whom failing, to the wife's 
heirs, was adjudged to belong to the wife ; June 1733, AnguM^ 
(DicT. p. 4244) j:. But where there are intermediate substitu- 
tions, that spouse is deemed fiar whose heirs are first called after 
the heirs of the marriage, though the succession should be settled 
ultimately upon the heirs of the other ; because the heirs first call- 
ed are undoubtedly favoured above those who are only substituted 
in default of the first; Stair, Feb. 20. 1667, Cranston^ (Dict. 
p. 4227) ; July 1720, Cred. of Elliot, (Dict. p. 4244). Where the 
right is taken to the husband and wife, and to the longest liver and 
their heirs, the fee is, in the event of the wife's survivorship, ad- 
judged by our later decisions to belong solely to the wife, to the 
entire exclusion of the husband's heirs, as if the right had been ^ 

granted in the same terms to two strangers ; June 22. 1739, Fergu- — 

son, (Dict. p. 4202) § ^*' ; contrary to the older practice ; Stair, Jan. 
23. 1668, Justice, (Dict. p. 4228). Though the husband is thus a 

preferred to the fee in feudal rights, and in the quasi feuda of bonds ^98 

taken jointly to him and his wife ; yet in the rights of moveable ^le 
goods, the words of stvle are more strictly observed, so as the heirs ^^ 
of the husband and wife succeed equally, in regard that moveables ^mg 
suffer a division more easily than heritage ; Durie, Feb. 2. 1632, ^ 
Bartholomew, (Dict. 4222). For the origin of conjunct rights be- ^ 
tween husband and wife, see Cr. Lib. 2. Dieg. 22. § 8. 
hts to cor- 37. Rights to corporate bodies are not conjunct fees : For th<«^^,^ 

ite bodies several members orthe corporation are not conjunct fiars; an^^^j 
no conjunc ^j^^ corporate body itself has no right to the fee, but to the fruitsr^^^ 

* Stair^ July 12. 1671, Gaims, Dict. p. 42S0; Hare. No. 348, Ramsay, Dee. i^^*^^ 
1682, Dict. p. 4234 ; (see infr. not. J, and *^*.) 

f The same construction is put upon the destination, where the subject is placed ^^n 
the wife's disposal ; Stair, June 27. 1 676, E. Dunfermline, Dict. p. 2941 , 407S, 4S44,^^^, 

X The contrary appears to have been found, Fac. ColL Jan, 20. 1790, Brtiee^H^^^,' 
derson^ affirmed on appeal, May 11. 1791, Dict. p. 4215 ^^\ 

§ See Falc. ii. No. 150, Wardie, July 18. 1750, Dior. p. 4207. 



^** The cases of Gaims and Ramsay, supr. not. *, seem equally adverse, 
also Watson^ 18. July 1766, Dict. p. 4288, Hailes, 82, where it was held set«iad 
law, that, under the destination of a subject belonging to the wife, to the spouses in con- 
junct fee and liferent, and the heirs of the marriage in fee, the fee is in the hnsbftnd. 
Such being the law, it might now perhaps be held in a case like that of Angus, as wbm 
done in the case oi Ramsay, viz. ** that, there being no restriction as to the hnsbsod* 
<' he was fiar, and that the heirs of the marriage, and the wife's heirs, were but heiw 
<* substitute to the husband ; and the wife never having been institute in the conjooeC^ 
<< fee, the termination (on her heirs) could not give a fee, which clears only which €P^ 
<< more persons institute is the fiar." But it may be well to compare the different ais* 
thorities.— See also, on this subject, 1. Bell Comm. {5th edition,) 56. 

*^5 See Fae. CM. Murray, 19. May 1826, (S. Sf D.). 1 
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only, according to the limitations of the grant or patent ^^\ Neither 
are such rights conceived to heirs, as conjunct infeftments are. 

38* Though all who succeed in a certain subject by the destina- 
tion or appointment of the proprietor, without impropriety may be, 
and sometimes are, called heirs of provision; in whicn sense, those 
who succeed to an entailed estate are styled heirs of tailzie andprqg- 
visian ; yet that appellation is most commonly given to those who 
succeed by a provision in a marriage-contract, or in a bond, or 
other right containing a clause of substitution. By the ordinary 
style of provisions in a marriage-contract, the fadier settles the 
lands or other subjects expressed in it, upon himself and his wife 
in conjunct fee and liferent, and on the heirs of the marriage in 
fee. If there are sons of the marriage, the eldest is the sole heir 
of provision, or of the marriage, where the subject provided is heri- 
t;age. In the case of daughters only, all of them are heirs-portion- 
,crs of provision. If in a marriage-contract, providing an heritable 
subject to the heirs-male of the marriage, a special provision is 
granted to a daughter, in default of, or &iling such heirs-male, the 
daughter is entitled to it, though a son should exist of the mar- 
riage, unless he shall also survive the father ; for one cannot with any 
propriety be called heir while the ancestor to whom he ought to be 
fieir is alive* : And the plain intention of parties by such a stipula- 
tlon is, that the daughter shall have the right, unless the succes- 
sion of the. subject provided shall actually devolve upon the son as 
lieir-male, on nis father's predecease. Heirs of a marriage are 
-gjaore favourably regarded than heirs substituted in a simple desti- 
^sation ; which last, being gratuitous, gives only the hope of succes- 
sion, and may be altered by the maker, or any of the members 
^irho succeed before the substitute ; whereas marriage-contracts are 
c>cierous deeds, by which the bride and her friends stipulate, that 
special provisions therein mentioned shall be made good by the 
father to the heir or other issue of the marriage, in consideration 
of the tocher or fortune brought with her. The heir of a marriage 
has therefore a mixture of two distinct characters in him : He is not 
only heir, but quodammodo creditor to his father : For by the mar- 
riage articles, the father is laid under an implied obligation not to 
defeat those provisions by any gratuitous deed t, consequently the 
■ heirs in whose favour the obligation is granted, have an action com- 
petent to them ; or they may use diligence against the father ***% — if 
*he subject provided has been carried off by onerous creditors, or if 
he hath done any deed to the prejudice of his obligation, — to purge 
incumbrances, or to make their provisions effectual in the event of 
his death ; Stair, Feb. 13. 1671, Fraser, (Dict. p. 12859, and 12944); 

Dec. 

* See Fac. Coll. Jan, 12. 1780, Maconockie, Dict. p. 130(0. 

+ See JuneO. 1743, Giaham against Co//rflm^ Dict. p. 13010. (/////*. § 39. not. ^^^.) 

^44 This seems inaccurate. A corporate body, — unless where the grant in its favour 
^pressly provides the contrary, — or where the subject is destined to some public use, 
^tn which, it is a necessarily implied condition of the grant, that it shall not, by sale or 
^^herwise, be diverted, (as in the case of the jail, town-hou&e, &c. of a royal burgh, 
(S. ^ jo.jj Magistrates of Auchtermuchty^ 22. May 1827,) — has the sam^ absolute right 
[9 the fee, and the same unlimited powers of disposal over it, with any private indivi- 
^'irf fiar. 

y ^' It is thought that no diligence can be used against the father. He is fiar while he 
^^, and has the largest powers of administration. The right of the heir, under a 
^^^age'settlemeot conceived in the ordinary style assumed in this section of the text, 
^Jpct not open as a proper jtis creditif until the father's death. See Cuningham, and 
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Dec. b. 1734, Fotheringham^ (Dict. p. 12929)*; or they may setaside 
gratuitous deeds signed bv him to their prejudice, upon tne statute 
1621, to be hereafter explained, even though they should be grant- 
ed in favour of the heir's own mother j Stair^ July 10. 1677, Car- 
negie, (Dict. p. 12840) ; or of a second son of the same marriage; 
Feb. 1718, Fea, (Dict. p. 12926) ^^. And this the heir of a marriage 
hath a right to do, without serving heir to his father, the granter 
of the deeds under challenge ; for h'e is truly creditor to his father ; 
and it is not only unnecessary, but improper, for a creditor to 
serve heir to his debtor, in order to make his payment efiectual ; 
Dict. ii. p. 279. 280, (Dict. voce Provision to Heirs and Chil- 
dren, Sect 6.) ; Fuc. ColL ii. 202, (Moncrieffl Dec. 8. 1759, Dict. 
p. 12871), and arg. 255, ( Parterfield, Dec. 9. 1760, Dict. 
p. 12874) *♦^ 

39. Though settlements in marriage-contracts conceived in the 
general terms above expressed, restrain the father from gratuitous 
deeds to the prejudice of the heir of the marriage ; yet the heir's 
right is not a right of proper credit, but of succession : And the^ 
case is the same in provisions of money as of land **^ If therefore a 
father should become bound to pay a particular sum to the children 
of the marriage at the first term after the decease of him and his 
wife, the children have barely a right of succession. The term of 
payment is in that case a plain indication, that the children bad 
no proper right of credit against the father during his life ; Fac. 
Coll. i. 109, [Strachan, July 1. 1754, Dict. p. 996) ^^^ And since 
they are only heirs of provision, it follows, that they cannot come 
in competition with their father's onerous creditors, though he had 
been incontestably solvent at the time of signing the contract, 
or granting the provision ; Fount. July 24. 1696, and June 17. 
1697, Napier^ (Dict. p. 12898). Nor does it import, in that case, 
whether the sum be or be not actually lent according to the father's 
obligation of provision ; Stair^ Jan. 24. 1677, Graham^ (Dicr. 
p. 12887) ; Fac. Coll. i. 109, fsup. cit.J. Hence the father is un- 
derstood to reserve to himself the fee, notwithstanding such provi- ^ 
sions, and, of course, continues to have a power of charging thes 
subject with just debts, and even to alienate it for onerous causes ^^\ ^ 
And from this he cannot be debarred by inhibition ; for, as ha.^ 
been already observed, diligences are barely fences to secure oblr^ 
gations to the creditor, such as they are, but cannot make the 

broad 



* See Bruccy No. ii. and No. 49, Mackintosh^ 1716 and 1717, Dicr. p. 128S1. ^ 



**^ DykeSi 9. Feb. 181 1, Fac. ColL {vid. infr. not. *^*,) and reported in a note^^^ 
that case, Hyslop^ I . June 1 804-. See also Fac. ColL Hi/slop^ 1 5. Nov. 1 82 1 , (5. <$* iOClIS 
Ewen, 15. Jan. 1824, (Ibid.); Wood, 3. Dec^ 182S, {Ibid.) 

^♦7 See infr. j 73 ; Ogihy, 16. Dec. 1817, Fac. Coll. 



^^^ On the subject of marriage-contracts conceived in tlie ordinary form allude* ^J/^ 
in this and the preceding section, see 1. Bell Comm. (5th ed.) G89 : And on the ^auL 
ject of those others, where n proper right of credit is conferred, as noticed infr. ^ 4a, 
see Ibid. 640. 

♦*' Reported also, KilJc., 5. Broxvn, Supp. 274. j and Elch. v. Adjudication, Na 41. 
{Vid. infr. not. '^^^.) 

**** Cunynghame, 17. Jan. 1804, Dict. p. 13029. Where the father sells the estate 
settled by hi| contract of marriage, and with the price purchases other lands, the h^it 
is not entitled to these lands as a surrogatum ; neither can he insist, as a creditor of tm^ 
father, for the value of the estate sold, as at the latter's death : his claim lies only to ' 
price which his father actually obtained; Cuninghaniy 20. Dec. 1810, Fac. CoU. 
Wemyss^ 28. Feb. 1815, Ibid, affirmed on appeal, 20. May 1818; Fac. Coll. HuA^^ 
15. Nov. 1821, {S.^D.) 
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broader than they were originally *. Hence also the father, not- Tiixb Vlll. 
withstanding his settlements upon the heir of the marriage, con- 
tinues to have a power of administration, so as to lay him under 
reasonable restrictions for the preservation of the family ; Dec 7. 
1728, Craik, (Dict. p. 12984) ; Jan. 7. 1737, Trail, (Dict. 
pi» 12985) ^^% And though the dfecision, Kamesj 50, {Dougkuy July 
\0. 1724, Dict. p. 13002), which entirely excluded the heir of a 
marriage from the estate provided to him, in respect of his weak- 
ness and extravagance, is not perhaps to be made a prepedent ; yet it 
rai^it seem to encroach too much upon the right innerent in fathers, 
if mey had it not in their power to save their family from destruc- 
tioa, by limiting in the use of his property an heir who had plain- 
ly discovered a riotous and dissipating temper, with irritant and re- 
solutive clauses, provided these clauses were pointed against him 
alone, and that the order of succession settled on the other heirs of 
the miarriage was not altered or innovated in that new deedf. 
The &ther lies under no degree of restraint in favour of the substi- 
tutes who are called by the marriage-contract after the issue of the 
marriage, and who acquire no right by such substitution, ^. Am. 
p. 145 : For no contract can have effect beyond the interest of the 
parties contracting ; and the wife and her relations, who are the 
only contractors with the husband, are not interested in the succes- 
sion, except in so far as it is provided to the wife's issue. As to 
the reriioter substitutes, if the husband contracted, it was with him- 
self alone; and therefore the substitution must be accounted a 

simple 

♦ This found, June S. 1748, Gordon^ reported by Karnes^ Rem. Decis. No. 91. and 
by KiUcerran^ No. 6. voce Fiar absolute and limited, Dict. p. 12915 and p. 4S98 ; 
{affirmed on appeal, 7. March 1751.) Sec (to the same effect,) Dirl. and Stair^ 
Grahamey Nov. 24. 1677, Dict. p. 12887 ^^'. 

f One bound- by his contract of marriage to dispone certain lands, and what other 
lands should be acquired during the marriage, to the heirs of the marriage ; the son 
being prodigal and oankrupt, M conveyed the lands to the son's children, bnrdened 
€)nly with a liferent to him. In a reduction at the instance of the son's creditors, the 
Lords sustained the deed and assoilzied ; Karnes^ Sel. Decis. No. 187. Thomson^ F^. 11. 
1762, Dict. p. 13018 ^^^ See Fac. Coll. Dec. 8. 1790, Farquhar Gordon^ Dict. p. 1 3028 ; 
Ibid. Feb. 26. 1799, Efming^ Dict. p. 12997 ; and July 28. 1778, Spiers, Dict. p. 13026. 
It has often been made a question, Whether a father, who has come under an obligar 
tion in his marriage-contract, to settle an estate upon the heir of the marriage, does 
sufficiently implement that obligation by making the settlement in the form of a tailzie, 
containing prohibitory, irritant, and resolutive clauses? The court have hitherto waved 
determining the genend point, but have decided according to the rationality of the deed 
under challenge ^'^. In the following cases, the deed executed in contravention of the 
marriage-contract was set aside ; Dec. 11. 1731, Gordon, Dict. p. 12984 ; Kilk. No. 7. 
voce Provision to heirs and children, Ker, Jan. 23. 1747, Dict. p. 12987; Fac. 
CM. July 28. 1778, Spiers, S^. Dict. p. 13026 ; Jan. 28. 1801, Watson against Pyott, 
Dict* App. voce Provision to heirs and children, No. 4. 

^*' See also Cnningham and E. JVemyss^ supr. not. ^^^: But inhibition is available 
^here the marriage settlement is conceived in such terms as to confer a proper right of 
credit. Vid. infr. § 40, and case of Douglas^ 22. July 1724, ibi cit. 

^^* He has also power, if possessed of no other fund out of which to provide them, 
to burden the estate settled on the heir with reasonable provisions to the younger chil- 
dren ; Ewing, not. f , h. p. ; but he cannot convey any part of the estate itself; 
JDiykes, 9. Feb. 18 1 J, Fac. Coll. 

^^^ On this decision. Lord Hailes, in delivering his opinion in the subsequent case 
ofS^rs, observes, *< As to the case of Cummerhead, as commonly related, I shall only 
^' lay, that I do not admire the judgment i" and an express decision to the contrary 
Was accordingly proaounoed, Speirs, supr., Hailes, 806. 

^'^ As to a father's powers thus to impose restrictions upon his heirs, not contained 
in llie previoitt contract of marriage, the court delivered << an unanimous opinion, that 
*< it was now settled law that it was incompetent to do so;" Munro, 13. Feb. 1810, 
JPae. CoU. : and see to the same effect, Douglas, 5. Dec. 1804, Dict. v. Fiar abs. 
and LIM. App. No. 1. ; Fac. Coll. Macneill, 27. Jan. 1826, (S. 4* -O.); Graham, supr. 
$ 3H. not. t, with which compvivc Stewart, 2. March 1815, Fac. Coll. 
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simple destination as to them, which may be altered by him at hia 
pleasure } see Jan. 29. 1735, Craik^ (Dict. p. 4313). 
li- 40. Though such marriage-settlements, when executed in the or-^ 
dinary form, are postponed to every onerous debt of the granter^ 
even those contracted afler, and so cannot come in competition with 
[ti^ his extraneous creditors ; they are nevertheless effectual against a 
him cautioner who has engaged himself in the marriage-contract for the 
^ *" father's performance of his obligation : For the plain language of 
of cre^ that engagement is, that he shall make the provision effectual to 
^special the heir, in case the father himself shall fail ; so that the claim com-^ 
petent to the heir of the marriage in such case, is not as heir to his 
father, but as creditor to the cautioner; Fount Dec. 19. 1707, Didcson^ 
(Dict. p. 12938) ; Dec. 5. mA^, Fotheringham, (Dict. p. 12941) * 
It may also be observed, that marriage-settlements may be so drawn 
as to give to the heir a proper right of fee in the land-estate, or a 
proper right of credit in the special sum provided to him. When 
this is the intention of parties, it is commonly executed by the 
father^s obligation in the marriage-articles, not to contract debt ; or 
to infeft the heir in the lands against a determinate day, or when he 
shall have attained a determinate age ; or by a clause restricting 
his own right to a liferent : And such obligations, though granted /t- 
heris nasciturisj if secured by proper diligence '*^^, or perfected by sei- 
sin, found a preference to the heir against all the posterior deeds 
of tlie father, even onerous, Karnes 51. [Dovglas^ July 22. 1724^ 
Dict. p. 12910) ; see the ratio decidendi in a decision, Pr. Falc. 30. 
{Creditors of Marjoribanhn, Feb. 1682, Dict. p. 12891) ^^'. Thus 
also in a money-provision, where the father is bound not barely to 
provide the heir or children of the marriage in a sum, but to make 
payment of it ^^® to them at a term which may happen to exist before 
the father's death, a }^ro^ev jus crediti is constituted to them, in 
virtue of which they are entitled to come in competition with the 
father's onerous creditors ; and the preference will be determined 
according to the nature of their rights, and the priority of the dili- 
gences used upon them ; Edg. Jan. 24. 1724, Cred. of Easter Ogle^ 
(Dict. p. 8150) ; Karnes^ 45, (same case^ ibidem) ; Fac. Coll. ii. 160, 
{Henderson^ Jan. 1759, Dict. p. 12919) f. From these observations- 
it follows, that though the rights which thus create a proper credit 
to be granted to the heir of the marriage, that appellation is to be 
understood only designativey for marking out that the person to 
whom the right is granted stands in such a relation to the deceased 
as gives him a rigiit to serve to him if he should think fit ; but 
there is no necessity that he be houses actu to his fatlier ; lor he is 
his proper creditor ; Fac. Coll. i. 177, [Kinminitxfs Creditors^ Jan. 20. 

1756, 

• See Stair^ Nov. 23. 1677, Crawfurdj Hicr. p. 12934 ^". 

t See Fac. Coll. Nov. 15. 1787, Mactavish^Dicr.p. 12922-, Ibid. Feb. 2. 1798,Mai>- 
kemsiCf Dicr. p. 1 2924. 

^^' Which compare with Dickson^ cited in the text, a later dedsion under the sam 
contract. 

*'^ Sec and compare supr. § 39, not. '♦^'. 

t.oir's right lias not been perfectedy the personal right of fee, thoogi 
^-«-once, entitles him to be ranked pari passu with tb^ 
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1756, DicT* p. 6127). Yefc^ as it is fitot to be presumed that a 
father intends to divest himself of the fee during his life, the ex- 
pressions must be very explicit to take his dUigation of provision 
to the heir out of the common case ^^\ 

.41. Though a father cannot gratuitously disappoint any of his 
Wife's issue^ whether they be balled by the marriage^contract as 
institutes or as substitutes ; yet thie heir^ when he comes to suc- 
ceed, lies imder no such restraint ; foi so sioon as the heir first. cati- 
ed is, upon the father's decease, served heir of the marriage, the 
provision in the contract is fulfilled ; and therefore if he be not li- 
mited in his right of fee by the marriage-articles, he may, as abso- 
lute fiar, alter the order of succession at pleasure. If, for example, 
lands be devised by the father in fee-tsimple to the heir-male of the 
marriage, whom failing, to his eldest daughter ; the heir-male may, 
after completing his titles to that estate as heir of provision, make 
a new gratuitous settlement of it upon his own heir-female, to the 
exclusion of the neat substitute in the marriage-contract, though a 
daughter of the same marriage with himself*. 

48. A father may, notwithstanding a first marriage-contract "^^^^ 
settle, by a second, a jointure upon the second wife, or provisions 
on the issue of the second marriage ; which will be effectual against 
the heir of the first, though such settlements or provisions should 
encroach on the subject provided to him by his mother's prior con- 
tract, if the father had no other fund out of which he could pro- 
vide the said wife and children. This arises from the favour of 
marriage, and because such settlements are rational, and in truth 
onerous deeds, which the father cannot be barred from executing by 
any prior contract ^^^. Yet he cannot, without control, make such 
exorbitant settlements upon a second marriage, as would too much 
encroach upon the prior Jus credtti acquired by the children of the 
Arst ; he can only provide them suitably to his circumstances f . If 
3 provision be not exorbitant, the heirs of the first marriage are li- 
able, as heirs, to fulfil that rational settlement made by the father 
on the wife and issue of the second marriage : But if it exceed 
e just measure of his circumstances, they ate, qua creditors to 
eir father, entitled to challenge it, as a fraudulent or gratuitous 
ed^^°. The quantum of such provision is therefore entirely arbi- 
y, and must be judged of by the extent of the father's free es- 
It is not only the heir of the first marriage who can bring a 
•eduction of a settlement in favour of a second marriage quoad ex- 
^j^^^nm ; the action is also competent to the heirs of the wife of the 
marriage, in case any sura or subject should be left to them by 
substitution in the first marriage-contract ; Fount. Jan. 19. 1697, 
rsjSy (DicT. p. 12899).' Where onerous or rational deeds are thus 
;5"^xited by a father, by which the provisions to the heir of a mar- 
:e are diminished, an action of recourse lies at the heir's instance 
ctinst the father ; in case he shall afterwards acquire a separate 

fund 

* See KiVc, No. 1, voce Fiar absolute and limited, Edgar, July 6. 1736, Dicr. 
!*• 4325. 

-V See Fac. Coll. and Karnes^ Feb, 7. 1761, Sfuce, Dict. p. 1S0S6. 

-♦" See Wilson, IS. Jan. 1825, (& 4* D.) 

**^ Sed qtucre, in the case of a contract, where a proper right of fee \% conferred on 
^^c heir, and that right has been so perfected by diligence, or seisin, as ($ 40. siipr.) 
*< found a preference to the heir against all the posterior deeds of the father, even 
onerous ?' 

♦«** Fac. Coll. Wood, 3. Dec. IS23, (S. 4" D.). 
VOL. II. ^ 9 Y 
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fund which may enable him to fulfil both obligations; Jan. 27. 
1730, Henderson, (Dict. p. 12928) ^■. • 

43. In provisions by marriage-contract, the conquest during the 
marriage, or a certain proportion of it, is frequently settled, either 
on the heir, or on the issue of the marriage. By conquest is 
understood the estate which the father shall acquire during the mar- 
riage ; concerning which the following genersd rules are observed 
in practice. First, What the father succeeds to, as heir to an an- 
ciestor, or as executor to a person deceased, is not conquest ^** : No- 
thing is comprehended under that term, but what is acquired by 
the father's own industry, or by singular titles ; Stair, B. 3. tit. 5. 
§52 ^^^ 2dly, All conquest must be free, afler the deduction of debts; 
and therefore, if the father shall have sold one estate, and with the 
price purchased another, the price of the estate sold must be dis- 
counted from the purchase ; for the plain meaning of a clause of 
conquest is, that whatever real addition has been made to the estate 
during the marriage, that, and that only, shall descend to the heir 
or issue of the marriage ; June 27. 1676, E. Dunfermline, (Dict. 
p. 2941) ^^^. 3df/y, An obligation of conquest does not bind the father 
so strongly as a special provision : For both our judges and lawyers 
have looked upon it as little better than a simple destination ; so 
that the subject may be affected, not only by the father's onerous or 
rational deeas, but even gratuitous, provided they be granted for small 
sums, perhaps to a child of another marriage ; Feb. 9. 1669, Cowan, 
(DicT.p- 12942); June 19- IQll, Murray, (Dict. p. 1 2944) ; jDa/r. 10. 
(Jan. 20. 1699, Gumming, Dict. p. 6443). But any deed merely 
gratuitous, alienating the whole, or ja considerable part of the con- 
quest to the prejudice of the heir to whom it was provided, which 
has no rational consideration to support it, is to be regarded as grant- 
ed in fraudem of theprovision of the contract, and is therefore sub- 
ject to reduction. This ample right of fee as to the conquest, re- 
mains with the father in full force, notwithstanding the dissolution 
of the marriage to the issue of which the conquest was provided^** : 
No action therefore lies at the suit of the child entitled to the con- 
quest against the father himself, to obtain a liquidation thereof; 
and consequently the conquest is computed quoad the father, as 
at the time, not of the dissolution of that marriage, but of the t 
father's death; Fount. Nov. 27. 1684, Anderson, (Dict. p. 12960) ; j 
Fount. Feb. 24. 1685, Cruickshanks, (Dict. p. 12964). 

44. Those who succeed in virtue of clauses of substitution, are alU 
heirs of provision in a proper sense. A clause of substitution imA 
that by which the succession of any subject is declared by th#^ 
granter to devolve on the substitute, in default of the institute ; anmM 
such clauses are frequent, not only in entails and marriage-contractc^:! 
but in bonds of provision to children, bonds of borrowed mone^^ 
testaments, &c. The Romans had the name of substitution, withoir^ 
the thing. By their law, no man could name an heir or a substitu. 
to the person who was to succeed to himself, unless that person w 



^^ ■ Vid. Cunningham, Ijfc. supr. not. ^^^ and ^^°. 

^** Nor what he succeeds to, by way oF legacy ; Mercer ^ July 17S0, Dict. p. S0S4; 
— ^nor what his wife succeeds to, and he, in consequence, acquires ^/vr^ mariii; Bat 
2S. Jan. 1810, Fac. Coll. ' 

^^^ Leases taken by the father fall under a provision of conquest, where the tens 
of entry had arrived during the marriage, but not otherwise ; Duncan^ 15. Feb. \Sl% 
Fac. Coll. 

^*^ Vid. supr. t. 5. § SO, and ib. not. '3«. 

^^* Maconochie, 12. Jan. 1780, Dict. p. 1304-0. 
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Booic III. l^ast onerous causes ; Stair^ Jtdy 8. IGTS, Graham^ (Dict. p. 4100). 
^ -«■ - '^ ^ A prohibition is implied in a bond of provision by a father, Bub- 

stituting his children mutually to one another, by which the share 
of the diild deceasing is appointed to go to the survivors ; Forbes^ 
Dec. 14. 1710, Smith, (Dict. p. 4332) j see also Fac. CoU. i. S4» 
(Macready, Nov. 15. 1752, Dict. p. 4402) ; andEdg.Feb. 6. 1724, 
Moffats, (Dict .p. 4321). The seclusion of assignees in a bond» 
granted to two sisters, must bar any of the sisters from assigning 
her part to a stranger, to the prejudice of the other sister, as e^ 
fectually as a mutual substitution of children to one another ; for the— 
prohibition to assign, is only implied in the last. case, whereas, in 
the first, it is express ; Fac. Coll. ii. 162, {Boswell, Feb. 7. 1759, Dict*. 
p. 12578). But where the deed vesting the subject in the sisters^ 
instead of secluding assignees, barely prohibits any of them to alter 
the succession, an assignation by one sister to her husband, though 
in a postnuptial contract, is sufficient to carry the right to him ; 
for tlie restraint in such case does not extend against alienations 
inter vivos ; Fac. Coll. i. 37, {Weir, Nov. 2a 1752, Dict. p. 4314). 
Provision by a 45. A clause of return, is that by which a sum in a bond or other 

clause of return, right, or any part of it, is provided in a particular event to return 

to the granter and his heirs : It is therefore truly a species of suIk 
stitution, by which the granter provides, that the right shall, in de- 
fault of the grantee, go, not to a third person, as in a common sub- 
stitution, but to himself. And the known rule of simple substitu- 
tions. That the institute can defeat the substitution, even by .a gra- 
tuitous deed, hath been applied to clauses of return. Hence a le- 
gatee, whose legacy contained a provision of return to the granter^s 
own executor, has been found to have the same power of assign- . 
ing it gratuitously, as if the substitution had been in favour of^ 
a stranger ; HoniCj 13. {Lowis against Lawrie, February 13L«^ 
1736) ^^\ But a distinction has been lately attempted to 
made between the two. It has been said, that where there ia 
proper clause of substitution, the fee of the subject is fully 
in the disponee ; which implies a power of disposing of it ; 
as a clause of return makes a conditional right, by which it is 
return in a certain event to the granter himself, and so disables tt^^ 
disponee from disappointing the provision, at least gratuitousl 
but this point has not yet received a decision *. Where the ri|^ _ 
bears a clause, not of return to the granter himself, but barely of 
substitution in favour of his heir, it seems to be agreed, that tb^ej^ 
is no prohibition to alter ; Fac. Coll. i. 51, ( Wauchope, Dec. 22. \T£2^ 
Dict. p. 4404) ^^^. Where a bond is granted for an oneroua cau«^ 
though it should contain a provision of return, the creditor is not 
barred from altering the destination, even gratuitously ; becaose 
such clause is considered as proceeding from the will of the credi- 
tor alone, and so is of the nature of a simple destination. Hiuss I*-' 

creditor, ft 

"^ It was founcly That a clause of return might be defeated by a gratuitous deed, i» I? 
the same way as a simple substitution ; Fac. CM, iii. 101. § 1, Uamtltony Dec.9. 1762r 
Dict. p. 4358 ^^\ 

^^^ 5. Brawn's Siipj). 161. 

^^^ See Duffit 27. June 1807, Dict. v. Memb. of Parliament, App. No, IS^ wfaeni 
distinction was taken between the case of a stranger disponee and that of << a aoaaad 
*< heir." In the former, it was held, that the clause of return could not be gratuitom^ 
defeated : in the latter, as had been decided, M. Clydesdale^ 26. Jan. 1726, Dicr. p. \m^ 
and 4343, affirmed on appeal, Robertson^ 564, that it was '* merely a simple detlioatiof^ 
^* which might be altered at pleasure." A younger son has in this reniect been tneilri. 
as a stranger disponee ; D. Douglas, 18. Feb. 1717, Dict. 4343. This last caii^ li 
so far as it is an example of a return, not taken expressly to the granter himself nqr 
be compared with Watichopcj 22. Dec, 1752, cit. in text. 9ee Johnsicne, Sa JI9 
1804, Dict. p. 15112. 
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tor, who in a bond adjects 9 cl^vise qf return, failing he|r^ qf 
wn body, to the debtor himself, niay evacuate the return t^ hjs 
ure; Stair, Nov. 18. 1680, Murray ^ (Dict, p. 4339) \ CJerk 
?^ 51. (Rohert^on^ Jan. %%. 1787, Dict. p* 9441). Bqt where 
um contained in th^ obligation flows from the granter» f)B in 
s of provision, donatiopp, ^c. or where there js pny oth^ir good 
for die provision of retprji ii» his favour, the creditor"? rigjjt 
is limited, so th^t he c^npqt frustrate the r^tiurn gratuitoy^ly, 
Jan. 31. 1679, Drymmondf (Pict. p. 4338); Pr. f'ifc. 97. 
^^e of Edinburgh, Feb. 11. 16»5,Dict. p, 4342) ^"'j yet^e c^n, 
3 character of fiar, assign the sum for ap pperpvts caupp, qr it 
36 affected for hi^ debt ; ^nd he njay even demand the cqn- 
of the bond, without giving security that the retijrn §)iall be 
ual, because his credit was trusted to at granting fj^p right ; 
*fae be vergem ad inopiam^ he must give security befprp pay- 
be made to him ; June 30. 1747, Beatsonj (Dipx. p, 48^5). 
It would appear, that by the Roman law, L, 10^, J)^ fiom^. 
wnitr. ; L, 6. C I)e ina, et stfbst, ; jL, 30. C. Dejd^c. (|hpugh 
texts are by some applied tp sppoial cases,) this cpp4itjqn^ jSi 
beris decesserit, w^s implied in all settlements by tpiftAinpnt) 
by one who had 9t the time no lawful issue ; so thp.t if tjbie 
Dr came afterward? to have descp^dents of hi^ own bodjs the 
Bent lost its force. This rule j^rises from a presumptipp ^ypd- 
nature itself, that the granter would have preferred \\i§ oyffi 
if he had had their existence in view ; aqd it seems tP he 9p- 
d in our practice j Clerk Home, 104. No. J. [Magistrates qf 
we, Nov. 21. 1738, PiCT. p, 6398) ^''. But if the testatpr had 
rards children, and, notwithstanding their existef^ce for some 
etent time before his death, made no alteratipp of ttje settle- 
in their favour, it is presumed that he neglected thppi from 
1, especially if the settlement was not of the whole pr fj>e 
jst part of his estate ; Fac. Coll. ii, 150, (J^w/p, Dec. 20. J 758, 
p. 6400J *.-^ — —The import of other conditions ^djpctpd to 
lents will be fion»iderpd upder the nesjit title. 
Doubts frequently arisp, who the Jieir is that is truly iptppd- 
the maker of A settlempnt pr entail Upon this he^^ it m»y 
jmised, that though by the wprd fmr m the most proper BJg- 
ion, the heir at la^ i^ understood, it is certain that th^t gpne- 
m has not always one fixed sigpifipotion, but varies acpprding 
I nature of the subject *'% or of the security, or other circum- 
js J signifying sometimes heir 9t law, sometimes heir of con- 
quest, 

s Fac. Coll. June 26. 1789, Wood^ Dicr. p. 1304.3 ; Ibid. Feb. 1^. 1794, Roupji-^ 
Dict. p. 6403. 

^ac. Coll. Johnstone, 22. June 1S94, (5. Sf D.)\ vid. supr. h. s. not. ^^'^. 

The rule is not confined to the cage of immediate children of the testator; hui 
1 applied in other c^aes ^f prpviaion to near relatives, and even where tfie/con- 
VBS only collateraj^ Tbuf, hy^b^ ji^dg^iept ifi Montrose^ cit. in text, a^d reporj^d 
Kilk. V. Prov. to Heirs, Sfc. No. 8, MdEUh. v. Warrandice, No.S, it was found 
r of grandchildren, that, in a provigion to children, ^ith a declaration that in 
leath the share of the child deceasing diould fall to the survivors, it was ^ the 
d or presumed will of the father, th^t U;^ s^ubstiCutjon to the sijuryjv^f should 
Jace only si instituti sine liberis 4^ces§ierini ;" Kilk. p. ^55 ; — and the pan^e was 
cided. Binning, 21. Jan. 1767, DiCT. p. 13047 ; Wood, and Bougheads, not. *, 
%Mr. CoU. BaiUieSf 4. June \S22, {S. jr D») So also where the provision was 
»hew, judgment was pronounced in &vour of the nephew's descendents ; Wal- 
Jan. 1S07, Dicr. v. Clause, App. No. 6. ; Thomson, S^c. 16. JVbc?. 1814, Fac. 
iee other examples. Walker, 7. Dec. 1744, Dict. p. 18028, and 14858, Eich.v. 
I WILL, No. 5. ; Mackenzie, 2. FA. 1781, Dict. p. 6602 ; Fac. CM. Christie, 
ify 1822, {S. 4* D.) ; Wilsafi, 18. Jan. 1825, (Bid.) 

kjme, 4rc. 23. Feb. 1809, Fac. CoU. 
II. 9 Z 
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Book 111. quest, sometimes heir in mobilibus^ or executors. Thus, in per8< 
^'^^"^^ ^ nl ijonds, or other moveable rights, it signifies executors ^^^ In 

heritable bond, with a clause of infeftment, that general term < 
ries the subject to the heir at law ; but if the creditor charges 
debtor to pay, that very term in the same bond is afterwards 
plained to signify executors ^'■. In bonds of corroboration, wh 
principal sums secured by heritable bonds are accumulated ^ 
interests, the term receives two different meanings, according to 
two subjects contained in the bond : The principal sum descei 
in the same manner as if there had been no accumulation, and 
interest arising therefrom goes to executors. In ^feudvm not 
or heritable right acquired by a person himself, it is made use 
to denote the heir of conquest ^. Thus also, in every case wh 
there has been an antecedent destination of a subject, limiting 
succession to a particular order of heirs, the general word hdr^ 
heir whatsoever^ in all posterior settlements of that subject^ miial 
understood, not of the heir at law, but of the heir of the former 
vestiture ; Dalr. 4. (Hat/, Nov. 16. 1698, Dict. p. 14899 ; Jan. 1*3 
M. Clydesdale^ (Dict. p. 1275) ; unless it shall appear from pi 
nant circumstances that that term was intended to be used m 
proper sense ; which arises from this rule. That a destination oi 
made, is not easily presumed to be altered or innovated f • 
like manner, if one who has taken the right of lands to himself i 
to heirs of a certain character, shall afterwards acquire adjiidi 
tions, reversions, tacks or any other collateral security anect 
those lands, taking the conveyance to himself and his heirs ind 
nitely, the general expression of heirs in the last deed does 
point out the heirs at law, but those to whom the lands themsd 
were before provided ; for the deceased, when he acquired a i 
right affecting those very lands which he had before settled oi 
special order of heirs, could not mean to set his heirs at law i 
them by the ears to dispute on their several interests in the subje 
St. B. 3. /. 5. § 12. On a similar ground, if one vested with an hi 
table subject, descendible to his heirs at law, shall acquire right 
another subject intimately connected with the former ^^^ ; if, for 
stance, a superior of lands shall afterwards acquire their propei 
such posterior acquisition does not ascend to his heir of conqui 
though it was truly purchased by himself upon a singular titles 
descends to the heir to whom the first right was provided X ; ^^^ 

* See Fac. Coll. case oi Duke of Hamilton^ Dec. 9. 1762, Point 5. Dict. p. 4S( 
Ibid. June 2S. 1765^ Bumetj Dict. p. 149S9; Ilnd. March 10. 1784, Bose, Jh 

614965 ; Ibid. June 17. 1789, Fairservice, Dict. p. 231 7 ; Ibid. Dec. 4. 1792, BoH 
ICT. p. 13008 ; Ibid. Feb. 14. 1794, Robson, Dict. p. 14958 ^7*. 

^ It was found, that by heirs whatsoever in a total settlement, were to be undcntc 
the heirs at law, or heirs-general, not the heirs of the former investiture; case ofB 
of Hamilton^ sup. cit. 

X The same found as to teinds ; Dec. 16. 1736, Greenock^ reported by Clerk Ho 
No. 44, Dict. p. 5612 ; {Ekh. v. Heritage and Conquest, No. 1.) ^'^\ 

^^^ Pearson^ Sfc. 28. June 1825, (5. jr D.) And the same meaning is attached to 
term, ^ personal representatives f Stewart^ 21. Jlfay 1802, Dict, v. CLAU8E9 J^^Hi 

^^' But compare B. 2. t. 2. $ 16. supr. 

^7* See also Suitiesj 19« Jan. 1809, Fac. Coll. 

^^^ The same was found, even where the subjects were unconnected, apparently fi 
a presumption, founded on the triflinff nature of the new acquisition, that there a 
have Wn no view to an alteration of Uie prior destination of the party's general soo 
sion ; Robsonj supr. not. *. 

^^^ Where one had entailed his lands, and afterwards purchased the teiods^ tak 
the disposition << to him and his successors in the lands,"* the court unanimously hd4 ^ 
this was not suflBcient to bring the teinds under the entail ; ^palding^ 20. FA. J 71 
Dict. p. 14461. 
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Book III. ther, before which period the right does not become special to every 

one of them : For the right is given famUirej to the whole issue ta^ 
ken together ; and therefore, though the father is, by ^lis obligation, 
restrained from executing gratuitous deeds in favour of strangers, 
extra familiam^ he has a power inherent in fathership of distributing 
the subject provided among his own issue in such proportions as he 
shall judge proper ; Jviy 19. 1706, Edmonstonej (Dict. p. 3219), and 
from motives known only to himself, and which it may be impro- 
per to expose to public view ; or he may convert the subject, if it 
be moveable, into a land estate, descendible to the eldest son alone, 
provided he burden it with provisions to the other children ; Dec. 16. 
1738, Campbell^ (Dict. p. 13004), observed in (Folio) Dkt^ ii. 
p. 289 *. Yet the father cannot exercise this power to the entire 
exclusion of any one child ; ibid. Our supreme court did indeed 
sustain a settlement by a father upon a younger son of the mar- 
riage, to the utter exclusion of the eldest, to whom the succession 
waa provided by the father's marriage-contract, in respect of hi& 
weakness and extravagance, Karnes^ 50, {Douglas^ Jvly 10. 17249 
Dict. p. 13002) : But this judgment has been generally censured, 
as proceeding upon principles adversary to those that are received 
in our law ; see mpr. § 39 '^' ^ A disposition by a father after marriage, 
to which he was not bound by the marriage-articles, if it be grant- 
ed to children yet unborn, is no better than a simple destination ; 
which therefore can neither oblige the father himself, nor stand 
good in a competition with creditors ; for such disposition is not 
only gratuitous, not being grounded on a marriage-contract, but is 
given without any special regard to the disponees, who were at the 
date of the right so many nonentia. — The import of a provision by 
a father to children already existing, shall be considered infr. B. i. - 
tit. 1. 
All heirs repre- ^0* ^^ ^^^^ ^^» ^^ ^^ judgment of law, eadein per$oiM cum de^ 
sent the defunct Juncto ; and therefore, after he has acknowledged the succession by 
universallj. service, he represents the deceased, not only in his rights, but in 

his debts and burdens, agreeably to the rule, Ciffus est commodumf ^ 
ejm debet esse incommodum. In the first view, he is said to be heir 'at: 
active^ or to have an active title ; because be is entitled to enjoy allCjj 
heritable rights belongingto the ancestor, and to prosecute all actions^ 
for making them effectual. In the last view, he is said to be heirf s 
passive^ or to incur a passive title ; because, by representing the de-^^, 
ceased, be is subjected to all his debts and deeds, and must suffe^a^ 
or sustain actions brought against him for paying or performin: 
them. But as this passive title to pay the ancestor's debts is 
equally strong and extensive against all kinds of heirs, it cannot 
improper to explain, at some length, the different degrees of o 
gation by which the different kinds of heirs become liable for 
debts or deeds of their ancestors, — ^Those who enter heirs titulo tiir^-^ 
versaliy not to any special subject, but to an inheritance considers ^-twt 
as an universUaSy as, heirs of line or of conquest, represent the 
tor universally, both activd and passive. As their right is unive: 
so is their burden. This is also the case of those who are serv^ed 
general heirs-male, without relation to any special subject ; for as 
that manner of service carries to the heir every right in the anc^s* 



* And in KUk. No. 4. voce Psovisions to iueies and children, Dict. p. 6849; 
Elch. V. Mutual Contract, No. H. 



^^^ As to the construction of clauses vesting a power of distribution in trusteety 
other parties named in a deed, setting apart a general fund for provisions, see /i:vc 
Coll. Sixm-Jglif, Jav. 27. 1S24, (S. 4' D.) ; Siein, Dec. 8. 1825, {Ibid.) » 
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Book III. ceeds on two grounds: ^rst. Such a one is under no necessity to 
^*^^"^^^"^^^ serve heir in order to take the bond, but is considered merely as 

a conditional institute in the event of the creditor's death ; and, 
2dlt/9 The same plea of equity which was misapplied in the case of 
heirs of entail, may be properly used in such substitutions, That 
they can carry no right to the substitute beyond the subjects 
contained in the bond. Heirs therefore substituted in a bond, 
whether moveable. Stair , July 3. 1666, Flemings (Dict. p. 13999), 
or even heritable, Tinw. June 5, 1745, Mercer ^^ ought not to 
be subjected to an universal passive representation, being on the 
matter singular successors. As their whole right is limited to 
the sum contained in the bond, they are liable for the debts of 
the deceased simply in valorem of that sum ; JHarc. 189, (Stark^ 
Nov. 1683, DicT. p. 14004). And this doctrine extends to gran- 
tees in a disposition omnium bonorum^ to take effect at the death 
of the granter, though such disposition be burdened with his 
debts ; for it is considered as an universal legacy, which does not 
subject the legatee, even after acceptance, ultra valorem ; and in- 
deed it differs from a legacy but in the name, said June 5. 
1745; Jan. 1731, Furdie, (not reported). To what has been said 
upon the representation of heirs, and in what case it suffers limita- 
tions, it may be added, that an heir of entail, though the deed 
should contain a prohibitory clause against the contracting of debt, 
is liable in payment of all the onerous debts contracted by the for- 
mer heir, unless he has used inhibition against him upon that clause, 
which will secure him against such of those debts as have been con- 
tracted posterior to the diligence j supr. § 23. Heirs ^®' by an en- 
tail, fenced with irritant and resolutive clauses, are liable for no 
debt contracted by the former heir, contrary to the directions of the 
entail, § 25 ; and heirs of a marriage are subjected to the paymerit\^ 
only of the onerous, but not of the gratuitous debts contracted by ^ 
the father, § 38. Heirs*®* must fulfil all the deeds of their ancestors^ ^ 
under whatever title they may take the estate. Thus, by the Romaic^ 
law, an heir who, by the testator's will, was burdened with certaii^:, 
legacies, could not get free from them, by repudiating the will, an^^i^ 
entering heir ab intestato, L. l^pr. Si quis om. cam. test. ; and th 
also, by our law, if one should, in an universal settlement of his 
tate to his heir at law, burden him with provisions to his youngi 
children, or with certain legacies payable to strangers, the he" 
though he should serve himself heir of line, neglecting the d 
nation, will be liable for those special provisions. 
The order in ^^' though proper heirs are all at last liable universally for Ifc^ jj 

which heirs debts of their ancestor, yet they must be sued in a certain o n^^^ ^ 

are liable for the Some heirs are liable in the first place, and others not till those v ^^ 
debts of iheir ^fg primarily liable have been discussed. Thus, in the case of cb. 
pr ccessor. ligations relative to a particular subject, the heir who succeeds ii^ 

that subject may be sued without discussing any other heir ; At 
whoever succeeds in a right, must be the proper debtor in any bur. 
den chargeable on that right ; St. B. 3. t. 5. § 17 ^®'. Thus also^in 
debts which the debtor's heir-male, or any special heir is burdened 
with, the creditor may sue such heir, without taking notice of tk.^ 

hei^ 

• Reported by Falc. and by KilJc. No. 6, voce Passive Title, Dict. p. 9786 ; [Ek^^ 
V. Implied wili^ No. 4, and v. Provision to HeijKs, 4^. No. 8.) ' 

^^' Inhibition in such a case is totally ineffectnal ; supr. $ 23, not. ^^. 

♦®* f. €. " Proper heirs;" itffr. J 52, inprincip. 

^^^ Bcbertsorfs Creditors^ IS. Dec. 1808, Dict. v. Competition, App. No. 2^ . 
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which must in that case be adjudged in payment of the debt, Fount. 
Jan. 11. 1698, Colquhoun, (Dict. p. 3572) ; Br. ^0, (AllaUj Jan. 16. 
1715, Dict. p. 3566) ; see Forbes, July 23. 1708, Straiton, (Dict. 
p. 3579) ; after which the creditor may sue the other heirs in their 
proper order ^. But he must assign all the diligences and decrees 
m his person affecting the subjects belonging to his debtor in &- 
vour of the subsidiary heir, before he be entitled to a decree against 
him ; Stair, June 22. 1678, Crawfurd, (Dict. p. 3578). The subsi- 
diary heir continues entitled to the benefit of discussion, though he 
should incur the passive title of behaviour ; because that passive 
title cannot be farther extended against an heir than his actual ser- 
vice ; which yet is no bar to the benefit of discussion ; Dalr. Ii5, 
{Wightman, June 16. 1715, Dict. p. 3573 j. 

54. Before an heir can have an active title to his ancestor's rights, 
he must be entered by service and retour. He who is entitled to 
enter heir to a deceased ancestor, is, before his actual entry, styled, 
both in our statutes and by writers, apparent heir, though that ap- 
peUation is used sometimes in vulgar speech to denote an eldest 
son, even before the father's decease. The bare right of apparency 
carries certain privileges with it. One of the most considerable, 
viz. the benefit of deliberating, we have borrowed from the Roman 
law. Tit. C. Dejui^e delib. ; which thought it reasonable, that as the 
heir, by his entry, subjects himself universally to his ancestor's 
debts, he ought to be allowed a competent time to deliberate, 
whether the succession to which he has a right to enter, be profit- 
able or not. Apparent heirs have, by our law, a year and day in- 
dulged to them for that purpose ; which is computed in the com- 
mon case, froui the death of the ancestor ; and where it is pleaded 
by a posthumous heir, from the birth of that heir ; Spottis. p. 137,^ 
Feb. 28. 1627, Livingston, (Dict. p. 6870). During that period^. . 
apparent heirs could neither be sued in any action, nor, by the stridft^ 
letter of the law, be even charged to enter : And when, afler th 
expiration of the year, the creditor had charged an apparent heir 
enter, he was allowed forty days longer from the date of the charg^^ 
to consider with himself, whether he should enter or not ; 154^ 
c 106 ; 1621, c. 27. But, as those statutes have been explained I 
practice, heirs may be charged by creditors to enter within t' 
year, though the law protects them from any suit founded on su 
charge, till the year be elapsed. Action is, however, sustain 
against the heir, though the summons be executed within the ye^ 
of deliberating, if the day of compearance shall fall without if; 
Fount. Dec. 15. 1709, Lookhart, (Dict. p. 6878). 

55. It was long a common opinion, that though an apparent heir^ 
might have defended himself ^^S while the annus deliberandi was emu.---' 
rent, against suits where he must be charged to enter, and cons^ - 
quently must either enter or renounce ; yet he could not against 
declaratory or real actions, which may proceed without a previous 
charge : But now it is an agreed point, that an apparent heir can 
be sued in no action relating to the estate of his ancestor, within 
the year, though it should not by its nature require a previoiu ^ 
charge to him to enter, or though it should contain no personals 
condusion against him, if at the same time he cannot plead the pro-r-* 
per defences, without founding on his ancestor's right, and so ~ 

cumn 

, ^ See Fae. CoIL Jan. IS. I77S, Innesy Diet. p. S567. 

^^^ f . e. upon this privilege. 
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but exhibition of writings in favour of strangers, was by several 
older decisions refused to the heir on account of the danger of ex- 
posing the title-deeds and writings of singular successors to the in- 
spection of apparent heirs, and perhaps because it was thought the 
heir had no interest in the inspection of writings that had been grant- 
ed by the ancestor to strangers, unless they had been in the ances- 
tor's custody cancelled at the time of his death ; Stair, Dec. 6. 1661, 
Tailferj (Dict. p. 4006); Ibid. Dec. 22. 1675, Maxwell, (Dict. 
p. 4009) ; Forbes, Jan. 16. 1706, Buchanan, (Dict. p. 4010). But 
as an heir cannot resolve with judgment, whether to accept of or 
abandon the succession, till he be apprised of every obligation 
granted by the deceased ; and as the objections against exhibiting- 
the ancestor's obligations' appear equally strong, whether they be 
granted to those intra or extra familiam, our later practice has ex- 
tended this privilege, so as to include deeds granted to strangers; 
Br. 112, f^Spark, June 30. 1715, Dict. p. 3988). Stair affirms, 
B. 3. t. 5. § 1, that the heir cannot, in this action, call for rights af- 
fecting the ancestor's estate which have been perfected by seisin, 
because these may be known by the records, without the necessity 
of an exhibition : But the contrary was decided, Br. 112, {sup. at.). 
And in the case of seisins not registered, which are without doubt 
effectual against the granter's heirs, the apparent heir entitled to 
sue for an exhibition, who cannot discover the existence of such sei- 
sins by any record, has no other method of coming at the know- 
ledge of them, but by an action of exhibition. See more on this 
head, B.^.t. 1. § 51, prope^n^^^. Where the ancestor is divested of 
any special estate or subject by an entail or irredeemable disposition,^ 
the disposition, though no seisin should have proceeded on it, plain 
]y exclude the heir's title of action as to that subject; and so is a goor^^ 
defence to the disponee, against exhibiting to him the writings 
lative to it ; Hare. 482, {Tester, March 1683, Dict. p. 3999) ♦ 

57. This right of insisting in an action for exhibiting aadelib^^^ 
randum, is competent, not only to the heir of line, but in gene^^;^ 
to every heir who may be charged to enter. Hare. 490, {Callendm^gr 
March 1686, Dict. p. 3985) ^®® ; even to him who has behaved as h^jr' 
St. B. 4. t. 33. § 5. Br. 112, {Spark, June SO. 1715, Dict. p..39a«); ' 
For though an heir loses by the passive title of behaviour his nsht 
of deliberating, in a question with creditors who have pursued on 
their grounds of debt, supr. § 55 ; yet as behaviour cannot be ob- 
jected against an heir but by a creditor, a stranger, if he be pursued 
by an heir in an exhibition, cannot defend himself by the p^a, ihBt 
the pursuer has behaved himself as heir ; because not being him- 
self a creditor, he has no interest to object that passive title agaio^t 
him. An apparent heir who has renounced the succession, cannO' 
sue for exhibition against the special creditor at whose suit he wtf 
charged to enter, because his renunciation upon the charge give 
him by that creditor^ imports an approbation of his right; Jan. 172 

Bichardic 

* This is a settled point. Case of Hamilton of Dalziel against Miss Samilia 
Hosehallj in 1756, (not reported), mentioned in Fac, Coil, Nov. 28. 1761, Dul 
Hamilton, &c. Dict. p. S966; and Feb. 4. 1795, Cathcart, Dict. p. 3993. See 
Cdl. Jan. 12. 1779, Macfarlane, Dict. p. 3991 ^8^. 






B 
if 



♦8* Also Ibid. 5 52. 

487 Reported also, Hailes, 815. In this case it was found, that a charter c 
dication and infeftmenty in favour of the party in possession, was not sufBcienf 
cludet he heir's title of action ; the right not having been rendered absolute by 
tor of expiry of the legal. 

^^ ^id. supr. not. ^^^. 
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his life, and to which he had made up no active title, were ex ne- 
cessitate juris considered, after his death, not as his property, so as 
to be confirmed by his executors, or affected by the diligence of 
creditors, but as in hcereditcUe jax^ente oi the person last infefl in the 
lands, whose heir therefore might carry them upon making up his 
titles by service and retour ; Hare. 44. 71, {Macbrair^ July 7. 1681, 
DicT. p. 5245, and Balgony, Feb. 1688, Dict. p. 5247.) But this 
doctrine has been of late disputed b3r writers, who affirm, that the 
rents and interest unuplifted by the apparent heir himself belong to 
his executors, upon this principle, That the heir's right to them was 
not, as had been formerly imagined, founded on his actual posses- 
sion, but in consequence of his title to possess, which arose to him 
ipsojurey without the necessity of any act upon his part ; and that ' 
as the apparent heir himself was entitled to them, that right, like dl 
other moveable rights, passed upon his death to his executors. The > 
later decisions upon this head run directly cross to one another. 
The question in the case of Nicolson of Carnock^ Fac. Coll. i. 181, 
{June 27. 1755, Dict. p. 5249,) was given for the apparent heir's 
executor. By a later decision, Fac. Coll. ii. 254, in the case of 
Hamilton of Dalziel, the heir of the ancestor last infefl was pre- 
ferred ; (Dict. p. 5253) ^'\ And by the latest, July 24. 1765, Lo. 
Banff 2Lg2L\iisi Joass^ (not reported,) the court preferred the execu- 
tor *. This right of possession continues with the apparent heir, 
though the ancestor should have made over the lands to a third 
party ; because that grant, if it be not completed by seisin, importi 
only a personal obligation on the heir to divest himself; which is 
quite consistent with his possessing the subject, till he be compel* 
led to make up his titles, and convey to the disponee ; Founts 
June 24. 1698, Home, (Dict. p. 5235); July 18. 1727, OgUvie,^ 
(Dict. p. 5242) f . The privilege competent to apparent heirs, oSI 
bringing their ancestor's estates to a sale, has been already conn — - 
dered, B. 2. tit. 12. § 61 ; and their right to sue liferenters for aina 
alimony ; B. 2. tit. 9. § 62. Their right to leases, and other sud::fl 
subjects as require no service which vests in them by possessioM*^ 
alone, is to be explained, infr. § 77, and their right to reduce deatfani 
bed-deeds, § 100. The exercise of such of those privileges as car^iK 
not be used without immixing with part of the ancestor's estati^,,^ 
which is attended with some pecuniary advantage, infers the pa^^ 
sive title of behaviour against the heir ; infr. § 84. 86, ^. 

59. As different competitors frequently claim to be heirs to t3fte 
deceased, it ought to be proved judicially, who has the best ri^^t 
to that character : And therefore, he who is truly heir, before be 
can have an active title to the estate which was in his ancestors 
must be served and retoured heir by an inquest. Though all omt 
brieves are executed by the intervention of juries or inquests, 
the brief for serving heirs has got the special name of the brief ^ 
inquest J as far back as the reign of Rob. HI. c. 1. This brief pio----^ 
ceeded either from the King's Chancery, or from a jurisdiction h^i -* 
ving a right of Chancery, ex. gr. a regality, while that jurisdictioc:::^ 
subsisted. It contains a command to the judge to whom it is 
rected, to try the validity of the claimant's title by an inquest ; 




* In consequence of this decision, the case of Hamilton ofDalziH was appealed, 
the judgment was reversed, Jljpril 8. 1767 ; so that the point seems now to be 
ed in favour of the executor of the apparent heir. See Dict. p. 5257, (1. Bdl. 
{5th edit.) 99.} 

t Fac. CM. Nov. is. 1761, Duke of Hamilton, Dict. p. S966; Ibid. March 9. I79< 
Mackay and FuUarton, Dict. p. 5239. 

^®^ Reversed on appeal, not. *. A. p. 
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iquest cannot proceed on the triaU till fifteen days after the 
s proclaimed in the manner described below, § 64 ; see 1503t 

The inquest was also to be summoned fifteen days before 
rvice, by Stat. Rob. III. c. I. §2: But by the aforesaid act 
they may now be called on the shortest warning ; nay, they 
f present in the court-house, be compelled, without any sum-* 
to pass upon the inquest, if no disquaKfication be objected to 

The inquest hath always consisted of an odd number, that 
iiality of voices might not make the verdict doubtful, some* 
seventeen^ sometimes thirteen ; but it appears, that, by the 
iractice, the number has been fixed to fifteen, as far back as 
s time ; Lib. 2. Dieg. 17. § 27 *. At first, it behoved all of 
to be co-vassals of the same rank as the claimant, as every 
I was entitled to the judgment of his peers or equals ; but in 
lurse of time, every one possessed of L.40 Scots yearly rent 
imitted ; and even that is not now accounted a necessary 
cation. 

No defender need be cited as a party to the service of an heir, 
:he publication of the brief supersedes the necessity of per- 
citation ; yet if one having interest shall apply to the Court 
sion, praying that no brief may issue without calling him as 
y^ warrant will be directed accordingly to the director of the 
ery ; Fount. Nov. 10. 1696, Meldrum '^^^ And even after is- 
of the brief, advocation of it will be granted on any probable 
d that the competitor may plead, by the Court of Session ; 
after discussing the sufficiency of the reason of advocation, 
the brief, either to the judge advocated from, or to dele- 
generally to their own macers, and appoint one or two of 
number to sit with them as assessors ^^^ But no objec- 
ifiered to the inquest which is not instantly verified, can bar 
srvice ^'% for the brief of inquest is not a pleadable brief, 
Drief of plea, 1503, c. 94, and so cannot admit of terms to 

exceptions f. The inquest being set, the apparent heir 
ces to them his claim as heir, t;ogether with the brief 
ed by him, and the executions of it; and in judging of 
dnts of the brief, the inquest may proceed, not only on the 
ice offered bv the claimant, but on the proper knowledge of 
iro of themselves ; for they are considered both as judges and 
»ses. If it appear to the inquest, that the claim is proved or 
d, they serve the claimant, t. e. they declare him heir to the 
ted by a sentence or service, which must be attested by the 

The brief of inquest has been firom the beginning a retour- 
rief ; that is, it behoved the judse to return it, with the ser- 
f the inquest, to the Chancery ; for which reason, the service, 
t was thus returned and recorded in the Chancery- books, got 
ime of a retour ; St. Rob. III. c. 1. § 3. But it would appear 
e general practice from the time of Robert III. to the year 
that the obtainer or purchaser of the brief got the principal 

service 

e Wight on Parliament^ (edit. 1 7S4), p. 1 78. 

B Hist. LaW'Tracts, vol. i. p. 842 ; and Mack. Obs. p. 1 14. 

k Brown's Supp. S27. See also 8. Ibid. 876, Tkammm^ 4. FA. 16S0, Fount, and 
256) for Stair's report of the same case, under title NapierSf 6. F^. 16S0. 

Tnfr. $ 64. not. ♦^*. 

3ee injr. $ 62. not. ^»*. 

-. ir. 10 c 
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Book III. service delivered to him, either by the judge or the Chancery j for 
''^^^"^''^'^^^ many of our oldest families have at this cmy in their keeping the 

authentic services of their ancestors, with the seals of the inquest 
^ appended to them ; and hence a principal or original service, of a 
date prior to 1550, was sustained, though there nad been no evi- 
dence of any retour proceeding upon it to the Qiancery ; Dune, 
Feb. 17. 1624, Lo. Elphingam, (Dict. p. 2218). But from that 
time no service has been reckoned complete, so as to confer an ac^ 
tive title, till it be retoured. Fount. Feb. 2. 1698, Macintoshj (Dict. 
p. 14431) ; after which, the heir served may, upon application to 
the Chancery, get an extract of it, or a vera Copiah as a voucher of 
his service : But such extract is not essential to the completing of 
it; Jan. 1738, Buchan^ (not reported) ^^\ Where a service proceeded 
on a brief issuing from a regality jurisdiction, it was returned, not 
to the King's Chanceiy, because the brief came not from thence, 
but to the regality Chancery from whence the brieve issued ; 
Dune, Dec. 8. 1631, L. Cleisky (Dict. p. 13459). 
Brief of mort- 62. Though the brief of inquest sometimes gets the name of the 

ancestry. brief of mofiancestfyj De morfe antece^oris^ Cr. Lib. 2. Dieg. 17i 

§ 25, these two were originally distinct. By the brief of inquest^ 
one is served or declared heir to his ancestor ; and though it may 
meet with opposition, where there are different competitors for the 
succession, it generally passes of course, and always without the ci* ^ 
tation of any special deiender ^^\ But a brief of mortancestry was* 
purchased by the undoubted heir, even though he had been alreadjb 
served^ against the superior of the lands, or against others who h«^ 
been seised in them upon a title preferable to that of the heir^ 
This last was therefore diQ ground of a proper action, in which 
behoved the heir to cite the person who withheld the possess! 
from him, as a party to the suit, Reg. Maj. Lib. 3. c. 28. et $eq. 
Q. Att. c. 52. See, on this head, the act 1429, c. 127, as it is e 
plained by Craig, Lib. 2. Dieg. 7. § 24. 
Service of heirs, 63. The service of heirs, whether of heirs ab interiatOj or thc::^^^ 
general and spe- ^f provision, is usually divided into general and special. A ge^ie- 

ral service, in its most proper signification, is competent omyr to 
the heir at law, and has no relation to any special suoject ; for it h 
not intended to carry any proper feudal right of lands, but men^ 

to 



491 (c 'pi^^ ^i^^i^ ^^ every seryioe whatsoever of a retoorable brieve, shdl, skiM «il 
<^ the verdict, deliver, or cause to be delivered, into Chancery, to be preaerved^ ttF 
*< ject to the orders of the Lord Clerk-Reffister, the original claim of service, i 
^* of the proceedings, and depositions of the witnesses; and no retour of any 
^< shall be issued without such previous delivery ;'' 1. and 2, Geo. IV. c. 88. $ IS. 

^^' In a general service, the 1^1 effect and immediate object of the proceeditu^s^ 
being merely to vest in the claimant the abstract character of heir to the deceased^ 
not to carry any proper feudal right of lands, {injr. $ 6S.), no parUr is entitled to 
pear and oppose, unless as a corooetitor for the same character of heir, and on i 
duction of a competing brief. Aluiough, therefore, the ultimate purpose of sudi 
service may be to enable the heir to challenge the title of a third party infeft in 
that had belonged to the deceased, the latter had no I^nd title to interfere ; Zm. f _. _ 
8. My 1810, Fac. Coll ; Cochrane^ S8. June 1821, jSid. (5. 4* D.); Robum^ St. Ji 
1799, Dict. p. 161S9. It is otherwise in the case of a special service; for there I 
proceeding being calculated for perfecting the heir's title to a certain snliyectt (Mh^' 
\ 68.) any party naving, or laying claim to a feudal right in that subject, is entitkot^ 
appear for his interest ; Ibid. / Fdc. C6U. Innes^ 23. Jutie 1807, Dicr. n, TansA 
4rP- No. 18. See also Suttie^ SO. Jidy 1788, Dict. p. 14457 ; Douglas^ S8w jNb«> 
1761, Dict. Ibid. 

How far a party who wrongfully opposes and prevepts a service is liable in danafi^ 
see Somerville^ 19. May 1815 ^ reversed on appeal, 8. June 1818. 
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that jurisdiction where the heir is to be served : But brieves, itt 
order to serve to a special subject, must be directed, either tQ the 
sheriff of the county where the subject lies, with the exception of 
the stewartry of Kirkcudbright, which is set forth in 1587, c. 60; 
or to the bailies of the borough, if it be a burgage-tenement ; or to 
the macers of the Court of Session ^^^, as sheriffs in that part, by the 
special warrant of that court, which is granted of course upon the 
application of the heir. And this last course is generally pursued, 
eitner where the lands lie in different counties, or where the heir to 
be served represents a considerable family. The proclamation of 
this brief must, in all cases, be made at the head boroughof the ju- 
risdiction where the lands lie. 

65. So long as the feudal investiture was comprehended in one 
writing, there could not possibly be an imperfect personal right of 
lands, because the proper feudal right was completed at once by a 
single act, B. 2. /. 3. § 17, and consequently the points or heads of 
the brief into which it was the inquest's business to inquire, were 
entirely adapted to a special service. And even long loler seisins 
were in use to be granted in writings distinct from the charters or 
dispositions, and of dates perhaps long posterior to them, it would 
appear that no brieves of inquest passed, unless where the decea^ 
sea died seised in heritable subjects. There is still extant, in the 
charter-chest of the family of Stirling of Keir, a decree of the she* 
riff of Dumbarton, dated November 29. 1 532, whereby the sheriff 
cognosces a person to be next heir of the deceased, without an in- 
quest, in pursuance of the King's letter directed to him, proceed- 
ing on the heir's complaint that he could not purchase a brief, ix 
regard his ancestor had alienated all his heritage, and so was dis-, 
seised when he died. Soon after this, brieves were allowed in on* 
der to general services ; but, in place of settling a new form of 
brief, that might be adapted to that kind of service, the old fo: 
or style continued without alteration, even where a general 
was intended ; so that it is the nature of the claim offered by 
heir to the inquest in consequence of the brief, which alone mx 
the difference between the two services. If the heir claim to 
served in special to certain subjects in which his ancestor died 1 
vest, the inquest must answer the whole heads of the brief; bu 
he want a general service, their inquiry is confined to the hecuk 
proper to that kind of service,, without regard to the condition of 
any particular lands, because a general service conveys no proper 
right to lands. 

6&« 







if 



^^^ By StaL 1. and 2. Geo. IF. c. S8. $ 11, the direction of brieves to the 
either in the fUtst instance, or by advocation, is prohibited ; and it is enacted, that i 
all cases in which it was formerly lawful (o grant commission to the macers by anth. 
rity of the Court of Session, and in which the brief issued from Chancery was lliiiiiiium^' 
directed to the macers, ** such commission shall, from and afler the 20. June 1821, b^ 
<* granted, and such brief issued, according to similar forms, to the sheriflMepute <^ 
" Edinburgh, or his substitute, as sheriff in that part specially constituted, wbeth^ 
** such service may relate to lands and heritages situated in or beyond the dierifiilo^ 
** of Edinburgh, or in several sheriffdoms ; and in all cases of competition c^ brieve^ 
** as well as where a party claiming right to appear and oppose a service shall ma^ 
« such appearance, either party may apply for, and obtain advocation of the bricrtf 
<< to the Court of Session, not only from any inferior judge, but also from the wmi 
** sheriff of Eldinburgh, acting under special commission.'' 

« It shall not be lawful to anv person to be clerk to any such service before the Lan 
<< Ordinary on advocation, or before the sheriff of Edinburgh on oommissioiiy oofai 
<* he be a writer to the signet ;** Ibid. § 12. 
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p. 5336). . A decree, however, obtained by one creditor in general 
terms, sustaining hia claim, and finding the heir liable, to the extent 
of the inventory, without condemning biro in payn>QP.t.of the par-* 
ticular sum acaaimed, gives to such creditor no prefereni^e over 
the others, while the subject continues in medio ; Clerk Homey 104. 
Nix 2, (Lawson, Nw. 28. 1738, Dict. p- 5348)* . 

70. By the first principles of equity, heirs are entitled to no part 
of their ancestor's estate till full satisfaction be made tp all the 
creditors, who have a natural right, to make the. roost of tlj^eir debt- 
or's estate towards tlieir own payment ; and it is obvious, both from 
the rubric and the tenor of the aforesaid act 1695, that tba( Statute, 
which was calculated for obviating the frauds of apparent beiras 
cannot be so interpreted as to overthrow this rule of equity ; and 
that th6 special clause, introducing the privilege of inventory, was 
designed merely to save the heir from an universal representation. 
No creditor, therefore, whose right is perfected by seisin,, or made 
real on the ancestor's estate by adjudication, if he be not satisfied 
with the value of the inventory as estimated by witnesses, i3 bound 
to acquiesce in it, since no more than the presumed value can arise 
from that manner of estimation ; but he may, by analogy with 1681, 
c 17, while the estate is yet unsold, insist that it may be put up to 
public sale, which is the only way of discovering its true value ; ^ 
July 12. 1738, Heirs of {Strachan) L. Glenkindy^ (DicT. p. 5348)^ 
since an estate must be always worth what can be got for it t» 
Hence it appears, that an heir who enters by inventory is indeed 
trustee for the creditors. Upon this ground, if he enter into tb^ 
possession of his ancestor's estate, without having first got a judiuE 
cial value put on it, he is liable for the value, not barely as it sto< 
at the time that the lands were given up in the inventory, but as 
has been since raised by their improvement; July 6. 1727, 
head^ (Dict. p. 53i4) ; and in like manner, an heir cum 
was decreed to communicate to all the other creditors the ea8».ei 
which he had got in transacting any debt due by the deceased wi^^tj 
one particular creditor; Kanies^ 65, {Jikenhead^ Dec. 1725, Di g — ^ y 
p. 5342). 

71. One may enter heir to heritable subjects in which the 
cestor died seised, not only by the legal method. pf. special servi 
but also by private consent ; fpr it happens frequently in lands hol^cn 
of a subject superior, that upon the vassal's death, his heir, in plctt^e 
of being served by an inquest, obtains, ja precept of seisin from t^« 
superior, called of Clare constat ^ from the first.words of ita. narratives^ 
in which the superior acknowledges, that the obtainerjof the pre 
cept is next lawful heir to him who died last vest and seised i 
the particular lands therein specified, holden of himself thegranter"^* 
and therefore commands his bailie to infeft him in th^ro* The ho» ^^ 
by taking seisin on tliis precept becomes passivd liable to dl th^^ -^ 
debts of his ancestor *°' ; and, on the other hand, acquires an activ^^ ^ 

title 

* See the proper t^tyle of a decree against an heir entered cum beneficio inveniarii^ 
Gordon. July 22. 1741, Dict. p. 5352. 

t An heir entered cum ben^io invetUarih m^jWi^ hia ancestor's estate l» j 
cial sale under the sUUite 1695^,^.. 24, r^rerred lA> fyprq^ B..9. t. Ji,.i{ iil» See JL 
No. 5 and 7, voce Heir cum beneficio ; Rutherford^ July SO. 1748, Dict. p. 5S5 
and JS/fliV, Feb. 27. 1751, Dict. p. 5358. 










es 



^^? But 9ee contra J Farmer, March 1683 : md Lord Monboddaadds the iblloirii^ _ 
N. B. to his report of Baird, supr. § 51. not. ^^^. *< It appears to me that ibis dedsii^^ 
«< must go the length of relieving a man from a universal passive titles vrbo inftfts Ukb^^ 
*• self upon a precept of dare constat ,-" 5. Bromn*s Supp. 927. See infr. § 7*. fwi. ^ ^'^- 
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ed ^^ *. How far it subjects him to a passive title will soon appear. 

It has been explained, supr. B. 2. til. 12. § 12, et seqq.^ in 

what cases charges given by creditors to apparent heirs to enter, 
stand in the place of an actual entry, so as to support the creditor's 
diligence. 

73. A service as heir to one who was not at his death in the 
right of the subject intended to be carried, is improper and ineflfec- 
tual '^® : A settlement, therefore, or disposition, in which the grant-, 
er does not first institute himself, but makes over the subject from 
himself tb his son, whom failing to a stranger, can be no foundation 
for a service by the substitute as heir of provision to the granter: For 
though the feudal right, or the fee of the estate, remained with the 
granter, notwithstanding the disposition ; yet the personal right of 
the subject, which is the only thing conveyed by the disposition, 
did not continue in the granter, and so cannot be carried by a ser- 
vice as heir to him, arg. Falc. i. June 5. 1745, Mercer ^ (Digt. 
p. 9786) f ; the substitute must make up titles to such a right by a 
service as heir of provision, not to the granter, but to the first in- 
stitute, who stood in the personal right of the subject *'\ Where 
a father is bound by a marriage-contract to provide a sum to the 
heir of the marriage, the heir may, in the character of creditor, with- 
out the necessity of a service, sue the father for securing it to him ^ 
in the terms of his obligation. Stair ^ Feb. 13. 1677, Fraser^ (Dicr. ^ 
p. 12859) ; and if the rather has granted any deeds inconsistent^ 
with, or contrary to the stipulations in the marriage-contract, the^ 
heir may bring those deeds under challenge, in an action eithe^^ 
against nim*" or his representatives, Fac. Coll. ii. 202, {Moncrief^^ 
Dec. 8. 1759, Dict. p. 12871) ; and he may sue them for payment, ' "" 




* See as to this method of making up titles, and the effect of it, Fac. CM. iii. %^ 
Gordon^ Feb. 17. 1761, Dict. p. 14070; Ibid. July 26. 1781, Hepburn^ Du 
p. 14487 **»\ 

f See Ki/k. No. 7* voce Service and Confirmation) and Falc. i. 242, Crediicc^^ 
qfCarlelon, Feb. 8. 1748, Dict. p. 14366 ^**^ 

^^^ A party, claiming the character of heir, may make up his title in this way: j. 
Though be has already attempted to serve, and been prevented from carrying throi^^' 
his service by the effect of an appeal to the House of Lords ; 2. Though his right. (^ 
the estate be disputed in totOy and be subjudice in the House of Lords ; 3. Though ig 
be heir of a strict entail ; Craigie^ Sfc. 19. Jan. 1808, Dict. v. Adjudication, Jljpf, 
Na 16. 

An attempt by the claimant of an estate, (another party being already in possestioa^}' 
to create a tentative title, not by a trust-bond, but by trust-disposition of the property 
and adjudication in implement, was defeated ; and a practice of completing titles in tlui 
way being alleged, the court expressed an opinion, <* that if it existed it was improper, 
« and the sooner it was checked the better ;" Dunlqp^ 4. July 1 820, Fac. CM. See 
Murray^ 17. Jan. 1811, Fac. Coll. 

^^7 See also Geddes^ supr. $ 66. not. * ; Bellenden, 6. June 1823, (S. ^ D.); Cunitig. 
hamSf tnfr. not. *®^. 

^^^ A special service is also ineffectual, wherever the fee is full at the time. Ac- 
cordingly such a service was found an incompetent mode of making up a title, withaviev 
to challenge the infeftment of a party in possession; Cunninghamsy 27. Feb. 1812, Fac -^ 
Coll. The proper mode is by general service or adjudication on a trust-bond. Ibid, s -^ 
Carmickaelj 15. Nov. 1810, Fac. CM. ; Horns, 6. Nov. 1746, Dict. p. 16117 ; 
supr. not. *. 

^®' In this case, the disposition being conceived to heirs-male of the grantei^s body 
whom failing, to a series of substitutes, the right, upon failure of the heirs-male and 
the first nominatim substitute, who had predeceased the granter, {Falconer's report, as 
this particular, being inaccurate) was found to be properly carried by service to 
granter. See to the same effect, Fac. Cott. Peacock, 22. June 1826, {S. 4* D.) 

^■*^ Dennistoun, 5. Feb. 1824, (S. 4* D.) 

^" Vid. supr. ^S8. not. ^^^. 
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tlie father has not, in terms of his obligation, secured the sum speci- 
fied in the contract to him. But it is unnecessary, and indeed would 
\>e incongruous, for him to serve to the father as heir of provision 
in-order to carry the father's obligation ; for he is creditor, not heir, 
in that obligation ^'* ; and if this ^w crediti is vested in the heir of 
the marriage without service, he must, in like manner, transmit it 
to his heirs or singular successors, though they should not be ser- 
ved, Feb. 3. 1732, Campbell, (Dict. p. 12885), observed in (FolioJ 
Diet. ii. j9. 279; Fac. Coll. ii. 255, (Flnlayson^ or Porterfield^ 
Dec. a 1760, DicT. p. 12874) * But if the father has actually ful- 
filled his obligation, by lending out the sum, and securing it in the 
terms of the contract, the right of credit that was in the heir of the 
marriage is converted into a specific provision actually secured to 
him, to which he may succeed, and which therefore cannot be ta- 
Icen up without a service. A substitute who is named in a bond 
immediately after the creditor, has full right to sue for pay- 
-xnent, without the necessity of a service for proving the creditor's 
cSeath, Stair, Feb. 4. 1680, Robertson, (Dict. p. 14357) ^'' ; and this 
olds even in an heritable bond, provided it has not been perfected 
y seisin : But if the nominatim substitute be only called m the se- 
<^Mmd place, a service is necessary, for proving that all the heirs 
c^alled before him have failed ; St. B. 3. tit. 5. § 6. As bonds taken 
to the creditor and his heirs indefinitely, descend to executors, the 
^itle to them must be made up, upon the death of the creditor, not by 
service, but confirmation, which is the form of conveyance proper 
to executry ; but if a bond be taken, either to heirs secluding exe- 
c^utors, or to a special order of heirs, ex. gr. to heirs-male, which 
implies an exclusion of executors, it cannot be carried but by ser- 
*ce. No right clothed with infeftment can, in any case, be trans- 
itted to substitutes without a service. 
74. A service which has proceeded upon a claim as next and 
la^wful heir to the deceased, carries all the subjects descendible to 
tlie heir of line which have not been limited by any entail. But 
tln^is rule fails in subjects not left by the deceased to the disposition 
^ law, but devised by him to a certain order of heirs, even though 
e claimant should, by the failure of the prior members of entail, 
t^appen to be also heir of provision at the time of the service. Put 
tlime case, that an estate was entailed by the deceased to A ; whom 
f&iling, to B ; whom failing, to the heirs of line ; a service by the 
t^«ir of line simply qua such, can c^rry no right to the estate which 
^^as first provided to A and B, though, by their failure, the succes- 
sion has devolved on him before the service. The reason is, he is 
ot entitled to the subject as heir of line, but as substitute in apro- 
i.sion to special heirs : He ought therefore to have claimed as heir 
provision. The service, being a sentence, ought to be restrict- 
to the claim offered to the inquest, and the evidence brought by 
*lie heir in support of it But a proof that the claimant is truly 
*l^e heir of line is no evidence that the prior substitutes have fail- 
^^d, which however is essentially necessary in a service by an heir 

substitute, 

* Fac. CM. Nov. 18. 1784, Cameron, 4v. Dict. p. 12879; {Hailes, 95S.) 
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'^^ Vid. supr. § 38. ad^n. Ogilvy, 16. Dec. 1817, Fac. CM. Service is equally un- 
^^^^^wary to transmit a jus crediti under a trust-deed ; jFoc. CM. Gordon* s Trustees, 
^* Oflc. 18^1, (& 4- D.)\ and see Bnd. Bussel, 6. Feb. 1824, {lb.) 

^'^ See also Wibon, 6. July 1757, Dicr. p. 5186, and 14868. 
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»«« ni. substitute ; July 21. 1738, Edgar, (Dict. p. 14016 aad 14436) *'* *. 
^-^""•^"^^^ It seems to be a consequence of this doctrine, that in tDX services as 
heir of tailzie or provision, the dum and retour ought not only to 
describe the claimant barely by the character of heir of tailzie and 
provision, but to express ^e special deed under which he claims, 
and the special lands to the succession of which he is entitled by 
that deed, and that all the heirs called before him are extinct Yet 
this is not precisely necessary for supporting those services. 
Though a retour be considered as a decree proceeding on the ver- 
dict oi an inquest, there is do necessity that every decree should 
express the evidence on which it is founded : It is enough if it be 
laid before the judge before he passes sentence. This the law pre- 
sumes to be done m services, and in fact is never omitted ; which 
has probably been the reason of the almost constant practice ob- ^ 
served till the beginning of this century, as appears from a search _^. 
into the Chancery-records, that all services as heirs of provision .^-^ 
passed in general terms, without an;^ such reference in the retour; ^ . 
all which have nevertheless been uniformly sustained ; Fac ColL i— ^ : 
90; [Forbes^ Aug. 12. 1753, Dict. p. 14431); Fac. Coil.il 1U»,,^ 
[Hay, June 30. 1758, Dict. p. 14369) f- ^^ 

A special ler- 75. A general service cannot include under it a special ; becaus*^^^ 

Tice includes a jf dgg qq relation to any special subject, unless where -an heif a-^^^ 
, S'e same'^d. provision is served in general ; and even then it carries only Uu^_^ 
class of rights upon which seisin has not proceeded. But a speciat^^ 
service necessarily implies in it a general one of the same Idn-^J^ 
and character. Thus a service as heir of line in special to a paiK^^J*^ 
cular estate, includes a general service as heir of line to the *ft»--^ 
ancestor ; and, of consequence, carries all personal rights deacea w/^ 
ble to the heirs of line ; and vice versa, subjects the Keir to all f^jj^ 
burdens to which he would have been liable, had he been servw 
heir-general of line; Dirl. 323, {Ricarton^Drumtnondf Fdt. \&7g 
Dict. p. 14457). Thus also a service as heir-male in special, cir- 
ries all the ancestor's personal rights provided to the neir-^iaJe ; 
for if the inquest's returning an answer affirmative to tlie two finkt 
heads of the brief by themselves, vests all those personal rights ft^i 

* See Fac. ColL March 10. nSi,Eot€,Dicc. p. 1*955; Ibid. Feb. 31. 179$, WG^^ 
/ton, Dict. p. 16135. But the Eervice will be good, if it appear, from what it tl>t ^"^ 
set forth, that either by his state of relationship to the deceased, or by the d «ul[aIuU ° 
pTC& of the special subject to which he is served, the claimant must be vnladvW^ 
both characters ; Kilkerran, Karnes, D. Falconer, June 81. 1740, Bdl agaimt CSnntfS^ 
ert, Dicr. p. 1*016 ; Fac. CoU. Nov. 27. 1766, Haldane, Dict. p. liiiS "*. 

f It seems not to be considered so necessary in a precept of dare coattatju in ti^^9- 
vice, to set forth the special character io which the heir takes np the succesuoo. rfA> 
objection to a precept of dare, foanded upon an inaccuracy in this particular, hit b^v^ 
more than once overruled; Fac. ColL Jan. 16. 1798, Creditors of Cridttim, Dwer. 
p. 15115)'^; Ibid.Jan.%\. 1798, Trustees i^ Durham, Dicr. p. ISIlSf cflaMnr " 
prior deduons, /£i'd. 'Nao. 18. 1768, .fifl't^ Dict. p. U48S; lW..Jvnt\t. 17B8, iaw<- ^ 
teroice, Dict. pi 14486. 



"* Woodmasst S8. Jan. 1835, {S. ^ D.) ; Cairns, 12. Nao. 1748, Dicn pu 144SIL 
*" See, to the same effect, Cathcarfs Thistee, 16. Nov. 18QS, and 84. KgOk 1M7, 
Fae. Coll., as modified by the judgments of the House of I<ords on appeal i S4l JCg* j 
1805, and 9. May 1610, Dict. p. 14447, and v. Sebt. or Hkibs, Jgp. No. S. 
'" In this case, the principle of distinction was thus laid down i — That a i 
« beiiigsn aclm UgUinmt must be accurate in every particular, wbmw it ii w^._. 
** that a precept of elare constat be substantially righL" In the caae of Dmkmtt I 
Tniitees, it was hdd sufficient that the preo^t, when taken " with th« deedi to rikfc I 
*' it referred, and which mutt be c(»iudered as part of it, contabed ererjr ^ 
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sessioii is a complete title without service ; but if the heir die with- 
out attaining possession, these moveables do not descend to that 
heir's executor, but pass to the heir of the first deceased ^^\ Sdlv^ An 
heir is, by his right of apparency, entitled, after his ancestor*s death, 
to tacks, pensions, and such other heritable subjects which had be- 
longed to him, as have a tract of future time, not only to the effect 
of recovering or continuing his ancestor's possession, but also with 
respect to the right to the tack itself, which the law deems to be in 
the heir, without the necessity of a service, Stair^ June 17. 1671, 
Baydj (DicT. p. 14375) ; for in all cases where the right of the de- 
ceased was temporary, running out by a certain course of time* that 
course is not stopped, though the heir should not be entered heir 
to the deceased ; St. B. 3. t. 5. § 6. And this holds, in so niuch 
that a creditor adjudging the right to a tack that belonged to his 
debtor, from the debtor's heir, needed not charge the heir to en- 
ter in special ; Durie^ June 19. 1635, ffu/e, (Dict. p. 14374). It 
obtained indeed by the more ancient practice, that tliough the ap- 
parent heir could enjoy the tack, he could not assign it ; because a 
tack is an heritable subject, which remains in haereditate jacentCj as 
much as a land-estate, till the entry of an heir ; Ibid. Feb. 14. 1623, 
Rattray^ (Dict. p. 10366) : but by the latest decisions, the appa- 
rent heir is, in the judgment of law, full proprietor of his ancestor's.^^ 
tacks, in which character he may, by voluntary assignation, makc^ 
them over to another ; Feb. 16. 1739, Campbell^ (Dict. p. 14375), ci---^^ 
ted in (Folio) Dict. ii. p. 366. An apparent heir of a tacksman, ever*^^ 
where the ancestor was not at his death in the possession, may iitflr^ 2^ 
sist in an action of removing against such tenants of the lands coir:^ ^3 
tained in the tack, as derive no right from that ancestor ; and m •I 
any tenant shall found his possession upon an assignation from hiir:^^- ^ 
the heir has a good title to set aside such assignation upon any 1^^ V ^ 
gal ground, without the necessity of a service ; Tinw. June 28. 175^^^ 
Scot *. Mhly^ A right of reversion is said by Stair to require ^^^T 

service, B. 3. /. 5. § 6. But it has been already remarked, B.2.t a 

§^21, that the apparent heir of a reverser cannot take so much ^ 

the first step that is necessary for making good his reversion, ^^4^ 
his using an order of redemption, till he be entered. Lastly^ ^MJie 
fee of a land-estate cannot be established without a service, evew:^ in 
one who is nominatim substituted in an entail ; for though, in bonds, 
a person named immediately afler the creditor, is not under a ne- 
cessity to confirm, supr. § 73, yet in land-rights such n 
substitute cannot be vested in the fee ipsojure, but must first 
served ; because property of lands once vested cannot be trail -*■ 
mitted but by writing ; the rule which obtains in some other cou^^^ 
tries, Mortuus scunt vivum^ being quite repugnant to the genius ^^ 
our law. And this holds in the substitution, not only of proi 
feudal rights completed by seisin, but of persond rights or Ian 
for a general service is as necessary to establish a title to the la^^^ 
as a special service to the first ; Fdc. Coll. ii. 2^3. & 1 1 4, {Livingst(^^^ 
March 9. 1757, Dict. p. 15409;— /foy, June 30. 1758, Iht^n 
p. 14369). 

re 

* Reported by Karnes^ Sel. Decis. No. 63, Dict. p. 14376, (and by Monboddc 
5. Brcnxm^ Suppl. S14.) 





^'^ Where books, furniture, &c. have been destined to pass along with an entaife 
estate, the successive substitutes may make up a title by service, though potsetsioD 
also a complete title to such articles without service ; Veitch^ 25. May ISOS, Fac. CW 
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that tlie heir must at the same time offer to the superior the ca- 
sualties due to him by law, i. e. the non-entry-duties and relief; 
which indeed arises from the nature of the right ; for all such pre- 
cepts, whether directed to the immediate or mediate superior^ aire 
conditional, vassaUo faciendo superiori quod de jure faeere apartel ; 
Hop. Min. Pr. Ibid. ; Duricy July 29. 1624, L. Capringtonf (Dict. 
p. 6897). The superior may also decline giving obedience to the 
charge, till the ancient title-deeds of the estate be shewed to him, 
that he may make out the precept for infeflment in the precise 
terms of the provisions and limitations therein contained ; for since 
the vassal lies under an obligation to exhibit to the superior the an- 
cient writings of the lands when demanded, no time can be more 
proper for it tlian when the vassal enters to these lands. 

80. Where the superior himself has no more than a personal 
right to the superiority, and consequently cannot give a valid and 
effectual seisin to another, a charge against him to infeft the heir 
would be fruitless : Tlie heir therefore in such case must charge the 
superior, agreeably to the directions of 1 474, c. 58, to obtain him- 
self infeft in the superiority, within forty days, that he may be in a 
capacity to enter the heir, under certification, that if he fail» he 
shall, as the act expresses it, lose the tenant for his lifetime^ u e» 
lose the casualties that may fall to him through the act or delin- 
quency of his vassal, beside making up the damage that may be 
sustained by him through that failure. But the superior foni^ts 
none of the fixed yearly duties payable by the vassal, as part of the 
penalty ; these not being properly casualties. Mackenzie in OAf. 
on said ad 1474, (p. 79), mentions an uct of sederunt anno 1634, 
which declares the meaning of the statute to be, that the superior 
shall forfeit for his own life, and not for his vassaFs only : But that 
act of sederunt is neither to be found in the collection lately pub- 
lished, nor in the books of sederunt ^**. Where the immediate su- 
perior neglects to complete his titles, notwithstanding the charge 
against him, the heir may, as in the former case, proceed against 
all the intermediate superiors between him and the Sovereign *** : 
But the mediate superior, who upon a charge given him enters the 
heir of his subvassal, loses none of the casualties falling by his im- 
mediate vassal ; because what he does is barely an act of obe- 
dience. 

81. Wlien a vassal who succeeds as heir to the superior, has, ac- 
cording to the rules explained in this title, completed his right to 
the superiority, or a superior to the property of the lands vested in 
the ancestor, the two rights, though tliey both meet in the heir, are 
indeed two distinct estates, and must continue to be enjoyed under 
different titles, and to descend to die different heirs to whom they 
were originally provided, till the property be consolidated with thi 
superiority ; which is effected by the heir's granting procurat 
of resignation for surrendering the lands to himself, in the man 
described, B. 2. /. 7. § 19. But though this be the proper feud 
method, it is the general opinion of lawyers and conveyancers, thav 
where a superior succeeds to the vassal, a precept of dare consti 

grantees 





^** It was assumed, that the forPeiture was for the vassal's life ; Dicksoff^ I.July 18 
Dict. p. I^OSI*. 

^'3 Before obtaining a charter supplendo vices, it would seem necessary to obtain & 
crce of declarator of tinsel of superiority, against the superior passed l^. At least t*~ 
was required by the Crown» Dickson^ mp: not. ^**. 
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ables belonged^ after declarator, not to the deceased, but to the dona- 
tary» to whom alone the heir was accountable, and not to the credi- 
tors ; Stair y Dec. 22. 1674, Setotiy (Dict. p. 5397). By stronger 
reason it must be excluded, if the possession by the heir can be 
ascribed to a disposition, gift, or other singular title in himself, ex. 
gr. if he has immixed with the ancestor's heirship-moveables, as 
donatary to his escheat ; Ibid. Feb. 10. 1676, Grants (DfCT. p. 9763). 
Under the colour of this rule, it became a common practice for ap- 
parent heirs to grant simulate bonds to trustees, that adjudications 
might be deduced upon them against the ancestor's estate ; after 
which they got the adjudication made over to themselves, and pos^ 
sessed the lands under that singular titld, without representing the 
deceased. Against such fraudulent practices, first, the court of ses- 
sion interposed, by act of sederunt, Feb. 28. 1662, subjecting (Jie 
heirs who should possess upon adjudications that had been led on 
their own bond, to a passive title ; and afterwards the legislature, by 
1695, c. 24 ''^ By this statute it is enacted, that if an heir, with- 
out being served, shall possess any part of his ancestor's estate, or 
purchase any right affecting it, otherwise than as highest offerer at 
a judicial sale, such possession or purchase shall be deemed beha- 
viour as heir. This enactment was extended by former decisions 
to the case of a purchase made by the heir in the ancestor's lifetime, 
j>rovided he possessed under that title after the ancestor's death ; 
J^aunt. June 7. 1710, Watson, (Dict. p. 9743) ; Dalr. 117, (ilfercer, 
,^00. 24. 1714, Dict. p. 9747). But by a later decision, Fac. Coll. 
mi. 192, (Macneill, July 29. 1759, Dict. p. 9752), it was found, that 
purchase made by an apparent heir while the ancestor lived, and 
>8session assumed thereupon before his death, excluded all ground 
f challenge upon this statute, though the purchaser continued in 
e possession after his death : First, Because sundry expressions 
xe used in that clause which discover the legislature's intention to 
cr^Dufine the enactment to proper apparent heirs, whose ancestors 
a. re dead ; and, 2dly, Because a variety of hardships, contrary to the 
ceived rules of law, must follow upon a contrary interpretation : 
ne strong instance of which occurs in the case of a son who is ere- 
dl itor to his father, and enters into the possession of his lands upon 
f>Toper diligence, and who, if the clause reached to purchasers while 
t\^t ancestor was yet alive, would be subjected to an universal pas- 
sive title, merely for using the le^al diligence competent to all cre- 
ditors. This is undeniable, that if the ancestor was dead before the 
^eir made the purchase, the purchasing alone, without the least 
^MoesesFjon following upon it, subjects him passive^ both by the words 
i-md the intendment of the statute ^. If the heir shall, before the 
ancestor's death, acquire a right to the property of his estate from 
ilmself, there can be no room for the passive title o^gestio^ (though 
Perhaps there may for that of prteceptio h(Breditatis, soon to be ex- 
plained) ; for after the ancestor is divested, the estate is no longer 
^18, but the purchaser's ; and the passive title of behaviour is limit- 
d to such heritable subjects as belonged to the ancestor at the time 
f^his death. ^ 

86. Behaviour is also excluded, where the subject intermeddled 
th by the heir is inconsiderable, if there be no circumstances from 
ich his intention or animus can be presumed to defraud the cre- 
ditors 

But see Fac. CoU. June 10. 1796, Calland^ Dict. p. 9759. 

^*8 Vid. injr. § 9^. 
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siane against Rome^ July 8. 1696, Dict. p. 9780). But these judg- 
ments appear contrary to the common notions of a passive title, 
which is a legal penalty inflicted on the heir for some irregular act 
done hy him after the death of the ancestor. Though therefore 
the heir should have possessed upon the right while the ancestor 
was alive ; yet if he repudiate it immediately after his death, or a- 
bandon the subject to the creditors of the deceased, he ought to be 
secure against the passive title : But he is doubtless liable in that 
case to account to those creditors for all the profits of that right 
which he had received during the life of his ancestor. 

88. The ground of this passive title is, that the heir, by taking a 
gratuitous right to subjects in which he is to succeed to the granter, 
is considered as acknowledging himself his heir, and so is liable in 
payment of all the debts contracted by the granter before his own 
acceptance of such right ; and he is, on that account, called mcces-- 
8or titvio lucrativo post contractum debUum : But he lies under no 
obligation to pay such debts as the granter may contract afterwards, 
not eveu/^jthose that may have been contracted in the intermediate 
time between the heir's acceptance of the right, and the perfecting 
of it by seisihy Feb. 1721, Z/. Aldie, (not reported) ; for, as Stair ob- 
serves, B. 3. /. 7. § 6, the passive title is directed against successors, 
iUulo lucrativoj qui titulus est post contractum debiium ; and therefore 
|:mas no place as to debts contracted afler the right or title is accepts- 
^jd of by the heir. And though, by this doctrine, creditors may be 
Received, who have no means of knowing but by the records, whe- 
^lier he, whose credit they are to trust, has granted any right of his 
^^tate to his apparent heir ; the granting rights to strangers is liable 
the same inconveniency ; and if it shall appear that such rights 
kept latent, without seisin, on purpose to aefraud creditors, tney 
ay be set aside ex capite fraudis ; St. ibid. Wliere the original 
^jround of the obligation against the ancestor-is prior in date to the 
ri^Yit granted to the heir, the heir is liable in payment of the debt, 
tl Aougn its constitution by bond or decree should be posterior to it ; 
Sf^oltis. p. 315, Jan. 14. 1634, Ogilvie, (Dict. p. 9799) j Forbes, MS. 
^7/ 22. 1714, Douglas, (Dict. p. 9804). According to this view 
preception, it may, without impropriety, be accounted a limited 
cies of behaviour as heir. The heir, where his possession or im- 
ixtion is not founded on any right granted to him by his ancestor, 
is subjected universally by the passive title of proper behaviour ; 
t>u.t: where he possesses under a grant from his ancestor, the effect 
^^ the passive title becomes restricted, as if the ancestor had died 
^^nci mediately after executing the right, and so extends to no debts 
^^ontracted by him afterwards. 

69. The heir who incurs this passive title must be successor titu^ 
^ iucrativo ; and, of course, is not liable, if the right has been grant- 
ed to him for an onerous cause. But it is not enough that tne re-^ 
^ital expresses an onerous cause ; for, in rights granted inter con^ 
Junctas personasj creditors cannot be hurt by the bare assertion of 
tlxe granter in the recital, which may have been inserted with a 
Particular view to defend the grantee against the passive title ; Stair, 
i^cb. 15. 1676, Hadden, (Dict. p. 9794) ; Ibid. Nov. 29. 1678, Hig^ 
S^ns, (Dict. p. 9795). If the heir shall prove aliunde, that he has 
paid money for the right, it must be considered, whether the sum 
P^id bears any proportion in value to the subject disponed* J£ it 
^o not, the heir is presumed to have paid that trifle dicis cattfo, on 
PMjrpose to get quit of a passive title. If the sum comes near the 
TOL. II. 10 H value. 
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value, though it should not be fully adequate to it, he is secure from 
the penal consequences of preception : But the anterior creditors 
may set aside the right, in so far as it appears to be gratuitous, up- 
on the statute 1621, so that the heir shall be liable only in quarUum 
Ivcrattis est, said Nov. 29. 1678, (Diet. p. 9795). 

90. The passive title o£ prceceptio is inferred against an heir, 
though the right accepted of by him should have been granted for the 
fulfilling of a marriage-contract : because settlements, or obligations 
to settle in a marriage-contract, in favour of the heir of the marriage, 
are barely rights of succession, taking place only afler the father's 
death, and granted with the implied burden of his debts; and there- 
fore the heir's acceptance of a present right to the subject provided 
during the life of the father, makes him be considered as succes- 
sor titulo lucrativo; Stair, Feb. [22. 1681, Afore, (Dict. p. 9781). 
But if, by any clause in the contract, a proper right of credit be 
given to the heir, ex. gr. if the father binds himself to infefi him 
against a day specified ; the heir, who thereby becomes the father's 
creditor in the strictest sense, incurs no passive title by accepting of 
aright from him to the subject provided, more than he would do by 
taking seisin on the obligation ; Ibid. Nov. 29. 1678, HigginSy 
(DiCT. p. 9795). This passive title is extended to the case of righti 
granted to the mediate apparent heir. A right, for instance, grant 
ed by one to the eldest son of his eldest son makes his granachil( 
who accepts of it liable /7r(Fcep/ione, Durie^Jan. 29. 1639, La. Sme- 
ton, (DicT. p. 9774) ; because, though he be not himself the graQt- 
er's immediate apparent heir while his father is alive, yet he is, b^ 
the necessary course of law, cUioqui succesmrus to the granter. Bi^ 
if one who has no issue shall grant a right of lands to his only bi 
ther, the brother, though he be at the date of the right next in su 
cession to the granter, is not liable pneceptionej though the succ&< 
sion should actually open at last to him ; because the granter naig):::;-^. 
have afterwards had heirs of his body, who would have succeede^ii-^ 
preferably to the grantee ; Stair, Dec. 22. 1674, Seton, (Die^^.^ 
p. 5397). According to this rule, a right accepted by a daught i==> y 
ought not to subject her passive, because the granter might ha y ™e 






afterwards had male-issue : Yet a daughter who had thus accepter 
of a right from her father was made liable j^r^^cep/ione, Durie, Feb. 15 
1634, Orr, (Dict. p. 9767) ; because perhaps a fraudulent inteiKr"> 
tion is more easily presumed in favour of one's own issue, than ir ^ * 
favour of collaterals. A disposition in favour of a stranger, whicr^^h 
the grantee, by a personal obligation, declared to have been grante-^^s^ 
for the behoof of the granter's apparent heir, has been adjudged 
to infer preception; Stair, Jan. 14. 1662, Harper, (Dict. p. 9774] 
But this judgment appears inconsistent with the rule. Plus 
quod agitur quam quod simulate concipitur, since the interposition 
a third party is in such case merely nominal. Preception may 
place in all heritage, even in heritable bonds, though these are o« 
properly yewda. Stair, Dec. 2. 1665, Edgar, (Dict. p. 9777) ; IbF^* 
Feb. 7. 1679, Hamilton, (Dict. p. 9780) : and on the same grourai^ 
it ought to be inferred, from the heir's accepting a right of leiw^^ 
from his ancestor :' But it is not inferred, by his accepting a right ^^ 
moveables, because the heir is not alioqui su^cessurus in moveabl^^' 
said Feb. 7. 1679. Mackenzie, § 38. h. t. puts the case of a rigl»t 
granted by the ancestor of heirship moveables, which, he says, do^^ 
not subject the heir passive : But such case can hardly be figured ; fc^^ 
no right infers preception, which does not afford to the heir a pr^ 

serv^ 
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being merely an exception pleadable againsrt a pursuer who has not 
first discussed the heirs more directly liable, requires no active ti- 
tle : And even as lo the right of relief, it is admitted, loc. cU*^ that 
the creditor who has received payment from such heir, may be com- 
pelled by the judge to assign over the debt in his favour, by which 
he may obtain that relief indirectly, by suing the executors in the 
name of the cedent, which the law denies to him directly, unless it 
be presumed from circumstances, that the heir's gatio was attended 
with fraud, or in other respects unfavourable. It has been observ- 
ed, mpr. § 87, that behaviour and preception agree also in this, that 
in both, some intromission or immixtion must appear after the 
death of the ancestor. 

93. There are yet two or three other passive titles in heritagi 
which deserve some notice. First, Where an heir is cited in a 
action for payment, as representing his ancestor, he incurs a pas^ 
sive title, if he shall offer any peremptory defence against the defbt r 
ex. gr. of payment or prescription : For he has no interest to o 
ject against tlie validity or subsistence of the debt, unless he 
liable in payment of it as heir ; and therefore the bare pleadin 
of such defence, is an acknowledgment that he represents the de 
ceased; Dalr. 98. 147, {Lnndicj Feb. II. 17J3, Dict. p. 1 
Forrest, June 23. 1715, Dict. p. 11098) "'. But a defence whicr^ 
is offered merely to exclude the pursuer^s title, or to prove an a 
legation, without founding on any right that was in the ance 
infers no passive title; Karnes, 7, {Wilson, July 1717, Die ^ 
p. 9715). In like manner, an heir who is charged by his ancesto 
creditor to enter, if he neither enter, nor renounce the successic^ 
is liable in a passive title, and may be sued personally for the _ 
But neither of these passive titles reaches farther than to the 8|> 
cial debt upon which the action or charge is founded ; for the on . 
deed from which the representation is inferred is private, and dor=3e 
in consequence of a process or step of diligence at the suit of a 
particular creditor; DirL 223, {Carfrae^ Jan. 20. 1675, DwrrrJ. 
p. 971]). The passive title which is incurred by the heir's n^^ 
glecting to renounce, does not operate till decree pass against him ^ \ 
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and a renunciation offered even afler decree, if the decree be i 
absence, entitles the heir to a suspension of all diligence, ei 
against his person or his proper estate, that may proceed on 
debts due by his ancestor : But the . heir's renunciation will not 
received, if he have already behaved as heir, or have, by incu 
any other passive title, done something inconsistent with rena 
ciation, or if the ancestor's estate is adjudged for the heir's prop^^i' 
debt ; in which last case, the heir must clear off that debt before i^Bi^ 
renunciation be admitted ; for his allowing adjudication to be led ^zd^ti 
his own debt, against his ancestor's estate, is justly deemed immK x* 
tion, as it diminishes the creditor's fund of payment, by applyi vi|^ 
part of it to extinguish an obligation properly due by himself '^^^ 

94. Two passive titles in heritage have been introduced by spc^ 
cial statute, 1695, c. 24 : The one, universal, against apparent hein 
who shall possess any part of the ancestor's estate, under a t\t\^ 
vested in the person of any such near relation as these apparent 
heirs may also succeed to as heirs ; and this sort requires no illus- 
tration - 
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'3' GUmew, 14. Dec. 1821 (5. <$• B.) 
"« 1. Bdl Camm. {5ih edit.) 712. 
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Book III. of a singular title derived from a third person, and preferable t6, 
^ ■ii^'^ ^ "^^ * and exclusive of, the right of apparency, and has at the same time 

openly ascribed his possession to that singular title, the heir next 
succeeding falls not within the statute : But if the creditors are 
kept from the knowledge of such title, or if tlie title be of a private 
nature, and latent, the onerous debts of the interjected person are 
effectual against the succeeding heir passing by ; Fac. Coll. iL 224, 
{Irvine, June 27. 1760, Dict. p. 5276). The heir who, by thus 
passing by, is subjected to a passive title, has the benefit of discus- 
sion ; so that the creditors of the interjected person must discuss 
all the debtor's representatives, before the heir can be condemned ; 
Forbes, New. 13. 1712, Vint, (Dict. p. 3562) ; and if the heir shall 
have made payment, without pleading that exception, action of re- 
lief is competent to him against these representatives ; Karnes, 7^ 
{Marquis of Clydesdale, sup. cit. Branch 6.) *^^. 
Redufion ex 95. Our most ancient law, from a jealousy of the weakness of 

€apite lectu mankind while under sickness, and of die importunity of friends in 

that conjuncture, has declared, that all deeds affecting hvitage, ii 
they be granted to the prejudice of the heir by a person upon death- 
bed, t. e. after contracting that sickness which ends in death, an 

ineffectual, Reg. Maj. Lib. 2. c. 18. § 7, et seqq., unless wh^re thi 

debts due by the granter have laid him under a necessity to alienat^^^ 
his lands ; St. Gul. c. 13. § 2. The term properly opposed to de ^ 
bed is liege poustie, by which is understood a state of health ; 
it gets that name, because persons in health have the legUima ^ ^^ 
testae, or lawful power of disposing of their property at pleasu:^^ 
In handling this subject, it shall be^r^^ explained, wlbat 








stitutes a deathbed-deed ; 2dly, what deeds are struck at or affedL 
by the law of deathbed ; and, 3rf/y, to whom the reduction of 
bed-deeds is competent 
What const!- 96. As to the^rs^ It is sufficient to constitute a deathbed-dee^b^^ 

tutes a death- that the granter laboured under the distemper of which he aft^^r*. 
bed-deed. wards died, immediately before signing it ; for if the two extrem 

be proved, of sickness going before, and of death following, the 
is inferred, by what lawyers commonly call a pnesumptio Juris, 
may doubtless be elided by a positive proof to the contrary : Bp^-Ait 
positive evidence brought, that the granter was not confinea to b^r^^* 
bed at the time of signing the deed, does not elide it, nor exducv^ -^® 
reduction ex capite lecti, St. B. 3. t. 4. § 28, vers. To come rtu^*^» 
and. As to the third '^ ; nor is it sufficient, on the other hand, to co:^^^ 
stitute a deathbed-deed, that the granter died in a few days 
signing it, unless the pursuer bring proof that he was on his 
bed at that precise time, or at least immediately before, Nov. KT W 
1751, for it is very possible that he might ha^^^ 

been in liege poustie when he granted the bond, and the 
after seized with an illness, which cut him off suddenly. Any 
ease which may bring death after it, though it should not be a 
bus sonticus, which affects the judgment or the whole body, falls 
der the law of deathbed ; Durie, Jan. 7. 1624, Shaw, (Dict. p. 320 ^} 

ex 

^eaory that the Lrranter be coiiBnod even tn hiB htm 
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Book;iil Fount. Nov. 25. 1687, Keiry, (Dict. p. 3321) ; Hare. 648, {Daugh^ 
^"^"^"^^"^^^ ters of Mauntainhallj Feb. 1683, Dict. p. 3322). The granter's go- 
ing either to kirk or market, is a good defence against reduction, 
Stair J June 28. 1671, Cred. of Balmerino, (Dict. p. 3292) "^ ; even 
though he should go on horseback ; but if he go on foot, he must 
not be supported, or lean on any person by the way, unless he has 
been accustomed, when in health, to make use of such assistance : 
And if his going thither appear to be done with a special view to 
give validity to the deed, a more slender proof of supportation will 
be received as evidence of it ; for which reason Lord Stair, Und.^ 
advises those ladies who are to go to church, with a view of secur- 
ing a deed from challenge ex capite lectin to lay aside such preroga- 
tives of quality as may afford any presumption of bodily weakness. 
The going to kirk or market must be performed at the stated days 
and hours appointed for divine service, or for public market, that 
so the granter may be exposed to the view of a sufficient number 
of unbiassed witnesses ; Act of Sederunt^ Feb. 29. 1692. This le- 
gal presumption of convalescence is so strong, as not to be defeat- 
ed but by a pregnant proof that the granter was Tabouliing under 
the weight of his distemper when he went thither; iSifatr, Feb. 26. 
1669, Pargillies, (Dict. p. 3304); Fount. Dec. 5. 1711, Crawfurd, 
(Dict. p. 3312) ^*^ ; Feb. J 692, Graham, cited by Stair, B. & /. 4. 
§ 28, vers. As to the sixth *. By our former practice, the deed v^^ 
esteemed to be granted in lecto, if the granter was sick at sigolnff 
it, though he had survived that sickness ever so long, if he had xjot 
afterwards gone to kirk or market. This confined the prooF of 
convalescence within too narrow bounds : It is therefore declared^ 
or by living 60 by 1696, c. 4. that the granter's living sixty days after the date of 
y* the deed, shall be sufficient to exclude the exception of deathbedt 

though, during all that time, he shall not have gone either to kxrk 
or market f. Deeds done to the heir's prejudice, by one undfist 
sentence of death, are equally subject to reduction, as if the graa'^ 
er had been on deathbed ; and as holograph deeds, not attested l^J 
witnesses, bills of exchange excepted, prove not their own dates m^ V 
a question with the heir, supr. t. 2. § 22, they are consequently pi 
sumed to have been granted in lecto '" 



S4» 




* See Hare. March 1686, Cunningham against Hoy, Djct. p. 8311, (and 1. Ft 
356. and 409, 3. Br. Sup. 590.) ; Clerk' Hom^, No. S5f Roseberrjfj Nov. 24. 1736, Di 
p. 3822, {Elch. V. Deathbed, No. 8.) ; Karnes^ Set. Decis. No. 808, Laird^ Mu 
1763, Dict. p. 3315; Fac. Coll. Dec. 11. 1787, Tailzeour^ Dict. p. 3317. 

f A deed was reducedi where the granter had survived its execution fifty-nine 
and three hours ; Fac. CoUU Dec. 10. 17989 Sir John Ogilvief ffc. affirmed on 1 
March 1. 1796, Dict. p. 3336^^'. See the case of Mitchell, 3. Feb. 1801, 
App. voce Deathbed, No. 4. 

539 ^gg^ 28. Jan. 1725, Dict. p. 3314 ; 1. Bell Comm. {5th ed.) 88. 

540 v^ith which compare Faichneyy 9. Jtdy 1776, Dict. p. 3316; Rid. App^ * 
Deathbed, No. 1 ; 5. Bramtfs Sup. 422.— See 1. BeU Comm. {5th edit.) 89, and 9'K / 
iijir. not. *^^, ap.jfin. 

'^' The ground of decision in the House of Lords is important, as fixing the mle 
computation, <^ That the terminus a quo^ mentioned in the act, is descriptive of a per it ^ 
^* of time, viz. the date or day of the death, which is indivisible : and sixty days after i* 
« descriptive of another and subsequent period, which begins when the first period i^ 
" completed. The day of making the deed must therefore be excluded ; so the mm^' 
<< ker lived only fifty-nine days of the period required. Had he seen the morning 0^ 
*< the subsequent day, the rule of law would have applied, dies inceptus pro com^t^ 
<< habetuTf which mftkes it unnecessary to reckon hours.'' Accordingly, in the other csi0^ 
otMitchellj supr. not. f, where the muer of the deed survived till one o'clock afteraoon 
of the sixtieth day, the period was held complete, and the deed sustained. 

^^ Maitlandj 16. May 1815, Fac. CM. 



4 t«atlttttc Ot tne X. merely nat»r«*» \ ^^\ 



poTtionB* ^^Jl forced to a^q^^, picT. P- ^^* «i be can ^^^^ 
^ fr Viftve been »" j^^ n^i» *' aQ<i2^* • ** L^ritv. even o» 
not n»^%,« (forbes, y«*^ ^ ^t. p- ?-* . ' their tniooj^^y* J minor 

te r:^J^ ^% r&r?a«- rr 

^MArPtiisTf****. itence also * ^a tbe legai " . Jan*^'^' 
-bet cases ^r* sainst tbe ^^Tdisposition ot ^T ^ftjl to tbe bew , ^ 

„^«*le, >»»? 5\„ no dieoawoo i K*. ^,y be m ^^^ . 
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^"^J' ^v «r'not assign m^^^ ^^^er tbe ^^^' ^1**^^^ ^^ '^^^ ^ 
tber abenate^^^^^^^y ^^'ofSbeir, so ^^^^f^om tbe «J<^^. 

^/;Sbedt'be ^re3ud;-J^ ^,^,n be f cluded^ot be ^e^^rdSS 
deativoe^ But it the » poMsftc, ne grantea <>»»* • 

. Tbe l*e was found. ^^^ ^ ^^ ^^ ^ 

P- ^^^- ,a Jfocfcai;. J«- ^*' '"I'U by Ka««. ^^ ^'"^ 
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Book III. heir, as soon as the immediate heir dies, if, in a deathbed settlement^ 
'""^^'^'^^^ he should be excluded from the succession, by the substitution of 

a stranger next after the immediate heir : For as sick persons may 
be more easily prevailed upon to disappoint a remoter heir than 
the immediate, the sanction of the law ought also to guard against 
that mischief which is likeliest to take effect ; Karnes, 33, § ult. 
[Kennedy, July 13. 1722, Dict. p. 1681) * But where the im- 
mediate heir consents to, or ratifies the deed f, it not only ex- 
cludes the consenter himself from bringing it under challenge J, 
but every remoter heir, Reg. Maj. Lib. 2. c. 18. § 10"*"; either 
because the concurrence of the immediate heir removes all sus- 
picion of the deed having been extorted by importunity ^*' ; or be- 
cause the same effect is given Jictione juris to his consent or ratifi- 
cation, as if the dying person had made over the subject absolute- 
ly to the immediate heir, and he, after the ancestor's death, bad 
conveyed it to the stranger who was substituted in the deathbed- 
settlement "*. But the heir's signing witness to the granter's sub- 
scription of a deed in lecto, does not imply his consent : For though, 
in the general case, the attestation of a subscription by a near rela- 
tion of the granter, is regarded as presumptive proof of the attes- 
ter's knowledge of the contents of the deed, and therefore infers his 
approbation, ///. 3. § 48 ; yet the granter's authority over the heir, 
and the heir's dependence on him, create a presumption that the 
heir attested the deed in lecto, even admitting that he knew the con- 
tents, from the fear of incurring the ancestor's displeasure ; Dalr. 47, 
[Dallas^ Jan. 1704, Dict. p. i5677). The heir can, by no antece- 
dent general writing, renounce his right of reduction, and thereby 
give validity to all dispositions that may be afterwards granted m 
lecto to.l»8 hurt, Dec. 4. 1733, Inglis, (Dict. p. 3327) § ; for few ^ 
heirs, for fear of being disinherited, would dare refuse to sign such^- 
renunciations ; so that the sustaining them would utterly defeat th 
law of deathbed, and no private renunciation or consent can auth 
rise persons to act against a public law. 
Only to those 100. The right of reduction ex cajnte lecti is introduced in favo 

alioqui succes- of that heir who was alioqui successurus in the subject alienated 
fM^ and to their ^^ deathbed-deed. As therefore the heir of line succeeds whv,,^^^^ 
"■ no destination excludes him, the right is in such case competent (^ 

him alone. By the same principle, if the deed should relate to hc^jg 
that had been formerly settled on heirs of entail, or of a marria.^o» 
reduction is competent, not to the heir of line, but to the heir of 
entail or provision "^ : And such deed is subject to reduction, thoLuA 
the succession had been formerly settled in a way that was trwv 

hurt/ill 

• Stair, Gosford, July 16. 1672, Gray, DiCT. p. SI 96; Kilk. No. 2, voce Dbafb- 
BED, Craigs, Feb. 1789, Dict. p. S199. 

t See Clerk Home, No. 158, Hedierwick, Nod. 18. 1740, Dict. p. S180, andJ&V>. 
No. 1. voce Deathbed, Irving, Nov. 17S8, Dict. p. 3180. 

% Fac. Coll. ii. 2S3, Anderson, July 15. 1760, Dict. p. 5701. 

§ See Kilk. No. 4. voce Deathbed, Irving, Nov, 4. 1744, Dict. p. 33S2. 




^^^ "Where the immediate heir is, from minority, or otherwise, -incapable ofhomi 

gationi and in this condition dies, after having taken possession under the deatbb^^^' 
deed, such possession will not exclude a challenge by the next heir; Irving, 9. J« 
1808, Dict. v. Deathbed, No. 6. 

^*' See Fac. CoU. Murray, 21. Jan. 1826, (S. §• D.) 

*** See 1. BeU Comm. {5M cdiL) 98. 

"3 See M'Indoe, 7. Dec. 1826, (S. ^ D.) 
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with a preference to the creditors of the deceased as to his pro- 
per estate, provided they demanded such separation within five 
years from his death, L. 1. § 1. De separat. After their example, 
our legislature, by 1661, c 24, preferred the creditors of the de- 
ceased before those of the heir, on their debtor's estate, if they used 
diligence against it within three years after his death "^ This dili- 
gence must be not only begun, but perfected within the three 
years; Hare. 773, {Ballenden, March 1685, Dict. p. 3 lSi7), otherwise 
the creditors of the heir might be for ever excluded from their ri^t 
of attaching that estate, by the imperfect diligence of the creditors of 
the deceased, St. B. 2. <. 12. § ^9 ; and therefore the heir's credi- 
tors may, after that period, attach their deceased debtor's estate for 
their own payment. This limitation of three years is not a proper 
prescription, by which the right of action, that would of its own na- 
ture have been competent for a longer course of years, is confined 
to a shorter period. It is a statutory privilege conferred on the 
creditors of a person deceased, who had no such privilege beibre, 
under condition that they shall use due diligence within the time 
expressed in the act. The three years therefore are not to be com- 
puted according to the rule of prescription, Contra non valentem 
agere non currit prcescriptio^ but they must, in every case, be rec- 
koned down from the death of the ancestor, in the precise terms of 
the statute; Stair, Dec. 19. 1678, Paterson, (Dict. p. 3126). 

102. By a posterior clause of the same act, no disposition of any 
part of the ancestor's estate, granted by the heir ^*^ within a year af- 
ter the ancestor's death, is valid, in so far as it may be hurtfiil to 
the creditors of the ancestor. This is declared, in general terms, 
without distinguishing whether the ancestor's creditors have or 
have not used diligence within the three years, and seems to have 
been inserted in the last clause of the act, purposely to save it from 
falling under the triennial limitation established by the first part of 
it; Falc. i. 219, {Taylor, Nov. 26. 1747, Dict. p. 3128) ♦. Such 

dispositions, 

♦ See farther, as to this point, Fac. Coll. Feb. 25. 1773, Creditors of Morton^ Diet, 
p. 3134; Ibid. June 14. 1780, Magistrates of Ayr ^ Dict. p. 3135. 

^^^ Where the heir hos, within the three years, been sequestrated under the bank- 
rupt statute, an important question arises, — Whether the ancestor's creditors, in order 
to secure their preference, must still, at their own instance, complete diligence againft 
the ancestor's estate, as an estate essentially separated from that of the heir ?-^Qr, 
Whether, without any act of tbein, their preference be not secured by force o/ tie 
trustee's adjudication under the sequestration, the ancestor's estate bein^ here rqarded 
not as a separate estate, but as a constituent part of the heir's estate, suDJect to certain 
preferences on the part of the ancestor's creditors, and the ancestor's creditors bong 
consequently dealt with, just as if they were preferable creditors of the heir. Ontkis 
question, the First Division of the Court have, in course of the same sequestration, 
pronounced opposite judgments. In the first instance, where the trustee claimed the 
estate by virtue of his adjudication, and maintained his right to administer and dis> 
tribute it, (having regard to all preferable claims,) under the sequestration, the ances- 
tor's creditors^ on the other hand, putting in an exclusive claim as having completed 
separate diligence, — the Court unanimously repelled the claim of the trustee^ and pre- 
ferred the ancestor's creditors ; M^Lachlarij and Bennet, competing, 26. Mjcy 1820, Sett. 
pap. pen. me. But more recently, a majority of the court held, that the estate was 
carried by the general adjudication of the trustee ; that by force of that adjudication^ and 
without any separate diligence on the part of the ancestor's creditors, the preference 
conferred on the latter by the act 1661 was fixed ; and their Lordships seemed even 
to think, that, subsequent to the first deliverance in the sequestration, all separate mea- 
sures by the ancestor's creditors were incompetent ; same parties, l5. «7tm^ 1886, &3s. 
pap. Fac. Coll. {S. Sf D.) See 1. Bell Comm. {5th edit.) 738. It is evidently impossible 
to reconcile these decisions. The case is now under appeal; and -the question will be 
set at rest by the judgment of the House of Lords. 

^^' This clause of the act is not confined to rights granted by heirs in a state of 
apparency ; Mag. of Ayr ^ not. *, h. p. 
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next in degree of blood to the deceased, or the next of kin, suc- 
ceeds to the whole ; and if there be two or more equally near, all 
of them succeed by equal parts, without the prerogative which 
males enjoy above females in the succession oi heritage, or any 
right of primogeniture in the eldest male above the younger. 2d/^, 
The right of representation in heritage, by which remoter heirs re- 
present their ascendents, explained mpr. T. 8. § 1 1 , has no place 
m the succession of moveables. Thus, where one dies without is- 
sue, leaving two sisters, and a nephew or niece by a third sister de- 
ceased, the two surviving sisters succeed to the whole moveable 
estate, excluding the child of the sister predeceased : and in tbe 
same manner, immediate children survivmg, exclude the grand- 
children, by a child predeceased. Yet in questions between the 
full and the half-blood, representation is admitted, even in move- 
ables. Thus, where one deceased leaves a sister consanguinean, or 
by the father only, and a nephew by a sister-german, or full sis- 
ter predeceased, tne nephew, though more removed by one degree 
from his uncle than the sister by the half-blood, shall take the 
whole moveable succession, as representing his mother, who was 
sister to the deceased by the full-blood; July 4. 1729, Gremmil^ 
(DicT. p. 14877), observed in (Folio) Diet. ii. p. 398 ''\ 

3. Where the estate of the deceased consists partly in heritage, 
and partly in moveables, the proper heir in heritage has no sfaAre 
of the moveable estate, if there be others as near in degree to the 
deceased as himself Thus, in the line of descendents, the eldest 
son gets the whole heritage ; and all the other children, whether 
sons or daughters, divide the moveable estate among them in capi-- 
to. Thus also, in the collateral line, that brother, who, as heir-at- 
law, is entitled to the whole heritage, is excluded by his other bro- 
thers and sisters from any share of the moveable succession. But 
where the heritable estate of the deceased is so inconsiderable in 
proportion to the moveable, that the heir finds it his interest to re- 
nounce his exclusive claim to the heritage, and betake himself to 
his right as one of the next of kin, the law allows him to collate or 
communicate the heritage with the other next of kin, who in their 
turn must collate the executry with him ; so that the whole estate 
belonging to the deceased is thrown into one mass, and distributed 
by equal parts among all of them ^^*. And even though the heir be 
not one of the next of kin, ex. gr. if he be a grandson by the eldest 
son of the deceased, he seems entitled to the privilege of collating 
with the deceased's immediate children ; for since he succeeds to 
the heritage, as representing his father, who was one of the next of 
kin to the deceased, he ought to enjoy all the privileges which 
would have been competent to his father as heir, had he survived 
the grandfather *. Where the deceased leaves only one child, he 

IS 

* The contrary was found, in such a case, Fac. Coll. Nov. 28. 1787, M^CaxDf Dicr. 
p. 838S ; (I. Bell Comm. (5th edit.) 10.) 

^^' This holdsy as is expressly stated in the authority referred to, << not by right of 
** representation, which takes no place in moveables," but because the full blood ex- 
dudes the half blood. 

^^' Even in the case of foreign heritage, the heir must collate, if be claim iiis share 
of the Soots executry; Robertson, 18. Feb. ]817, Fac. Coll. Where he succeeds to 
heritue in Scotlandf and the moveable succession falls to be regulated by a foreign 
law, the Scots law of collation has no place; and it will depend oh the rules of the fo- 
reign law, whether he may not both keep the heritage, and claim an interest in the 
moveable estate ; Robertson^ 1 0. Feb. 1816, Fac. Coll. ; Trotter, 5. Dec. 1^26, (S. 4- D.) ; 
1. Bell Comm. {5th edit.) 103. 
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is both heir and executor without collation ; for where the right of 
the whole estate, heritable and moveable, descends to the same per- 
son, there is no room for collating the one with the other. This 
kind of collation is admitted, not only in the succession of descen- 
dents, but of collaterals ; so that a brother who succeeds as heir to 
the deceased, if he judges the moveable succession the most pro- 
fitable of the two, may collate with his younger brothers and his sis- 
tersi and so come in as equal sharer with them to the whole succes- 
sion, 1742, Chancellourj (Dict. p. 2379) ^^^\ for as collation was ad- 
mitted into our law, that the heir might, in no event, be in a worse 
condition than the other next of kin, that reason has equal force in 
the succession of collaterals, and of descendents. It is only the legal 
heir, or the heir ab intestato^ who is thus obliged to collate the heri- 
tage with the other next of kin, in order to have the benefit of the 
moveable succession *^^ Where, therefore, in the case of daughters 
only, the heritable estate is settled oh the eldest by an entail or des- 
tination, she is entitled upon her father's death to her just share of 
the moveables with the oth^r daughters, without collating that e- 
State, Karnes, 20, (Riccart, Nov. 19. 1720, Dict. p. 2378) ; for she 
succeeds to the heritage by the provision of the father, who had 
full power over it; ,and that provision can in no degree affect 
the moveable estate, which by the legal succession descends equally 
to her and her younger sisters *• 

4. Where a Scotsman dies abroad sine animo refnanendij the 
legal succession of his moveable estate in Scotland must descend 
to his next of kin, according to the law of Scotland ; and where a 
ibreigner dies in this country sine animo remanendij the moveables 
which he brought with him hither ought to be regulated, not by 
the law of the territory in which they locally were, but by that of 
the proprietor's patria or domicil whence he came, and whither he 
intends again to return. This rule is founded in the law .of na- 
tions t ; and the reason of it is the same in both cases. That since 
all succession ab intestato is grounded on the presumed will of the 
deceased, his estate ought to descend to him whom the law of his own 
country calls to the succession, as the person whom it presumes to 
be most favoured by the deceased ; see Princ. of Equity, p. 279 J, 
and the decision there quoted, Falc i. Nov. 28. 1744, Brown, (Dict. 
p. 4604) H ; which however is contrary to some former decisions, 

though 

• See JRic. Coll. Nov. 15. 1787, Hay-Balfour^ §fc. Dicr, p. 2379 ; Ibid. Dec. 3. 1794, 
Bae'Crawfurdf Dict. p. 2S84 **^ 

f It 18 founded likewise on the statute-law } see 1426, c. 88. 

I In Svo edition 1778, the decision here mentioned is quoted, vol. ii. p. 346. 

Subsequent to the case of Browne referred to in the text, there are several deci* 
sionsof the court in favour of the lex ret sila j Fac. Coll. Jan. IS. 1778, Davidson, 
IDiCT. p. 461S ; Ibid, eodem die^ Henderson j Dict. p. 4615; Ibid. Jan. 19. 1785, Mor- 
ris, Dict. p. 4616 •, Ibid. Nov. 15. 1787, Hay- Hal/our, 4rc. Dict. p. V379, (and 4617 ; 
also Hailesy 1048 ; reversed, however, on appeal, 1 1. March 1793.) But after the most 
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^^^ Reported also, Ekhiesy v. Succession, No. 8. 

5tf4 f he legal heir, even where he dt>e8 not succeed ab intestatOj must collate every 
subject wherein he is alioqui successurus, whether he take it pneceptione hareditaiis, 
by particular destination of his immediate ance^or, or by strict entail of some -other 
ancestor more remote ; Murray^ 23. Feb. 1678, Dict. p. 2374; Baillie, 23. FA. 1809, 
Fac. Coll. ; Stewart, 2. Dec. 1824, /& §f D.) ; Liltle Gilmour, 13. Dec. 1809, Fac. Coll.; 
I. BeU Comm. {5th edit.) 102. The ground of distinction between these cases, and 
tbat noticed infr. in texti"^ a single heir-portioner taking the whole estate praomone 
kmninis, — is discussed by Lord Meadowbaok in the case ^Little Gilmaur. . 

^^^ The second of these cases confirms the text, and overrules the fiittf (rqiorted al» 
mo, Hailes, 1032), which was adverse. The doctrine of the text wasiagain recognised 
in Little Gilmour, supr. not. '^4. 
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though conformable to the opinion of the most celebrated civiliansr. 
As nomina debitorunij or personal debts, are moveable in the strict- 
est sense, their succession is therefore descendible according to the 
lex patriiB or damicilii^ wherever they may be locally situated^ or be 
due. Yet we must except from this general rule, as civilians have 
done, certain moveables, which, by the destination of the deceased, 
are considered as immoveable. Among these may be reckoned the 
shares of the trading companies, or of the public stocks of any coun- 
try, ex. gr. the banks of Scotland ^^^, England, Holland, South Sea 
Conipany, ^-c. which arc, without doubt, descendible according to 
the law of the state where such stocks are fixed *. But the bonds 
or notes of such companies make no exception from the general 
rule. These are accounted part of the moveable estate of the de- 
ceased, in the same manner as if the obligation were due by a sin- 
gle person. A question having been moved. Whether debentures 
granted for money lent to the public in Ireland, and secured to the 
creditors by an act of the Irish parliament, were to be held Ux^ rc^ 
rum immobilium ? it was adjudged that they were not, but that they 
descended as proper moveables secundum legem domicilii^ sud 
Nov. 28. 1744, Brown, fsupr. cit.J 

5. A testament is, in the Roman law, defined, A declaration of 
what a person wills to be done with his estate afler his death. By 
that law, which acknowledged no difference between heritable and 
moveable succession as to the power of testing, a testament includ- 
ed the whole estate which belonged to the deceased ; but by the 
law of Scotland, nothing can be devised by testament but what is 
moveable ; and even subjects that are sua natura moveable, if they 
require a service to carry them to the representatives of the de- 
ceased, cannot be tested upon, t. 8. § 20. A testament may be 
made in the last moments of life, and under the heaviest sickness 
or bodily distress, provided the maker be same mentis^ of sound _ 
judgment '^^ when he signs it It is ineffectual till the death o^^ 
the testator ; and consequently he retains a power of revokin *^ 
at pleasure, and substituting another in its place, by which the 

becom 

solemn and deliberate discussion, the court have settled the point in faTour of tbe 
domicilii; Fac. Coll. (No. 1S5), June 7. 1791, Hog^ Dict. p. 4619* affirmed on app 
May 7. 1792 ; Ibid. Nov. 27. 1794, Macdonald^ Dict. p. 4627 *^^. The decision 
the House of Lords, April 15. 1790, on the case, Fac. ColL June 25. 1788, Bn 
Dict. p. 4617, went on the same ground. See also Ibid. June 16. 1802, Wightma^m 
Dict. p. 4479. 

* In the case, Fac. CoU. Dec. 28. 1791, Hog^ Dict. p. 5479, investments in gofe 
ment funds were found to be moveable; (affirmed on appeal, 7. Mgy 1792.) 










^^^ Durie^ 80. Nov. 1791, Dict. p. 4624 ; Robertson^ supr. § 8, not. ^^* ; Trotter^ Ibm4. 

. ^^7 Tbe stock of these banks is moveable; 2. Bell Comm. {Mh edit.) 4, 5 ; 1. Tb^d. 
(Sthedit.) 106. Indeed, as our author himself observes, supr. B. 2. /. 2. $ 8, << theshai 
<< of proprietors in any public company or corporation," (t. e. in Scotland,) *< oodsi 
tuted either by statute or patent, and the shares of partners in a private society, m me 
precisely of the same nature as to this question, and therefore ought to be govern ^i/ 
<< by the same rule." There is nothing peculiar in such stock that should alter ill 
condition from moveable to heritable^ << unless by the statute or charter of erection iiic?& 
<< alteration is made ;" 2. Bell Comm. ubi supr. 

^^^ What in this respect constitutes a sound disposing mind, whether considered m 
apart from, or combined with circumstances of undue influence, or fraud and circom- 
vention, may be gathered from Tbtoar/, 16. May 1817, 5. ZXno, 281 ; JVkite^ 11. June 
1817, and again, 20. June 1828, 1. Shau/s Ap. Ca. 472 ; Gillespie^ 1 1. Feb. 1817, A& 
~ ~ **on, 18. Nod. 1825, [s. Sf D.) See also M^Diarmid, 17. May 1826, lOil] 
-" infr.B.^.t. 1.J27. 
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its proper appellation is a codicil ^^\ Legacies have no necessary de- 
pendence on testaments ; and therefore are effectual, though the 
granter has not previously named an executor, or made any gene^ 
ral settlement of his moveable estate, or though the executor nam- 
ed by the deceased should have died before him ^'^K Legacies are, 
like testaments, ambulatory, and may be revoked by the testator, 
even in his last moments, either expressly, or by posterior deroga- 
tory deeds ^'^\ But if one becomes bound by an irrevocable deed 
inter vivosj to grant a legacy, or not to alter one formerly bequeath- 
ed, the grant changes its nature to a proper obligation, and becomes 
as effectual as a deed of gift delivered in liege powtie^ St. B. 3. t. 8. 
§ 28 *^^ In an universal or residuary legacy, bequeathed by one 
to his nearest relations^ or nearest in bloody in which certain effects 
belonging to the testator in a foreign country are included, the de- 
scription in the testament, which points out the legatee, is to be 
understood according to the meaning that the words bear in the 
testator's own country, so as to carry even the effects situated in a 
state where that expression would be explained in a different sense. 
Thus the testator's brothers and sisters, and other next of kin, hav- 
ing been named as residuary legatees by a Scotsman's testament 
executed in Scotland, the words next of kin were found not. to in- - 
elude the testator's nephews and nieces, as long as he had brothers 
or sisters alive, even as to certain Antigua effects contained in the 
testament, though, by the laws of that island, the right of repre^ 
sentation obtains in the succession of moveables ; Fac. Coll. ii. 838» 
{Machargs, July 22. 1760, Dict. p. 4611). 

7. Though nuncupative testaments are not effectual by the law o^ 
Scotland to support the nomination of executors, yet nuncupativ 
or verbal legacies are valid to the extent of L.100 Scots ; andl* 
reason why they are not sustained for greater sums, may be dra^ 
from the rule of our law. That no obligation for a sum exoeedi:^ 
L. 100 is proveable by witnesses. Where the verbal I^^cy 
gi*anted for more, the legatee is entitled to the L.100, if he be w^jj^ 
ing to restrict his claim to that sum, and the legacy is ]neffecti:t«/ 
as to the remainder ; Durie^ July 7. 1629, Wallace^ (Dict. p. 1350JL 
This doctrine, authorising verbal legacies to a determinate extea^ 
may reasonably comprehend universal legacies of one's whole mar^ 
able estate when constituted verbally : For though no such settles- 
ment can have the effect of confernng on the grantee the office ^f 

beque^3t 

*7* Vid. Pant on, 23. Jan. 1S24, {S. 4* D.) ; Mehinj 20. May 1S24, (iitt/.) 

^^^ A legacy was also found effectual, notwithstaDdingthe testament was vitiated 
to the nomination of executor; Kempsi 2. March 1802, Dict. p. 16949. 

*74 Vid. infr. § 10. ap.Jn. and } 11. 

7^^ It is rather thought, that an obligation to grant, or not to alter a U^gaef, 
be equally revocable with a legacy itself, and that it is truly a contradiction iii 
to denominate such an obligation a deed inter vivos. The passage cited^from Stefry 
another to the same effect, § SS, are rested on the authority o{ Houston, 1S« tjiw. 169 i/ 
but the judgment, as reported under that date, by Dwrie, Dict. p. 8049, doea notsa^ 
port the doctrine ; and from a later judgment in the same case, the view of the cpMtff 
seems to have been, not that the obligation was irrevocable, but merely that ^ bete 
^ extant in vmt, it was not to be taken away by a posterior nuncupative testapcv^ ^ci 
in which the granter had revoked all preceding legacies. The ultimate fiodhjfff ^oi 
the court, as given by JDurie, was, << that this bond in writ was not revocabb otjQ^ Jt^ I 
<< such posterior deed, to be proven only by witnesses, there being no writ to verqf tb K I 
<< same ;** Houston, 18. Feb. 16S1, Dict. p. 12807 ; noticed also, Stiair, B. S. U 9.{H» 
The general doctrine as to a testator's power of revocation is more correctly sfjM 
supr. $ 5, and iW not. '^^ \^ F 

^« 
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testator '^' ; and nothing can pass from one to his heir or executor till 
it be due to himself; L. 5. § 1, Quand. dies leg. * ^^"^ • On this ground, 
a conditional legacy falls, if the legatee die before the condition be 
fulfilled, L. 25, pr. eod. tit. ^®' f . It is otherwise in conditional obli- 
gations, in which the creditor, though he should die before the ex- 
istence of the condition, transmits the spes obligcUionis to the heir, 
§ 4, Inst, de verb. obi. ; because in obligations the creditor stipulates 
not only for himself, but for his heirs, L. 9, De prob. ; whereas in 
legacies the person of the legatee is alone regarded, and not his 
heir : But in legacies where the legatee is hindered from fulfilling the 
condition by the executor himself, the legacy is transmitted afler 
the legatee^s death to his own executors, because the law suffers do 
man to avail himself of his own fraud ; L. 161, De reg.jur. A le- 
gacy, where it is devised to a legatee and his executors, is not 
evacuated by the predecease of the legatee, but passes, after the 
testator's decease, to the legatee's executors, not by any right which 
these executors derive from the legatee, to whom that legacy never 
belonged, he having died before it could have effect by the testa- 
tor's death, but in their own right, as conditional institutes in the 
legacy. As a consequence of its being due to the legatee's execu- 
tor, it must pass upon his death, though he should die without 
making up a title to it, to his own executor, excluding those who 
' may have confirmed themselves improperly to the first l^rfiee ; 
Fac. Coll. ii. 234, [Inglis, July 16. 1760, Dict. p. 8084) %• Bonds 

of 

* See Clerk Home^ No. 166, Paterson^ Tune 4. 1741, Dict. p. 6070 ; and Fmc ColL 
June 6. 1796, Flemings Dict. p. 8111. 

f See case of SempiU^ Nov. 15. 1792, Dict. p. 8108, where a legacy being pajmUe 
at a certain age was found lapsed, the legatee not having attained to that age ^**. 

t See also JP£7r. ColL July 28. 1776, TumJmUj Dict. p. 4246 (and 8099); ibU FA. 
fS. 1761, Boston^ Dict. p. 6099 ; Ibid. Dec. 15. 1762, Earl ofMoray^ Dict. p. 8105. 
But the decisions on this point have not been uniform ; for, in other cases, it has been 
found, that although heirs^ executors^ or assignees^ are mentioned in the deed of legacy, 
the legacy nevertheless lapses by the predecease of the legatee ; see Clerk Home^ No. 166, 
Pater son^ Dict. p. 6070; Fac. Coll. March 10. 1769, Bmsel^ Dict. p. 6372, {HaUes^ 
266); Dec. IS. 1769, Scott^ Dict. p. 6090, {Hailes^ 824) ^s^ See also Foe. CM. 
June 2. 1792, Brcmi^ Dict. p. 14663 ^^\ 



*7^ Ridherford^ SO. May 1621, (& ^ B.) 

^8o Neither can the legatee convey away his right to the legacy before it has vested 
in himself. Accordingly, an arrestment of a legacy used in the executor^s hands i^ier 
the testator's death, was preferred to an assignation of the same l^acy executed and 
intimated in the testator's lifetime ; BedweUs^ jfc. 2. Dec. 1819. See also^ Graiam^ 
itifir. not. ^^^3 Henry, S^c. Ibid. 

Where a legacy is left by two persons in a joint settlement, payable with interest 
from the death of the longest liver, it does not, (unless the intention to that e&ct be 
clearly brought out,) lapse by the legatee's predecease of the last survivor ; NicolsoHj 
16. Dec. 1606, Dict. v. Legacy, App. No. 2 ; compared with La'soson^ 24. Jan. 1826, 
(5. jr D.) ; Wallace, 28. Jan. 1807, Dict. v. Clause, App. No. 6. In a provision to 
children of two marriages generally, ^^ the ^urvivance of issue of one, prevents it from 
«< lapsing" ; Per L. Gknlee, in Wilson, IS. Jan. 1625, (5. 4* D.) 

^B' Stevenson, 80. June 1626, (S. ^ D.)i Pearson, 26. June 1825, Ibid. ^ Fac. CM. 
Glendinning, SO. Nov. 1825, (Ibid.) Or if the legatee decline to ftilfil the condition ; 
Henderson, supr. not. '78. 

*8* Fid. supr. t. 1. $ 6. not. * j Nisbet, 27. June 1809, Fac. Coll. 

^^^ The cases here alluded to turned on specialties. The general doctrine, as bud 
down in the text, is undoubted; Graham, 17. Feb. 1807, Dict. v. Legact, Ajpp. 
No. 3 } Fac. CoU. Henry, 3fc. 19. Feb. 1824, (5. 4- D.)\ Ibid. Glendinning, SO. Nao. 
1825, (S. Sf D.). See also supr. t. 8. $ 44. with the notes. Those cases in which the 
condition, si sine libcris, comes to operate, are examples to the same effect; vid. supr. 
t. 8. } 46. not. ^^^. 

"^ Vid. supr. t. 8. § 44. not. ♦^^ 
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of provision, like legacies, are personal to the child to whom they 
are granted, and consequently fall if he die before the granter ; for 
as the provision never belonged to the grantee, in whom it was 
not vested, it cannot be transmitted upon his death to his execu- 
tors ; Fac. Coll. ii. 60, {Gordon^ Nov. 17. 1757, Dict. p. 6343). 
Upon this ground, in the case of an additional provision settled 
upon a daughter, in default of heirs-male of the granter j as the 
failure of heirs-male is the condition of the provision, there can be 
no obli^tion till that condition exist, /. 1. § 7 ; and consequently, 
if she die before heirs-male fail, the provision cannot pass from her 
to her executor; Fac. Coll. ii. 263, {Macculloch^ Dec. 18. 1760, 
DicT. p. 6349) ^^ 

10. By the Koman law, if one bequeathed a subject which he knew 
did not belong to himself, the l^acy had this effect, that the heir 
must have either purchased it for the legatee, or paid its value to 
him if it could not be purchased, § 4. Inst. De legal. : For all testa- 
mentary deeds ought to be so explained vt sortiantur effectum ; and 
unless the legacy had been interpreted in this manner, it could have 
had no effect Where the testator rei aliencB believed the subject 
to be his own, which, in dubio^ is to be inferred from his act ofbe- 

Sieathing, neither the thing itself, nor its value, could have been 
aimed from the heir ; because it was not to be presumed he 
would have burdened the heir, if he had known that the subject 
bequeathed was the property of another, ibid. These rules relating 
to legata rei aliena hold also by the usage of Scotland ; Stairs June 
16. 1664, MaiTay, (Dict. p. 13300) ; Ibid. June 24. 1664, Falconer^ 
(DicT. p. 13301) ; and they are justly extended to legacies, even 
of subjects which truly belonged to the deceased, but are not trans- 
missible by testament Thus the legacy of an heritable bond due 
to the testator himself, which he could not but know was heritable, 
and consequently not devisable by testament, falls by our practice 
under the rule of a legacy, ret oliemB scienter legaice^ and so may 
be demanded, either itself or its value, by the legatee, though the 
subject of the legacy was res sua^ Stair j Dec. 2. 1674, Cranstoun^ 
(DicT. p. 8058) J Falc. i. Jult/ 19. 1745, Patej^sm, (Dict. p. 3333) ; 
for the reason of the rule is equally applicable to both. There is 
this separate ground why the legacy of an heritable bond devised 
in a testament, in which the testator's heir is appointed executor 
and universal legatary, cannot be questioned by the executor, 
namely, because ne must not be suffered to approbate and repro- 
bate the same deed ; he must not, in the character of heir, decline 
payment of the legacy with which the testament is charged, and at 
the same time take the benefit of the testament as executor ; see 
Fac. Coll. ii. 88, {Cunningham, Jan. 17. 1758, Dict. p. 617J ^^\ 

Where 



*8^ Stevenson^ Glendinning^ supr. not. *8'. 

^^^ It is rather thoaght, that this principle of approbate and reprobate affords the 
only ground, on which a legacy of heritage can be made effectual. In all cases of this 
class, there are two essentitu requisites : 1. There must be clear evidence that the testa- 
tor, though he used an inhabile mode, really meant to convey the heritage : and, 2. The 
party against whom the legacy is sought to be made eflfectual must have so connected 
himself with the deed devising the IcgacVt ^^g' by making up his title, or otherwise taking 
benefit under it, — ^that bv his own act, he is bound to sive efiect to its whole scope and 
intention. A legacy of neritoffe is not good against the heir at law, if he repudiate in 
iato the settlement in which it is contained, and confine himself to his strict legal riffht. 
Bot it is good against any party who has no title but the settlement, or who has dio- 
sen to accept of that title ; becaOse the intention of the testator being thus the basis of 

his 
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3K III. Where the testator appears from the circumstances of the case to 
'^^^^"^^ have been in a mistake, and to have apprehended the suljgect be- 
queathed to be moveable, when it was in truth heritable, he is pre- 
sumed to bequeath it tantum et tale as it stands, without warrandice 
against the executor, who therefore lies under no obligation to make 
m)od the legacy; Stair, Feb. 21. 1663, Wardlaw, (Dict. p. 5703). 
Where one, after having bequeathed a moveable bond, has taken an 
heritable security for the sum, neither the bond nor its value is due 
to the legatee ; for the alteration of the nature .of the debt from 
moveable to heritable, is considered as a tacit revocation of the le- 
gacy ; Ibid. July 8. 1673, Edmonston, (Dict. p. 13304)^*^ 
Universal, gene- H* Legacies, when they are universal, vide suprUf § 6, include 
ral, and speciid cash lying in the deceased s repositories, moveable bonds, and all 
legacies. Other moveable subjects whatever, excepting only heirship-moTe- 

ables, which in testamentary deeds are reserved to the heir'; aee 
Fount. November 12. 1680, Stevenson, (Dict. p. 11348), com- 
pared with July 12. 1734, La. Kin/arms, (Dict. p. 11356), both 
observed in (Folio) Diet. ii. p. 133, 134; and Clerk Home^ 76; 
{Boswelly Novem. 18. 1737, Dict. p. 5916). But where the subject 
of the legacy is specially limited in the testament to the whole 
furniture and moveables contained in the house of the deceased, 
there is no universitas of moveables bequeathed : that term is un- 
derstood to be merely exegetical of the term Jnmiture ; and con- 
sequently comprehends neither moveable bonds, which are Jwra 
tncorporalia^ having no proper situation, nor even cash in the re- 
positories of the deceas^, which cannot fall under the appellatioi 
oi fumiturey Clerk Home, 53, {Cunningham, Feb. 18. 1737, Dict. 
p. 11660) ; neither does a legacy of the testator's whole moveab! 
goods and gear, of whatever species they may be, comprehend 
in the testator's custody when he died ; Fac. Coll. ii. 135, (Jokn 
Nov. 17. 1758, Dict. p. 11364) ♦. Particular legacies may be div 
ded into indeterminate, which are by our writers frequently styl 
general, and determinate or special. A general legacy, called 
die Romans legatum quantitaiis, is where a certain sum of money 
bequeathed, without mentioning any special debt due to the te 
tor, or any particular fund out of which the legacy is to be p 
This kind gives to the legatee no Jus in re, no real right in any s 
cial debt or subject for making the legacy effectual ; ror that is vi 
ed in the executor, and the legatee can only insist for payment 
a personal action against the executor, who is liable for the sum^ 
he has a sufficient fund of free executry in his hands for satisfyii 
it A special legacy, on the other part, where a determinate m 
ject which belonged to the deceased, or a particular debt due to hi 
is devised, is of the nature of a conveyance, by which the property 
that subject, or the right of that debt, is vested, on the death oft 
testator, directly in the legatee, to whom therefore an action is coi 
petent, for the recovery of it, against the possessor of the subject 
or the debtor in the bond ^\ Yet a special legatee cannot sue thj 

debto' 

* Tbe doctrine here laid down is ccmfirmcd by Fac. Coll. Majf 14. 1795, Eari ^ 
Fife^ Dict. p. 2325 ; Ibid. May 30. 1797, Macnab, ^c. Dict. p. 2303 *" 

his own right, he cannot avail himself of that intention partiallj*, hot must allow it 
operate as a whole. See the cases cited in the text ; also Gibson^ 20. June 1 786, Du 
p. 620 ; mAerisofi, 16. Feb. 1816, Fac. CaO.; Trotta, 5. Dec. 1826, Ibid. [s. 4- D- 
HendersoUf 18- Jan. 180S, Dict. p. 15953. 

'^7 See an analogous case, Paulj 5. July 1821, (S. ^ B.); see also WyWie, 12. 
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no Jus in re; for there is no special thing bequeathed which admits 
of being the subject of a real right, and his title is no stronger to 
any one individual thing, than to every individual of the same kind 
-which belonged to the deceased. In this kind of legacy, the Ro- 
man law appears to have given the election, sometimes to the heir 
and sometimes to the legatee, according to the nature of the thing 
bequeathed, § 22, Inst. De legat. ; L.ll^pr. De legal. 1 ; //• 4, De 
trit. vin. ; but the general rule laid down in L. 37, pr. De legat. 1, 
is equitable, That the heir shall not be compelled to give the best, 
nor the legatee to accept of the worst 

14. Deeds of a testamentary nature are more favoured, and there- 
fore receive a more liberal interpretation, than obligations tn^er lA- 
V08 ; L. 12, De reg.Jur. Hence a testament to which an impossible 
condition is adjected, is as effectual as a pure testament, the law 
considering the condition as not adjected; L. 3. De cond. et dem. 
Hence also unintelligible expressions in a testament or l^acy are 
held pro nan scriptisj and what remains plain has full effect ; L. 2. 
De his qtuB pro non. And, in general, though the words should be 
ambiguous, or even improper, they ought to be interpreted accord- 
ing to the presumed will of the testator, if by any construction they 
can be brought to it j L. 24, De reb. dub. ; L. 69. § 1 , De legat. 3 '^* 
From this rule it also follows, that in any donation by the testator 
of a sum lefl to the management of trustees, to be applied to spe- 
cial uses5 the settlement does not lose its force, though the trustees 
should either by death or renunciation be reduced to less than a quo- 
rum ^'' ; in which case the survivor who accepts may by himself exe- 
cute the trust ; and even though all of them should die or renounce, 
the court of session may substitute one in their place, with powenu^ 
to carry the will of the deceased into execution ; ut voluntas testatO"^,^ 
ris sortiatur effecium ; Fac. Coll. i. 32, {Campbell, July 26. 1752, Dict.^ 
p. 7440). In questions arising upon legacies between theexecuto:^ 
and the legatee, the executor, as the debtor, is more favoured thai^::::^ 
the legatee who is the creditor ; L. 47. De legat. 2 *. 

15. All who are capable of consent, may make a testament, 
grant legacies, if they are not disabled by special statute or i 
torn *^* J even minors, without the consent of their curators ; wiv 

wither 




* The Statute 89. and 40. Geo. IIL c. 98, (passed July 28. 1800), << to restrain - 

<< trusts and directions in deeds or wills, whereby the profits or produce of real or _ 

<< sonaJ estates shall be accumulated, and the beneficial enjoyment thereof postp^m^md 
<< beyond the time therein limited," appears, from § S, to extend to Scotland so &r ^^ 
regards moveable property, and is, therefore, abridged in the Appendix, No. 10. 

^^"^ See Stewart^ 26. Nov. 1813, Fac. ColL ; M^Lehose^ 2S.Feb. 1815, IbitL Wb^i« 
different deeds or codicils, executed by the testator, contain legacies in favour 
same individual, the posterior legacy, whether it be of the same or greater amount, 
not, in dubiOf supersede or derogate from the prior, but bodi are due ; M^Inty^^ "Vj 
L Marck 1821, Fac. CoU.; Elliot, 27. Feb. 1823, Ibid. (5.4* Z).); Sutherland^ K.Nes:::^ 
1825, (S. ^ D.). See also Fac. ColL Hay, ^c. 16. May 1823, (S. 4' -D.) How far fm^^Jh 
ments, &c., to a legatee in the testator's lifetime, are to be held as made in anticipati^ "^^ 
of the legacy, see MoUeson, 22. Feb. 1822, (5. 4r D.); Stirling, 20. June 1704, ~ 
p. 11442. 

^'' See Forbes, 2. Feb. 1808, Dict. v. Solid, et pro rata, App. No. 3, affimM^*^ 
31. May 1808 ; Tffvoart, ^c. 14. May 1823, (5. 4* D.)\ supr. B. 2. t. 12. $ 58. See 
so 2. Bell Comm. 585. 



59a (( 3y ^ii^ Roman law, legacies left alieno arbitrio, were sus'tained; and 
•« same is the rule of our own law j** Per Jjord President, in Hill, <Jv. infr. ; 1. W.if ^ 
82. This holds true, not as to legacies merely, but generally as to the party's wbc^^ 
succession, whether moveable or heritable, assuming, that in the latter case the pii^'^ 
per dispositive words for the transmission of heritage are employed in fiivour or C^ 
party who is to make the distribution. See Brawn, 3. Aug. 1762, JDicT. p. SS18 ; Sn^^ 
grass, 16. Dec. 1806, Ibid. v. Service, App. No. 1 ; and other cases referred to in J^/^ 
and Crichton, infr. Accordingly, a general bequest of residue to trustees^ with no 

other 
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B6oK^L unlimited right in the husband ceaseth before his actual death. 

So soon as he begins to die, as Dirleton expresseth it, voce LsoiTi-*^ 
MA LiBERORUM, u 6. from the moment that he is first seized with 
that disease which ends in death, he is in the judgment of law al- 
ready dead, and loses the legitima potestas of disposing of the so- 
ciety-goods, or, as the words are commonly translated by our law- 
yers, his liege poustie. All gratuitous deeds, therefore, execute4 by 
him after that period, tending to diminish the right of the widow 
or children, are void, though they should not be fraudulent : Nay 
the husband, though he should be in liege pofustie^ cannot dispose 
of his moveables to the prejudice of the ^w relictcB^ or right of legi^ 
tim, by way of testament, or indeed by any revocable deed ; for re- 
vocable grants create no debt till the death of the granter, and at 
that period the right of the society-goods is fully vested in the 
widow and children ; Karnes j 107^ {Henderson^ Feb. 1728, Diet. 

J). 8199). Nevertheless rational deeds granted by the father in re- 
ation to his moveable estate, if they be executed in the form of a 
disposition inter vivosy are sustained, though their effect should be 
suspended till his death ; Fount Jan. 12. 1697, Johnston^ (DiCT. 
p. 8198); Jan. 18. 1721, La. Balmain, (Dict. p. 8199)**^'. A 
wife who has accepted of a conventional provision from her hus- 
band, is not understood by that acceptance to have renounced her 
jus relict{B^ or her legal interest in the moveables under comma- 
nion : She is indeed in such case excluded from her terce by apecial 
statute, unless it be expressly stipulated in the deed of provision^ 
that she shall have right to both, 1681, c 10 ; but as that act men- 
tions nothing of the jus relicttB^ when there was the fairest opportu- 
nity, if the legislature had truly such intention to exclude it, a pre- 
sumption arises, that it was omitted purposely, and that conse- 
quently the widow is entitled, both to the special provision, and to 

the 

* The bankruptcy of a soil has been found not sufficient to authorise his father to 
make a settlement depriving him of his legitim ; June 17. 1762, AUan^ Fac ColL iiL 91, 
Karnes, Set. Decis. No. 197, Dict. p. S20S ^^\ 

in truth, seems to be the result arrived at in the text, when taken, not in separate pas^^^ 
sages, but altogether ; Vid. infir. $ 21 . &c It is supported by both of the cases referm^^ 
to in not.^, p. 88S; in Montgomerj^AgneWf a conveyance having been .sastainec^^ 
though in prejudice of the legitim, because granted inter vivos, completed by delivery, ai 
every way absolute and irrevocable ; while in Millie, (affirmed on appeal,) though 
difierentjud^ment was pronounced as to the particular deed, in consequence ofitsiu 
delivery, and other specialties showing that it had never been effiK^tually placed beya 
the father's power of recal, it was substantially found, that the children's claim migot 

defeated, ** by a bonajlde alienation and transfer of property during the parent^ IS^ 

« time." See to the same effect, Hogg, 14. May 1800, Dict. v. Legitim, A^ > >«■> ^ 
as decided on appeal, 16. Jtdv 1804. 

There seems to be an inclination in late decisions to hold a conveyance in prgoA vce 
of the legitim, if absolute in itself, and completed by delivery, so as thoroughly to 
vest the parent of all future control over it, as perhaps more secure to the grantee, tl 
a conveyance in prejudice of the jus relicta ; inasmuch as the pareofs right iDtbe|:> 
perty resting on a broader basis than that of the husband, the Court hold it less rele- 
vant to inquire into his motives. With regard to the jus relicUe, it has been dedd^edf, 
that a husband's power over the goods in communion does not authorise him to 
cute a deed, with the evident design of disappointing the relict's claims ; Sorliet, 5. 
1771, Dict. p. 5947, Hailes, 459. But compare this with Agnexv and Hogg^ supr. WM Bp^ 
plicable to the case of legitim. 

^^^ Neither can a father substitute to his child in the legitim, so as to rmilate the 
child's succession in case of his death, while incapable of making a will. The ngbr, 
once vested in the child, necessarily transmits to his next of kin; MorUm, 11. V^ 
181S| JFIorc. ColL; Robertson, 2. June 1742, Dict. p. 8S02, ElA. v. Legitim, Na6. I^J 

*** Vid. Montgomery- Agnem, Hogg, Sfc. supr. not. *^^ /^ 

'OL 



Of Succession in Moveables. 



S85 



Title IX* 



Legitim is due 
only out of the 
estate belonging 
to the father at 
bis death. 



To whom IS it 
due. 



the Jus relictcB^^^j unless she has accepted that provision in full, 
not of her terce only, but of all her other legal rights*. 

17. No legitim can be claimed by children, but out of the move>« 
able estate belonging to their father at the time of his death ; so 
that there is no room for it, upon a mother's death, though she 
should survive her husband ; not even out of that part of the goods 
in communion, which she had received jwre relict{B upon her hus- 
band's death ; for her share of these became, upon the division, 
her own absolute property. 2£%, Children who are forisfamiliated, 
(a term explained infr. § 83), are not entitled to a legitim. 3rf/y, 
It is due to immediate children only, and not to grandchildren or 
remoter descendents ; either because the law considers the legitim 
as a right so personal to the child himself, that unless he claim it 
during his lifetime, it falls by his death ; or because a prcesumptio 

Juris et de Jure arises from the immediate father not claiming it, 
that he had renounced it before his death, upon receiving his just 
share of the effects of has father ^^\ All the husband's children, of 
whatever marriage they may have been procreated, are equally en- 
titled to a legitim on their father's death ; for as children have no 
such claim on the death of their mother, the children of former 
marriages would be entirely cut off, if they were not entitled to a 
legitim equally with the children of that marriage which was dis- 
solved by the father's death. 

18. What remains over the Jus relictcB^ and the children's legitim. Dead's part 
is the absolute property of the deceased, of which he has the free 
disposal, even to a stranger, not only in liege poustie^ but by testa-^ * 
ment etiam in articulo mortis ; and it is called the deacTs part, because 

the deceased had full power over it Where a person has neither 
wife nor child, all his moveable estate is dead's part, and conse- 
quently may be devised by testament. This dead's part, if it was 
not disposed of by wiU, was, by our ancient law, St. Gul. c. 22, com- 
initted to the care of the bishop of the diocese, or ordinary, who 
fcegan about that time to be looked upon as the legal trustee of the 
moveables of deceased persons. The bishop, in the exercise of 
tlxat trust, sometimes applied them to pious uses, and sometimes 
retained them to himself, to the exclusion of the next of kin, even 

when 

"* Or unless where it is presumable, from other circumstances, that her claim to the 
^ T-€lict(C was meant to bp barred. See Fac. Coll. Nov. 28. 1781, Riddel, Dicr. 
?• e-^57 ; Ibid. Feb. 24.. 1763, Mackinnon, Dicr. p. 2278 (and 6451) *^7. 

^^^ Haaoden^ 18. May 1821, (5. 4* D.). It is the same in regard to the legitim. A le- 
V^^^ left to a child, if not expressly declared to be m lieu of the legitim, does not ex- 
c^O« it, but the child is entitled to both ; Ibid. 



^^'^ With which compare. Tod, 12. Dec. 1770, Dict. p. 6451, Hailes, 385. Where 

^^ ^vidow had, down to the period of her death, (being twelve years after that of her 

hii8l>and,) taken payment of an annuity settled upon her by her husband, without mak- 

^^^ any claim for hevjus reliciie, her executor was held barred from setting up such 

^^iki ; Milne, 5. Dec. 1 822, (5. jr /).)• I'he same rule must of course hold in regard to the 

^^tim ; see Carmichael, 8. Feb. 1823, Ibid. The contrary is said to have been found in 

oiie case, *' in respect the party was all the time entirely ignorant of the amount of her 

" tlaim of legitim;" Johnstone, 29. Nov. 1825, (S. 4* D.) \ sed qtuere as to the sound- 

'^^^ of this ratio. In Dickson, 1. Feb. 1827, Ibid., which also turned so far on the Wi- 

^<»Wa ignorance of the value of her interest, the chief ground of decision was, that her 

r^titiciation of her legal right was revocable, as donatio inter virum et tucorem. 
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pose^ she is entitled both to her special provision^ and her jW relic'^ 
t(B^ if she has not accepted the first in full satisfaction of the last, 
conformablv to the rule laid down supr. § 16. Donation^ to the 
wife» and obligations of provision to children, delivered to them by 
the granter in liege poustie^ whether by marriage-contract or in se- 
parate bonds, must) like other debts due by the deceased, come 
off the whole head of the executry j Stair ^ June 19. 1678, Dickson^ 
(DiCT. p. 3944) ; Ibid. July 16. 1678, Murray, (Dict. p. 2372). 
The funeral charges of the deceased, the widow's mournings, and 
the alimony due to her from the day of her husband's death, till 
the first moiety of her jointure be payable, affect also the whole exe- 
cutry ; for though those debts are never contracted till after his 
death, yet because, by the necessity of nature, that expense must be 
incurred by all men, it is therefore, in the judgment of law, the 
husband's proper debt ; Forbes, June 20. 1713, Moncrieffe^ (Dict. 
p. 3945) ^**' ; but legacies, or gratuitous obligations, granted by him 
on deathbed, because they cannot hurt the legitim ox jus relictiBj af- 
fect only his dead's part Tlie share of the goods in communion^ 
which on the wife's predecease falls to her next of kin, cannot b 
affected by any debt contracted by the husband afler her death 
because the right of that share accrues ipso Jure to the wife's ex 
cutors, by the division consequent upon her death, afler which th 
husband hath no power over it. But the wife's funeral charges a: 
considered as her own proper debt, and so fall wholly on her ex 
cutors, or next of kin, who are entitled to her share ; and they w^ 
affect her paraphernalia as well as other executry. Personal bon*^ 
due to the husband, because they are, by 1661, c. 32, moveable 
respect of succession, and heritable as to the widow, muist therefcz^ 
increase the legitim, and dead's part, but not the Jus relictiB ^^=^ 
And as she has no benefit from such bonds when due to the hx^ 
band, neither can her share decrease by any personal bonds due 
him, the burden of which falls altogether upon his children or 
of kin. These observations concerning the legitim bhAJus r 
in questions with the widow, children and next of kin, are notai 
plicable to the case of a competition with the creditors of the d 
ceased. Let the estate falling under communion be ever so largi^^^ 
if there be heritable debts due by the deceased more than will ex-.:^^'' 
haust it, the creditors in these can affect the whole executry fb -^•^ 
their payment. 

23. By a child forisfamiliated is to be understood one who, b^-^3 
having already received from his father his share of the 
and discharged it, or by his renouncing it even without real 
faction, is no longer accounted a child in the family, and is therefo 
excluded from any farther share of it As this right of legitim 
strongly founded in nature, the renunciation of it is not to be ' 
ferred by implication. It i« not presumed, either from the chili 
marriage, or his carrying on a trade by himself, or even his accept 
ance of a special provision from the father at his marriage ; Hasr^ 
475, {Russell J Dec. 8. 1687, Dict. p. 8177), if he have not express/^ 

accepteoir 

^^' On the ground of their being thus proper debts of the husband, and so not fall- 
ing under the denomination of provisions, the widow's claims for mournings and aii- 
mony are not excluded by her general acceptance of a voluntary provision, in fall of 
all she could ask or claim through her husbatad's decease in any manner of way ; Beih 
niCf Sfc. 16. May 1800, Dict. v. Presumption, App. No. 4. 

^*** Stair, B. 3. t. 4. $ 24, vers. «• In the succession,^ &c. 
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in blood to the deceased than they ; Clerk Home^ 101, [mp. dl.) 
In like manner such renunciation excludes, not only the renouncer 
himself, but his descendents, in competition with the descendents 
of the children who had not renounced ; for they cannot, in thdir 
father's right, lay claim to any subject to which the father has ex- 
pressly given up his claim ; but the renouncer's children are not 
excluded in a question with collaterals, after all the other descen- 
dents of the deceased have failed ; for where the father procures a 
renunciation of the legitim or executry from any child, his purpose 
is barely, that his other children may have the benefit of it, witnout 
the least intention that any of his own descendents, even the children 
of the renouncer himself, should be thereby excluded from their 
natural right, in competition with a collateral kinsman ; Feb. 2. 1731, 
Campbellj (Dict. p. 9263), observed in (Folio) Diet. ii. p. 4 *. 

24. For preserving an equality in the distribution of the legitim 
^mong the younger sons entitled to it, who have an equal interest 
iii the father's moveable estate, we have adopted the doctrine of 
the Roman law, Tit. De collatione bonorum^ ^ Dedot. collat.j which 
introduced a collatio, by which the child, who had already got a 
provision from the father, was obliged to collate it with the other 
children, and impute it in his part of the legitim. Every provision 
given by the father to the child falls under collation, L. 29, c. JDe 
inqffl test. ; not only the tocher, or other provisions, granted in his 
or her marriage-contract, or in separate bonds, St. B. 3. /. 8, § 46 ; 
Clerk Home, 18, (Ranken, Feb. 17. 1736, Dict. p. 14931) ; but all 
sums actually advanced by the father to the child, or for his behoof, 
though without any writing signed by the receiver obliging him- 
self to account ; which sums may be proved by his oath f . But nei- 
ther the expense of such education as is suitable to the child's qua* 
lity or fortune, nor inconsiderable presents made to him by the 
£ither, suffer collation. 

25. Collation is excluded, where it appears evidently to have 
been the granter's intention, that the child should have the provi- ^ 
sion as a pr<BCipuum^ over and above his share of the legitim. ThuR^ ^ 

Jirst^ A clause in a bond of provision by a father, that the chiJi^^ 
should, notwithstanding that provision, have at his death an equ^^ 
share of his goods with his other children, is the clearest indicati^ 
of his will, that the provision should not be collated ; ZJtirte, Fd). 
^ 19, 1631, Corsm, (Dict. p. 12849, ^ p. 2367). Stair affi 
B. 3. tit. 8. § 45. 46, that a clause declaring that the child shall 
tinue a bairn in the house, implies also a prohibition to coll 
and it was so adjudged, Nov. 18. 1737, Beg^ (Dict. p. 2379), 
served in (Folio) Dict. i. p. 1 49. But a father's^ declaration m 
bond of provision, that the child is to continue in his family, 
consequently to be entitled to a share of the legitim, seems to tbe 
but a slight evidence of his purpose, that the chud is not to coUa^ 
for collation is admitted only among those who are entitled to a )e» 
gitim if. 2d/y, A child cannot be compelled to collate a bond of 

S revision granted to him by his father on deathbed, contrary to the 
octrine maintained by some writers, Mack. § 11. h. t.; for if he 
were, the provision would be altogether frustraneous, since the child 
could not receive the least degree of benefit by it, tliough it be dl> 
vious, that the father meant it as a gratification to him. It is tnie, 

that 

* See KiUc. No» 2, voce Leoitih, Campbellj July 2. 1738^ Dict. p^ 8187. 
f Fac. Coll. Dec. 20. 1775, Skinner^ Dict. p. 8172. 
X See Fac, Coif. July 19. 1766, Spence^ Dicr. p. 8178. 
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tain as much of the dead's part as, when added to his legal sharev 
makes up a third. The act makes no provision for executors, who, 
without any nomination by the deceased, are appointed by the judge, 
and who therefore are excluded from all share in the testament, as 
they were before the enactment. Where the stranger is named, 
not only executor, but universal legatee, there is no room for pre* 
suming a trust lodged in him for the behoof of the next of kin. 

27. As an heir in heritage must complete his titles by entry, s 
an executor is not vested with the right of the moveable estate be- ^ 
longing to the deceased, without confirmation ; wh ich is theref or 
styled by some lawyers, though improperly, aditio hieredttatts ii% 
mobtlibu s. "Confirmation may be defined, A sentence ot the judg^ 
competent, authorising an executor, one or more, upon making in 
ventory of the moveable estate, and debts due to the deceased, t 
^ue for, recover, possess and administer the whole, either for t\ 
behoof of themselves or of others interested therein. Where 
executor named by the deceased is authorised by the judge, it 
called the conjirfnation of a testament4estamentary ; and when tl 
judge confers the office of executor upon a person of his own n 
mination, it is styled the confirmation of a testamenUdative. 

28. Confirmation must be carried on before the bishop's court 
commissary. This right the bishops assumed gradually to thei 
selves from very small beginnings. The general opinion of tL. 
integrity in the first ages of Christianity, not only led dying p 
sons to commit to their care their orphan children, but also ind 
ed the civil power to intrust the bishop of the diocese with the 
cution of legacies granted for pious uses, where the deceased him- 
self hid named no executor ; L. 28. § 1 . 2. c. De episc. et c/^r^ 
And their claim appeared to have been stretched no farther fhr 
many centuries after, either by the Canon law, Decretal. L. 3. /. S6. 
c. 17. 19, or by our most ancient customs, which left to the sheriff 
or judge-ordinary the execution of testaments, Reg. Maj. Lib. 2. 
c. 98. § 4 ; unless where the party who was brought before thesbr ^ 
riff* objected a nullity against the testament, or denied that the p«i—^ 
ject in question was bequeathed j in which cases the bishop had 
sole cognisance, ibid. § 5. 6. But soon after the reign of David 
a right was acknowledged in bishops, not only of disposing of 
goods of all who died without a will, St. Gul. c. 22 *, but of con 
ing the testaments of all Scotsmen who died in foreign parts, ] 
c. 89. By this branch of jurisdiction, a great addition was map^-^ 
to Episcopal revenues, even after churchmen had been deprived -^^ 
the right of the dead's part, by 1540, c. 120; for in every confinir^:^*^ 
tion of a testament, besides the other fees of court, the twenti^^stt 
part of the moveables fell to the bishop of the diocese, which v^^BS 
called the quot of the testament, because it was the proportion oi 
quota to which the bishop was entitled at confirming. At first ^Mk 
debts due by the deceased were not deducted from his effects, io 
the computation of the quot ; so that, even where the movea^ Tfrfe 
estate was not sufficient for satisfying the debts, the bishop was se- 
cure of his quot, to the great prejudice, not only of the deceas^^rfi 
next of kin, but of his creditors, and in direct contradiction to the 
above-cited statute of K. William, c. 22. § 2. 3, by which the bh 
shop was made answerable for the debts due by the deceased, to the 
full extent of his funds, in the same manner as executors named by 

testament 

* See this statute explained, Haile^s Annals of Scotland, (4to edit Edin. \Tn% 
vol. i. p. SSO; 8vo edit Edin. 1797, vol. iii. p. 22). 
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Book III. executor without confirmation, a decree-dative can have no such 

effect ; which, without vesting any right, barelj declares, that the 
obtainer of the decree has a title to be confirmed, if .he chooses to 
apply for it^''^ — There are several subjects which require no confir- 
mation. Firsts By 1690, c. 26, special assignations granted by the 
deceased, though neither intimated nor made public in his life, are 
declared sufficient to carry to the assignee the full right of the sub- 
jects assigned, without confirmation ^'*' ; and special legacies being 
truly assignations, have been adjudged to fall under this statute ; 
Jan. 1729, Gordon^ (Dict. p. 14384) *• Formerly the law stood 
otherwise : Special legacies being incapable of intimation, were, 
like unintimated assignations, regarded as imperfect conveyances ; 
and therefore the subject of the legacy remained a part of the exe-^ 
entry of the deceased, till confirmation by the legatee. 2£?/y, Con- 
firmation is not necessary by the widow and children, to vest in 
them, or transmit to their next of kin, that share of the moveables 
falling under the legitim andJt/5 relictce. That does not fall to them 
by succession. It belongs to them in their proper right, in conse- 
quence of the communion of goods induced by marriage, and the 
natural obligation on fathers to provide for their issue. The case 
is different with regard to the dead's part. It falls to the next a1 
kin in the way of succession. Confirmation is therefore necessi 
to vest it in him, and to transmit it from him to his own next oZ^ 
kin. If the next of kin should die before confirmation, it remaii^ 3 
in bonis of the first deceased, and can be confirmed by that persg. — -n 
only who becomes his next of kin on failure of the other, since ther-^e 
is no right of representation in the succession of moveables. Thu^ h 
where one of two younger children dies without confirming th 
father's testament, the share of the father's dead's part, which I 
longed to the child deceased, is not transmitted to his children wh^ ^^ 
are next of kin to himself, but may be carried after his death b*^ ^^7 
his surviving brother, confirming it as next of kin to the father, "^ 
the exclusion of his nephews, who are by one degree removed 
ther from their grandfather than their uncle ^" : But the child 

deceaMD g^ «g, 

* General assignations or dispositions, on the other hand, require con6rniatioii t* jIo 
render them efiectual, in the same way as decrees-dative ; Fac. Coll. Nov. S6. 178 <^39l 
Lenoxj 8fc. Dict. p. 14381 ; Ibid. June 28. 1785, Creditors of Park, Dict. p. 14381 

•°^ Vid. not. infr. ^".^ 




•*° LyeU, 11. March 1823, (5. <$• D.) This eflFect of special assignations is 
entire, 4. Geo. IV. c. 98. § 3. 

*" This no longer holds. By Stat. 4. Geo. IV. c. 98. J I, it is enacted, that « irt=m€n 
*• any person or persons, at the period of the death of the intestate, being next of 1k^ 
" shall die before confirmation be expede, the right of such next of kin shall VnXkwah 
<< to his or her representatives, so that confirmation may and shall be granted to 
" such representatives, in the same manner as confirmations might have been gnnu 
" ed to such next of kin, immediately upon the death of such intestate." 





If this opinion be well founded, our law would be, in a great measure, assimilated to tbtt trm 1 
of England, where neither the taking out administration, nor actual possession of Ac F p^^ 
estate, is necessary, to vest the right of the next of kin :— -(See opinions of EngHA fccb a q 
Counsel, cii. in Egerton, SfC. ir^. — And there could now be no room for the qtiestioD,io Jaiion, 
much agitated before the statute, viz. Whether, from the peculiar operation of tlie 1 to het 
English rule, moveable property belonging to a Scots defunct, but situate in EngJsndf »ia, mj 
vested ipso jure in the Scots next of kin, or required confirmation:— Neither eonldlt of kii 
there be any longer a difference of opinion as to the soundness of the judgmeDl,-* p' to tV 
pronounced in Egaion, 27. Nov. 1812, Fac. ColL s Craigie, 12. Jam^ i 817, iUiii ^ataiv 
MtUtgan, 9. Feb. 1826, IHd. {S. Sf Z).),— that the property did vest ipsojttre.-^fmU^ Lai 
Buch, on the above view of the statute, would be the result under either law. f« yu 



to 



Perhaps, however, it may be doubted, whether the statute makes any alteration, nL,^ p 
the vesting of the executry. On the contrary, as -its words rather point at theifepre-f ^ 
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31. The form of proceeding in the confirmation of testaments, 
is this : The commissary, at the suit of any person having interest 
in the executry, issues an edict, .which serves as an intimation to 
all concerned, that they may appear in court on a particular day 
specified in the edict, nine days at least fi-om the publication of it, 
to see the testament of the deceased confirmed. This edict, as is 
the case of all edictal citations, need not be served against any one 
personally, but is affixed on the church-door of the parish where 
the deceased resided ; and if he died in a foreign country, animo'^ 
remanendU citation must be used upon it at the market-cross o^^ 
Edinburgh, and pier and shore of Leith ^*^, against all that may^^ 
have any interest or claim in the executry. 

32. In a competition for the office of .executor, the commissa 
gives the first place to the person named to it by the deceased him 
self, whose will ought to be first regarded in the management an 
disposal of his estate after his death ^'\ By the former practice, 
great attention was given to the distinction already stated betwe 
the office of executor, and the right of succession, that an univ 
sal legatee, if he was not also appointed executor by the deceas 
was not admitted into the office, if either next of kin, widow, 
creditor, appeared to oppose him ; but now he is preferred ta 
before the next of kin, or any person whomsoever not named \^ 
the deceased ; Fac. Coll. \. 125, {Cranford, Jan. 19. 1755, Dio-y. 
p. 3818) ; because those to whom the deceased has given the on Jy* 
substantial interest in his succession, ought also to have the TigMit 
of administering it, if he has not expressly excluded them *. A^ f- 
ter them the next of kin is preferred to the office ; if they fail 
appear, the widow, then creditors, and last of all special leg 
see Inst, to Commissaries^ 1666. Executors not named by the d 
ceased, are called dative^ because they are given by the judge, 
derive their authority solely from him. It is true that an 
tor, even when he is named by testament, must be confirmed 
ratified by the commissary ; but that confirmation requires no pr 
vious sentence decerning him executor ; for it is the nomination 
the deceased, and not any sentence of the judge, that makes hL 
executor : Whereas in the case of one applying for the office, w 
was not named by the deceased, the commissary pronounces, p 
viously to the confirmation, a sentence decerning him execut 
which gets the name of a decree-dative ; and if the person so 
cerned incline afterwards to confirm, the coiflmissary anthorl^efl 
him, by a second sentence, which is properly the confirmation, 
vesting the subject of the testament in him, and confirming hiiri in 
the office ; vid. supr. § 27. 

33. Where the testament of the deceased is confirmed, either t^j 

an executor of his own nomination, or by his widow, or univer»^ 

legatee, or next of kin ^'% the person confirming truly imdertakeS' a 

tni^t 

* See Kilk. No. 1, voce Executor, Kinninnumdf July 27. 1737, Dicr. p. 8816^' ^ 



f 



m 
o 



^'^ Mr Bell says, <^ at the market-cross of Edinburgh, and the parisk-chirch door 
** St GileSj^ 2. Comm. 87. And this is believed to be consistent with practice. 

**7 See Grahame, 28. Feb. 1822, (5. 4- D.). 

^'' In this case there was such an excluding clause as the text alludes to^ and 
was given to it. 

^'^ Where there are two or more executors j^a nearest in kin, and one only expcd 
a confirmation of the whole executry, «< the unconfirmed executor may either porsoe? ' 

s 
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gate. As this was calculated purely for the bishop'^s benefit, who 
could have no right to anj quot unless the testament was confirm- 
ed, and as it occasioned great loss and expense to the subjects^ aU 
actions or charges against any person to confirm a testament are 
now prohibited by 1690, c 26, except at the suit of the widow^ 
children, next of kin, or creditors of the deceased^. Since the 
passing of this statute, no commissary has an interest to except tos 
or oppose a confirmation which a creditor or next of kin is carry- 
ing on before another commissary, on the pretence of the incom- 
petency of that other, more than he has to compel the creditor to 
confirm before himself; Clerk ^ome, 63, {Travis Cred. June 29L 
1737, DrcT. p. 7550). 

34. Before proceeding farther in explaining the rights competent 
to proper executors, and the obligations under which their office 
lays them, some observations may be made upon the confirmation 
of a particular kind of executors who act merely for their own be* 
hoof, viz. executors-creditors. Where a creditor hath before his 
debtor's death begun legal diligence against him, he may perfect it 
after his death, according to the legal forms ; ex. gr. he may, upon 
his debtor's death, obtain forthcoming upon an arrestment that had 
been used, when he was yet alive ; Hanu 95, {Russel^ June 29. 1688, 
DiCT. p. 2791). But such creditors of the deceased as have used 
no diligence against their debtor himself, must, on his death, sue 
the executor already confirmed, who is the legal trustee for the 
creditors, to make payment of his debt ; or if there be yet no coiv- 
firmation, they themselves may apply for the office as executors- 
creditors, and confirm the testament, which will entitle them to sue ^ 
for and recover the subject confirmed for their own payment ^**^^ 
Where one thus applies to be confirmed executor-creditor to tb 
deceased, every co-creditor may apply to be conjoined with him it^ 
the office. As an executor-creditor confirms only for the paym^c::;^ 
of his own debt, he is exempted from the necessity of confirmii^-^. 
more than is sufficient to satisfy himself; Act of Sederunt^ Nov. 1 ^ 
1 679 ^*\ This kind of executor is therefore neither trustee for otb^^^* 
who are interested in the executry, nor has he any right in til^^ 
moveable succession of the deceased, except in so far as he may ^ 
feet it to recover what is due to himself; his confirmation is hq 
more than a form of diligence established by law, by which he, as 
creditor, may be enabled to recover payment out of the executiy. 
effects ^^\ In case he confirmed more than the amount of his deb4 
our older decisions were not uniform, whether he was liable in di» 
ligence for the whole of what he had confirmed. It was adjudged, 

Gotf. 

* See Karnes^ Esioys m British Antiquitiesj p. 191. 



^'^ By StaL 4. Geo. IV. c. 98. $ 4, it is enacted, ^^ that notice of every applicatioD 
<< for confirmation by any executor-creditor shall be inserted in the Edinburgh Osp 
<^ zette, at least once immediately after such application shall be made ; in evidence 
** whereofy a copy of the Gaiette in which such notice shall have been inserted shall 
^ be produced in court before any such confirmation shall be further proceeded in*' 

tf»3 « Jq |]|e Q;2&e of confirmation by executors-creditors, such confirmation mi^be 
<^ limited to the amount of the debt and sum confirmed, to which such creditor sbiU 
<< make oath;" 4. Geo. IV. c. 98. § 4. 

A partial confirmation by an executor-creditor does not carry more than the ns^ 
ju:tDally confirmed ; Lee^ 17. May 1816, Fac. Coll. 

^^^ As to the right of an executor-creditor, in competition with a creditor of the 
deceased who had used arrestment in the lifetime of his debtor, vid. iupr. t 6. { H* 
not. '•*. 
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Gorf. July 18. 1671, Harlazv^ (Dict. p. 3495], that he was obliged 
no &rther than to assign the surplus, after retaining what satisfied his 
own debt, in favour of any other having interest ^'' ; but aflerwards 
he was declared liable in diligence for the whole ; Fount. Feb. 7. 
1679, Pearson^ (Dict. p. 3497). This last judgment was strengthen- 
ed by said act of sederunt, which expressly subjects executors-cre- 
ditors to the same degree of diligence with other executors. 

35. A creditor who had not constituted his debt, or had not 
brought his claim to an issue by decree during the life of the debt^ 
or^ has no title to demand directly the ofRce of executor qua credi- 
tor to the deceased, because he was never properly creditor to him. 
In such case, the creditor may constitute his debt in an action 
against the executor, where one is already confirmed ^*^. But where 
there is no confirmation, the following method is prescribed by 
1695, c. 41. He may charge the next of kin who stands off, to 
confirm within twenty days afler the charge, or otherwise to be 
liable for the debt. If the next of kin neither renounce the sue-' 
cession, nor confirm within the days of the charge, he will incur 
a passive title, in the same manner that one does in heritage, who 
is charged to enter heir, and fails to renounce : If the next of kin 
renounce, the creditor may constitute his debt, and obtain a decree 
eognitionis causa against the hisredUasJacens of the moveables, de- 
claring them liable for payment of the debt ; upon which he may 
get himself decerned executor-creditor, and aflerwards confirm 
in common form : But the directions of this part of the statute are 
not in universal observance. Though creditors to a person decea- 
sed might, by the expedients authorised either by statute or cus- 
tom, attach the moveables that pertained to their deceased debtor, 
iu order to recover payment of their debts ; yet where one waS 
creditor, not to the deceased, but to his next of kin, till the fore- 
cited act, 1695, there was no method laid down in our law, by which 
he could affect the moveable estate, of the deceased, incase his next 
of kin should stand off from confirming. By a separate clause of 
*hat act, the creditor may either require the procurator-fiscal to 
^^nfirm, and aflerwards to assign to him ; or he may obtain him-- 
Self decerned executor to the deceased, as if he were creditor to 
hiTn, and not to his next of kin. 

36* Though the words of the act of sederunt, Nov. 14. 1679, 
^iK)ve quoted, seem to import, that proper executors, who hold 
tHe office for all interested m the moveable succession, are obliged 
Vy law to make their inventories full, it is certain that, let the in- 
ventory be ever so defective, the executor is liable in no penalty 
fer that omission, at the suit of creditors or others who are entitled 
^ any part of the executry ; Dune^ June 18. 1629, Peebles^ (Dict. 

P- 

^*^ So also it had been found, Craigj June 1666, Dict. p. 3494. 

^*^ It was objected, that, on the dependance of such an action, arrestment of debts 
^^€ to the executry is incompetent, because ** creditors can arrest only the debts or 
^ cdlfects which belong to their debtor ; but the executor, in whom tl)e ninds are vest- 
^ ^, is so far from being a* debtor to the creditors of the deceased, that he is a trus- 
^ tee for them ;" but the court paid no attention to this reasoning, and sustained the 
^^^restment ; Fac. Cott. Swayne^ 8. June 1822, (& 4* D.). In an analogous case, << the 
*^ coort unanimously held, that the mode of proceeding against the funds of a decea- 
^ 9ed debtor, whose executors are foreigners, is to tLvrestjurisdiciionis/undanike cau- 
^ «a, and then to raise an action concluding for decree cogmtionis causa merely ;" 
^oiubm, S. FA. 1824, (/Md). 
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p. 3494) '"^ Where therefore the execute]^ coh6r«ied bte eHIri^^^ 
omitted out of the inventory any effects bdongiog to itbe decowedj^^ 
or has estimated them below their just values, the only remedy iefi^i^ 
to any person interested, is to apply to the oommissary, thiit 
himself may be confirmed executor to the deeeasad €ul ^amism 
male appretiata. Where one applies for a confirmation adtmUe a; 
tiata^ it is competent to him to prove by witnessefi, that the goodl^^ 
confirmed in the principal testament are undervalued* This hold^^^ 
though the first executor should have sworn to the VAkies put 
them ; both because such oath is to be looked upon merrily jia 
oath of credulity, Hare. 451, {Hideside^ March 1668f 
p. 3876,] and because the executor, being truly a party, ought ir» .^t 
to have it in his power to fix the values of those goods for whic^ 
himself is to be accountable. But if the goods have been appnjie^^ 
under the authority of the commissary, whose office it is to nan^^^ 
fit persons for that purpose, there is no room for a second apprit^^^ 
ment; nor can the commissary in such case interpoee, by directing ^R 
the goods to be put up to a public sale, though the creditors of fW ^^ 
deceased should apply for it, unless fraud or collusion appear ir^ ^ 
the apprisers. If the deceased himself has fixed the values, the va-^^& 
luation ought to stand good as to the dead^s part, because evicnf^""^ 
man is the best judge of the value of his own property ; and thoiy^^K;^ 
he should have plainly underrated them, it is presumed, that it wa 
his intention to make a present to the executor of the dififeience 
Nay, though the executry-effects should not be sufficient to satis: 
the debts, the valuation should be sustained, unless the prmodi 
arising from thence to the creditors be enormous ; jS^iair, Feb. 
1662, Behchesj (Dicr. p. 3873) ^^\ Where an executor h«d iot^syw 
meddled with any subject not contained in bis confirmatioii, ^ 
seems to have been doubted, whether, by our more ancient practid^te 
the creditors of the deceased had any other relief competrat /^ 
them, than to confirm these subjects ad omiua ^'^ ; but it has been 
since adjudged, that they might, without such confirmation, pniwie 
the executor directly for their value ; Duncy Jan. 84. 1639, Ingii^ 
(DicT. p. 2737). 

87. He who applies to be executor ad omma vel male appnStk 
must call the principal executor as a party ; for the executor inthe 
principal testament is by bis office entitled to the administration^ 
the whole moveable estate, and so has an obvious interest to cp* 
pose the nomination of another executor who is to deprive Uhnsf 
part of that administration. If therefore it should appear tbil fk 
first executor has neither left out of the testament, uor uodemtai 
any subject contained in it, dolosey the commissary will, in place slf 
naming a second executor, ordain the subjects omitted, or tlmdi^ 
fisrence between the estimations in the principal testament, aod tbe 
true values, to be added to the testament ; Duricy March 12. 1631> 
Duffy (DicT. p. 21 88), If there be ground to presume fraud, it^ 
tament ad omissa vel male appretiatay is not like a principal tesft- 
ment divided into legitim, relict's part, &c. but carries tne whole 
subjects contained in it to him who is thus decerned execut(Mri h 
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M> far as his interest in the executry extends, to the utter exclusioa 
>f the executor in the principal testament ; Fount. Feb. 16. 1703, 
Robertsons^ (Dict. p. 3498). Executors, to prevent any creditor of 
:he deceased from confirming ad omissa^ and thereby carrying off 
Srom them the subjects not formerly confirmed by themselves, pro- 
test sometimes at their confirmation, for liberty to add or eik to 
the inventory all subjects belonging to the deceased that afterwards 
may come to their knowledge ^^^ These additions the commis- 
sary admits of course, without any new confirmation. 

38* It is the office of an executor to carry the testament into 
execution, in order to distribute the executry-effects amongst all ha- 
iring interest in them ^^\ A testament is said to be executed in the 
proper and legal sense, when the executor has obtuned possession 
^f tne moveables belonging to the deceased, or received payment 
[>f the debts due to him, or at least established a right to them in 
bimself, by decree or corroborative securities. But the office of 
executor is, like other trusts, personal, and consequently not de^ 
scendible to heirs. Hence, when there are two or more m the of- 
fice, it accrues upon the death of any one of them to the survivors, 
and it falls entirely on the death of the last ; and therefore the 
oommissary, in all cases where the office happened to fall before 
the testament was fiiUy executed, was in use to appoint an execu- 
tor-dative quoad non executa^ as if there had been no former confir- 
mation, for executing that part of the testament which had not re- 
ceived execution durmg the life of the first executor. This execu- 
tor-dative was accountable to the next of kin, not of the first exe- 
cutor, because no right was vested in him as to that part, it conti- 
nuing in bonis defuncti till execution, but of the deceased, whose 
testament that executor had confirmed ; see Durie, Jan. 31. 1633, 
Wilson^ (DicT. p. 9249). As to the part which was executed, it 
was transmitted from him who was the executor, to his executors 
in the common course of succession. There was at no period of 
time any place by our law for a confirmation quoad non execuiay 
where an executor-creditor, whose confirmation is always for his 
own behoof, died before executing the testament ; because the sub- 
jects which are confirmed by an executor of that kind are by the 
confirmation carried out of the executry to himself alone as his own 
property, which therefore he may dispose of to others without li- 
mitation. But by the older practice, the conl(irmation of executor 
ma nearest of kin, though he confirmed chiefly for his own behoof, 
aid not so establish in himself the right of the subjects confirmed, as 
to enable him to convey them to others, even to the creditors of 
the deceased, before the testament was executed as to those sub- 
jects in the manner above explained; till then the assignation of 
them by the executor had the bare effect of a procuratory, which 
ceased by the granter's death, St B. 3. t. 8. § 60. But by the later 
usage it lias obtained, that in every case where a testament is con- 
firmed, chiefly, though not solely, for the executor's own behoof, 

ex. 



TlTlBlX. 



^'^ A creditor partiallir confirmed ib not entitled to eik to his confirmation after 
another creditor has applied for confirmation ad omissa g but he is entitled to be con- 
joined with him, if he apply before th^ confirmation ad omissa is carried through ; Lee, 
17. May 1816, Fac. CM. 

A creditor confirming ad omissa may call a creditor partially confirmed to account 
for what he has drawn beyond the sum confirmed ; Ibid. 

^5' Vid. Spalding^ supr. not. «"^ 
VOL. II. 10 T 



Nature of the 
office of execu- 
tor. It is not 
descendible to 
heirs. 




Executors ad 
non executa. 






^fl^*»^ 



ite 



oi** 



\.K- 



ritSc"^' 



:t>T*"- 






s»*' 



^fi^Zio^'r^^v 



.^eV>r^^S*">rS'¥.^^. 



K 



le**' 






>^*.e6t» 






i)ie 



*55^S>'i^'i"?-S»'*!. 



o«» 



*^^C^:^::S>^ 






Llfe^ !^;^ei!^*e j«'/:-»6«»: 












CO"' 






^^< 



-^^*t^^fe^^>^55S^ 



«t«*' 






^^^^^ 






IK 






o»V^ 



lOt 






^r^'li 



it^ 



«w? 



,9»« 



.f^Xl^ 



S:?^5£M.5^^?s* 









iv»«s: 



I.?- 



>««> 






,et 












ftte 



S^-^f^-^^ea^^-^ 






vV- 









^^- 



^>s^^S^-"' 



ijfc<««'' 



fieno^. 



*^^^Si^S^»el««<» 



*«t^ cot^ 



»»? 



.»-i' 



^i<>«' 



ISO- »^^<S>-' ■:!>'''• 16. J^^id^^fS' 






;.^"" 






p.v 



ivi" 



.^KW 



hy 
or 
IT. 

can. 
u 



45 



Of Succession in Moveables^ 

W^ the effect to interrupt pt escription against tke debt ; for it 
^^^(nfft the essential characters of interruption; it both shews the 
^^itor^s intention to prosecute his clain, and it is an intimation 
^f notification to the debtor. 

40. Where two or more are conjoined in the office of executor^ 
^}] of them are understood to hold die office pro Mdiviso ^^\ They 

h^Te but one office, and represent the deceased as one person ; and 

t^^refbre all of them must concur in suing tke debtors of the de^ 

c^^used ; Duricy March 8. 1684, contra. L. Loigj^ 

(IXkct. p. 14689) ; and if any one of them shall refwe ta conciiiv 

h& xxiay be excluded from the office at the suit of the co^exeeutoisi 

jTbE^ concurrence, however, of all the executon», is milj necescsiaryf 

in £^<3 far as the testament is not executed ; for after a debt is est»f 

bli slimed in their person by decree, or after the debtors hate^en 

securities for their debts to the executors, every executor nuiji, 
imself, sue for his particular share of such debt, and the debi- 
jay safely make payment to him of that share ; Durie^ M^reh 
1630, Sempilly (Dict. p. 2739). But since all the executors 
an equal share in the debts due to the deceased, no executor 
grant an acquittance farther than his own share Amounts to^ 
s where one executor has already got payment from the debt- 
ors of as much as extends to his whole share of the exeeutry ; feo: 
theia the co-executor may, by himself, receive payment of and dis- 
ch.ax^^ the debts that continue unpaid ; Durie^ March 24. 163Q, 
Sepnjnllj (Dict. p. 14688^. A debtor, however, ought in prudence 
to decline paying his full debt to any one executor, till all the other 
executors be made parties, that it may be known whether these 
otlxers have already drawn their just share of the whole exe- 
cixtiir^-effects out of separate funds. In the particular case, where 
*^e persons conjoined in the office are executors-creditors, every 
^^tetor of the deceased who makes the smallest payment to any 
5^*1 e executor, without the concurrence of the co->executors, does 
*t at his peril ; because the question. Whether the executor*oredi- 
*Oi-, who received the payment. Was truly entitled to any part of it ? 
^^pends entirely on the validity of the debt due to him by the de?- 
^^eased, which the co-executors have an obvious title to inquire in- 
^^^> before payment ; and if the debt be liable to legal excepticms, 
^^e debtor must pay what he owed to the deceased, a second time^ 
^^ the other executors. As all the co-executors have an equri 
^^i^ht to the debts due to the deceased, they are only liable pro ra^ 
'^3r in the debts due by hint. The burden of those debts must fall 
^^^^ually upon all the executes, unless it shall appear that he who is 
^"•ied has by hiihself intermeddled with as much of the executry- 
^^Cfeets, as extends to the debts sued for. In that case, the defend- 
^t" is subjected to the Aill amount of his intromissions, without coaft- 
^dering what his propoHion bf the burden amounts td whoi ju8(b^ 
^vid^ between him and thb 6ther Executors ; Durie^ Jufy tS. 1630> 
BOmon, (DicT. p. 14688). 

41. The confirmation of an executor, though it sometimes grits 
the name of aditio hcsreditalis in mobilibus^ does not, like the entry 
of an heir in heritage, infer any proper representation of the de- 
ceased : For exeeutry is truly an offide : The exeeutoir is, in Che 
judgment of law, a trustee, appointed either by the dece93.^ or Ijy 

the 



90^ 



"•^ 



6itf When expertigwi were neceBsarily inQorred by ons of newenk <o •j^Wntprib la 
diacharffs of the comimNi doty, and to relieve himself iOf mpaofi^iS^ attscbing t» thtt 
office^ dl are liable ; Stewart^ 20. May ISSS, {S. 4* O.). 
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the judge, for executing the testament, and therefore is not subject^ 
ed to the debts due by the deceased, ukra vires inventariiy beyond 
the value of the inventory. Hence it follows, that he cannot be 
sued personally for the payment of any debt due by the deceased,^ 
till decree be awarded against him as a proper debtor, upoit-^;^^ 
one or other of the two following grounds : Ftrstf That he has ac^ 
tually intermeddled with the executry-effects ; or, 2d/y, Tliat h^ 
ought to have received them ; for his office of trust imports an o' 
ligation to diligence, for reducing to money the subjects confirmee^ 
and recovering, for the benefit of all concerned, the debts due 
the executry, at least such of them as may be in danger of bei 
lost by delaying to sue the debtors. A year after confirmation 
usually indulged to executors for this purpose, which may perh 
be founded on 1503, c. 76, where it is taken for granted, that e 
cutors are obliged to make up their accounts within a year. A 
gistered homing is in practice accounted sufficient diligence, wi 
out proceeding the length of a caption. As it is not always in 
executor's power, even aft^er diligence, to make the debts due to _ 
executry effectual, he ought to preserve such vouchers as may pro 
that he had not neglected to use diligence debito tempore. The 
taining a decree a^inst the debtor will of itself save the execut 
though he use no diligence upon it, if he can prove the debtor 
insolvent when the decree was pronounced, since the expense 
diligence must, upon that supposition, have been laid out unprofi 
ably. The executor, where no benefit can accrue to himself bj 
the office, is not bound to any diligence, if he execute the tesfa 
ment quampritnumy and immeaiately after assign the decrees, regi 
tered homings, and other securities in his person, to the cr 
of the deceased, according to their several preferences, that 
they may sue for payment in their own names. It is the duty 
an executor, after he has converted the moveable effects into 
in order to a distribution thereof among the parties having i 





— ic 








to hold the money in his hands, that ne may have it in readin 
when that distribution is to be made. If, therefore, in place of 
taining the money, to which his office obliges him, he should la 
it out upon bond bearing interest, he lends on his own risk, thoi 
the debtor's credit should have been ever so unexceptionable at 
date of the bond ^^^ : And seeing he runs the hazard of the debtd>x**^ 
solvency, he ought, on the other part, to be entitled to all the pn 
arising firom the loan, and consequently is not accountable to 
creditors upon the executry, for the interest of the sum so lenC: s 
July 1730, Cred. of Thomson^ (Dict. p. 534), observed in {JPhli^^) 
Diet. i. p. 41. Upon the same principle, an executor who has n^* 
covered payment, even of bonds whicn carried interest to the de- 
ceased, is not liable for the interest of the sums contained in HboBB 
bonds firom the time that he received payment of them ; Falc L 177, 
{Counters of Caithness^ June 3. 1747, I)ict. p. 534j, unless in spedal 
circumstances, which take the executor out of tne conmirai case, 
ibid. * ''\ 

41 

* An executor was found liable for iDterett on such sums only at bore intereit at tbe 
deiunc^a death, Fac. CM. June ]6. 1763, Ferguson^ Dict. p. 541; Ibid. Dee. Is. 
1765, WatsonSf Dict. p. 541. See on tbia subject, Ibid. Jan. 4. 175S, Arbuiknoi^ ^t. 
Dict. p. 539. 

^'7 It li otherwise where the executor, in good faith, and without any new to bia own 
profit, allows money to remain at interest, where it had been placed bj ibm teatator 
CSarsofi, 19. Nao. 1SS6, (S. tf D.), and see tbe cases noticed, itjfir^ mft. \h.p. * 

•" Vid. pgpr. i. I. i 81. not. »•. 
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chey are not only onerous, but strongly founded in humanitVy are 
preferred before all others, and get the name o{ privileged. XA^eae 
the executor may pay without decree. Of this sort are reckoned 
medicines furnished to the deceased on deathbed ^, physicians' fees 
incurred during that period fi funeral charges Xj & year's rent of the 
house where the deceased died ||, and his servants' wages, either for 
a full year, or half a year, according to the time for which they 
were hired ; see Stair ^ Nov. 25. 1680, Crawford^ (Dict. p. 11832) §• 
Under funeral charges are included all expense necessary for the 
decent performance of the funeral, sine quibusfimushonesteducinon 
potest ^^% ex. gr. hanging the chamber where the dead body is laid 
with black, if the rank or fortune of the deceased require it in point 
of decency, mournings for the widow, and such of the deceased's 
children as are to assist at the funeral ; but no claim for mournings 
can be made by the children who were not present at it ; see Fac 
CoU. i. 57, {Hall, Jan. IS. 1 753, Dict. p. 4855) %. Mly, No exe- 

cutor 

* See Fount. Feb. 19. 1697, Auchinkck^ Dict. p. 11834. 

f As to the duration of this period of deathbed, see Dalr. No. 171, Rasself JFirA. 7. 
1717, Dicr. p. 11419 5 Fac. CoU. i. 134, Park, Feb. 7. 1755, Dict. p. 11481 1 Ibid. 
Feb. 12. 1784, LaKDson^ ^c. Dict. p. 4473, (and p. 1 1 854.) Vid. supr. {B. S. t. S. § 32.) 
B. 3. tit. 7.$ 17 ^♦^ 

I Falc. ii. No. 145, Lady Dunnipacey Jtdy 6. 1750, Dict. p. 1 1452. Funeral char- 
ges have been found preferable even to the current house- rent, Kilk. No. 4, vo^ Com- 
petition, Bowan^ June 1742, Dict. p. 11852 ; though not to a claim for mediciiiei 
furnished to the deceased on deathbed, Kilfc. No. 1, voce Fukerary Expence, Peter^ 
4tr. Jufy 6. 1749, Dict. p. 11852. 

II This was found in the case of Lady Dunnipace, 5. Jufy 1750, Dict. p. 1 1852. 

$ The court, after a careful inquiry into the practice of the sheriffs in the diflerent 
counties of Scotland, and on reports from thirteen of the principal counties, found, t' 
the wages due to the servants of a bankrupt tenant, that is, to the servants kept for 
purposes of the farm ^^', are privileged debts upon the price of the bankrupt's efiectie 
and are preferable to arresters, Fac. CoU. Jan. 23. 1779, Melvil, Dict. p. 11853 % an~ 
an entry of the judgment was made, of the same date, in the books of sederunt ; 
edit. 1790, p. 595 ^. This preference appears, from the preamble of the act of 
derunt, to extend no further than to the term current at the period of bankruptcy, an* 
it is strictly confined to farm-servants. Thus, in a case where the bankrupt ta 
had exercised also the trade of a wright, and employed servants in both capacities, 
court, while they gave the labouring farm-servanu a preference to the extent of hal 
year's wages, found that the servants, the artisans, were not entitled to a similar p: 
ference on the materials of their handicraft, nnd only to be ranked as common a 
tors; Fac. CM. Jan. 31. 1781, WhitCy ^c. Dict. p. 11853. The preference has 
been denied to the overseer of an extensive distillery, in a case where a salary of L. 
per annum was allowed; Ibid. Feb. 3. 1789, Ridley , Dict. p. 11854 ^♦^ 

f There is another report of this case, Karnes. Set. Dec. No. 15. (Dict. p. 48^ ^i 
and see also Dict. p. 1 1852. Neither of these reports seems to warrant the gm< 








*< decrees of constitution, in order to show who wasjprf'mus veniens s but that there 
^ no absolute necessity for that, as the executor pays suo periculo s — but the pericul^msm 
^ is not, that there should be funds to pay the creditors, but that they are true ^ ^ 
** which he pays : And, in dispensing with decrees, the executor saves an expeme to 
«• the estate, which is utiliter gestum ;" Gardner, 28. N&o. 1810, Fac. CoU. 

Where an executor has made payment of a debt due by the defiinct, the credits it 
not bound to repeat on a shortcoming of the funds; Cathcari$ 17. Feb. 1804, Dk?^* 
V. Heir & Exec App. No. 2. Vid. infr. § 46, et ibi not. ^♦^ 

^^ Sanders^ 19. Feb. 1822, Fac. CoU. {S. 4" D.). 

^^' This was held to include ** fiurm-servants hired by the day to perform harvest 
** work, as well as those hired for a term ;** Lockhart, 14. Noo. 1804, Dict. v. PRI▼^ 
LXOEo Debts, App. No. 2. 

^^ The claim of a farm-servant for his current wages, is also preferable to the buid* 
lord's hypothec ; M^Glashan^ 29. June 1819, Fac. CoU. 

^^^ See on the subject of this note, 2. BeU Comm. 1€4. 

^^ See Glass, 23. Nov. 1821, (S. 4- D). 
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45. A considerable alteration has been made upon this head o£ 
our law by act of sederunt, Feb. 28. 1662. This act recites the 
prejudice sustained by the creditors of deceased persons who live 
at a distance, or are otherwise late in coming to the knowledge 
of their debtor's decease, through the earlier diligence of other cre- 
ditors, by which they were postponed, and perhaps totally exclud- 
ed from their payment r or preserving an equality, therefore, 
among all the creditors, a rule of preference is established, where- 
by every creditor, using diligence within half a year after the debt- 
or's death, either by obtaining himself decerned executor-creditor, 
or by citing one of the executors confirmed, is entitled to a pari 
passu preference with those who had used more timely diligence. 
Since this act of sederunt, an executor cannot avail himself of his 
right of retention, so as to exclude any creditor who shall have cit- 
ed him within the six months, and thereby shall have acquired a 
pari passu preference with him in virtue of the said act. Neither 
can he now make payment even upon decree, to any creditor, ex- 
cept a privileged one, though he should not be interpelled by any 
other ; because till the running out of the six months, it cannot be 
known how many creditors may be entitled to a dividend out of the 
executry-funds, by having used diligence within that time. The 
chief purpose of citing the executor within the six months, is to 
give him a notification of the debt upon which the citation pro-^ 
ceeds. And therefore,^r5/, A testamentary-creditor, even without 
citation, stands on an equal footing with those who have cited the 
executor ; because his debt is sufficiently made known to the exe- 
cutor by the testament. Scf/^, A bare citation within the six months 
by one creditor, does not found him in a preference to those 3¥ho 
shall cite the executor after that term, while the executry-funds 
are still in medio ; July 1 742, Cred. of Johnston^ (not reported) ^*^ ; 
£oi the act of sederunt was intended simply to discourage too nastj 
diligence, by bringing in all the creditors pari passu , who should 
use any step of diligence within the half-year, but by no means to 
give a bare citation as strong effect as a decree, or to exclude those 
creditors who shall after that time have first completed their dili- 
gence. But a decree within the six months will exclude all credi- 
tors using diligence afterwards, because a decree is a legal ground 
of preference ^''. 

. 46. After the six months are expired, it is the executor*s duty 
to bring into the field all the creditors who have used that diligence 
which is prescribed by the aforesaid act of sederunt, that the whole 
executry-fund may be divided among them, according to their se- 
veral degrees of preference. As that act relates to such creditors 
alone who have used diligence within that period, questions of com- 
petition among those who have used no diligence till afterwards, 
must be determined by the legal rules of preference, as if thp act 
of sederunt had never been made. In a competition between two 

creditors 

•♦^ Reported by Elch. v. Executor, No. 10. See also M^DouaU^ 19. Feb. 17M, i». 
Mo. 9 ; reported by Karnes^ Dior. p. S141, and by Kilk. DicT. p.* 8986, in which last 
report the case of JoAns/cm is noticed. 

^^7 <c i( jg „Q^ settled, that xekUe the fund coniinues undistributed in the hands af 
^ the executor, a decree in favour of one creditor gives no prefere^ice over oClm, 
*' provided they have interpelled the executor from payment by a sumnons i^ 9. Bdt 
Comm. 90. and 94, citing Russell v. Symesj 1791 ; BelPs CaseSf 217 ; see also IXmlap^ 
29. Jan. 1824, (S. ^ D.). ^ 
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creditors of this kind, the preference was governed formerly by the 
priority of the citations ; JiUy 1723, Sir J. Gray^ (Dict. p. 3140) ^*^ 
But by the later practice, which appears more agreeable to law, the 
first citation gives no preference by itself; Feb. 15. 1738, Graliam^ 
(DiCT. p. 3141) ^^^. The executor may, after elapsing of the six 
months, use the right of retention which was competent to him by the 
former practice, as to all debts due by the deceased to himself, which 
will be equally available to him, as if he had obtained decree, and 
consequently will found him in a preference before all creditors 
who have used no diligence within that period, though they sliould 
immediately after sue for their debts ; Falc. i. Dec. 22. 1 744, Cred. 
of Crichen^ (Dict. p. 10007). Legatees, being gratuitous creditors, 
are postponed to the onerous creditors of the deceased ; but a le- 
gatee who has actually received payment, is not bound to restore 
to the creditors of the deceased the sum bequeathed, if it shall ap- 
pear that there was originally a sufficient fund in the executor's 
hand for satisfying both creditors and legatees, though he should 
afterwards have become bankrupt ^^^ ; for legatees cannot by any 
action compel an executor to clear off the executry-debts ; the 
creditors themselves are alone to blame for having neglected to sue 
him while he continued solvent ; and therefore ought to be the on- 
ly sufferers, and not the legatee, who received optima Jide what had 
been bequeathed to him by the proprietor as his own ; Fac. Coll. ii. 
241, [Robertson, July 29. 1760, Dict. p. 8087). The expense of 
confirmation, and the other charges necessary for the common 
management, come off the whole head of the executry-funds, and 
are therefore, like the debts properly called privileged, preferable 
to every other creditor. All the creditors of the deceased who 
shall use diligence against the moveable estate of their debtor with- 
in a year from his death, are preferable to the creditors of his next 
of kin ; but after that period, the creditors of the next of kin have 
access to attach what remains not affected by the proper credi- 
tors of the deceased, according to the form prescribed by 1695, 
c. 41 ''\ 

47. By our old custom it behoved executors who "wanted to be 
discharged of their trust, and have their accounts settled, to apply 
for formal decrees of exoneration, upon actions to be pursued by 
-them before the commissaries against all interested in the executry ; 
\irhich decrees must have contained a particular inventory both of 
file fiinds and debts of the deceased, and an account how every 
part of the executry-funds was applied ; for general decrees of ex- 
oneration 

^♦® Reversed on appeal, Robertsoris Ap. Ca. 483. 

^^' This doctrine received the sanction of the court in Wallace^ 16. ilfoy 1821, Fac. 
C(oU. (S. JT' ^') ; where it was also found, that in case the legatees have not actually re- 
ceived payment, they will still be postponed to creditors, notwithstanding the testator 
left funds originally sufficient to satisfy both debts and legacies ; Ibid. Vid. supra, 
§ 43, et ibi not. ^^^, ap.Jin. 

650 (I ^Q statute applies only to the case where the executor is not ^confirmed and 
€€ file creditor is found (forced ? ) to take indirect means of getting at the executry ; and 
<* therefore, if the preference (of the ancestor's creditors) depended on the statute alone, 
<* it might perhaps be denied where the executor has confirmed. But as it is a prefe- 
^ rence at common law, grounded on the fide-commissary nature of the executor's of- 
<< fice, it follows, 1 • That even where the executor is confirmed, the creditors of the 
•^ deceased have preference over those funds of the deceased which can be distinguisb- 
<< ed and identified : and 2. That this will subsist even ctfler expiration of the year, in 
<< whatever way the executry has been taken up, provided the fund can be clearly iden- 
*« tified ;" 2. Bell Comm. 96, citing Dirl Exer. 91. and 92 j and Tait, 12. Feb. 1779, 
Dict. p. 3142; supr. § 42. 

VOL. II. 10 X 
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oneration were accounted as covers to fraud, and concealments, and 
therefore did not avail the executor, St. B. 3. U 8. § 75 ; Durie^ 
March 10. 1632, L. Ludquhairrij (Dict. p. 3872). But now of a 
long time this action has been disused ; and executors, when they 
are sued by creditors, are admitted to plead, by way of exception, 
that the inventory is exhausted by lawful articles of discharge. 
What articles are sufficient for that purpose, may be gathered from 
the four preceding paragraphs. It may only be farther observed, 
that it is no good aefence for the executor, that the testament is 
exhausted by lawful sentences recovered by the other creditors 
against him, unless he can also plead, that payment has been made 
by him in consequence of those sentences ; for every creditor, af^ 
ter he has interpelled the executor by process, has a right to dis- 

Eute his preference against all the other creditors, even those who 
ave obtained decrees upon their debts, if, when the action is 
brought by them against the executor, payment has not been made 
of the sums contained in these decrees ; Durie^ Jviy 8. 1634, (Prc»^ 
ton^ DicT. p. 3881). The exception oif exhatisted^ which is plead- 
able by executors, may be elided by the creditor's reply of superin- 
tromissions, i. e. that the executor has intermeddlea with more of 
the effects of the deceased than were contained in the inventory. 
As for the debts due to the deceased, which continue unpaid not- 
withstanding proper diligence used against the debtors, the exe^ 
cutors may be released of those, by producing to the court decrees^ 
and registered hornings, and assignmg them to the creditors, to^ 

[ether with the grounds of debt in the manner explained, mpf^ 

41. . 

48. The law itself has divided succession into two branches^ tli_ ^ 
heritable and the moveable ; and as each of these ought to be^^^^ 
the burdens which naturally attend it, the heir is the proper debkh.^^ 
or in heritable debts, because he succeeds to all the subjects upcr^:^^ 
which those debts are secured; and the executor is primarily liab^]^ 
in the moveable debts, because he is considered as heir in t^l^^ 
moveable estate. Though, therefore, not only heirs but executory 
represent the deceased to the extent of the inventory ; and con se^ 
quently both one and the other are directly liable to the creditoj*s 
of the deceased, who have, by the style of their bonds, not only ttic 
deceased himself, but his successors or representatives, bound i» 
payment; yet by our ancient law, 1503, c. 76, the heir was p 
tected a^dnst all actions on moveable debts for a year afler his i 
cestor's death, because he was not the proper debtor. A year 
indulged to the heir, because that space of time appears, by Htm^ ^ 
said statute, to have been allowed, by our former practice, to < 
cutors to make up a state of the executry ; afler which the heir 
entitled to call for that account, and to take security of them to 
lieve him of the moveable debts, to the extent of the free moveab^^^ 
estate ; and it was thought unreasonable to subject the heir to tfa^^ 
payment of moveable debts, till he had it in his power to call th*-— ^ 
executors to account By our present usage, however, in coal 
diction to this statute, the heir may be sued for moveable debi 
immediately afler the ancestor's death, if by his actual entry he h 
lost the benefit of the annus deliberandi ; and thus, though he 1 
only a subsidiary debtor, he is less favoured than the executor hinr:'' 
selj(, who cannot, since the before-cited act of sederunt 1662, t:^ 
obliged to pay any of the executry-debts sooner than six montKi^ 
after the debtor's death. From this doctrine, that the burden ^ 

tbe 
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subject with which he intermeddled was not the property of thQ 
deceased) if, for instance, he had purchased it bonajide in the way 
of trade, he is not to be accounted a vitious intromitter, thougn 
that subject should be afterwards proved to have been the property 
of the deceased at the time of his death : But as the property of it 
could not in such case be transferred to the intromitter by the sell- 
er, who was not himself the owner, he may be compelled to re- 
store it to any creditor who may afterwards confirm it Neither 
is this passive title incurred where the intromission is necessary, 
that is; where it is barely custodi<B causae or for preservation ; as 
where the widow or next of kin does no more than continue the 
possession had by the deceased, for the behoof of all interested in 
the executry, that the goods may be saved from perishing. But 
the necessity of the intromitter, that is, his destitute condition, is 
no good defence against the passive title ; so that if he dispose of 
any part of the deceased's goods, or their price, for his own behoof, 
he is liable passive. This is carried so far iiif our practice, that a 
widow was found liable as vitious intromitter, though she had in- 
termeddled with no more than was applied to the sustenance of her 
and her children, who had no other fund to keep them from starv- 
ing ; Durie^ March 20. 1624, Cochran^ (Dict. p. 9825). 

54i This passive title is introduced merely m favour of creditors 
whose debts are constituted by an obligation inter vivos ; and there- 
fore such as have only a right by legacy, or by a donatio mortis causth 
cannot sue upon it ; yet a bond of alimony by a father to his unpro* 
vided daughter, though it should be so conceived as not to take ef- 
fect till after his death, is justly considered as a debt by obliga- 
tion, rather than as a donatio mortis catisa^ because fathers lie un- 
der a proper obligation to maintain their children till they can do 
for themselves; Dec. 5. 1729, Lock^ (Dict. p. 9864), observed in 
(Folio) Dict. ii. p. 43, 44. Upon this ground also, vitious intro- 
mission is not pleadable against an intromitter, by a widow, for the 
share falling to her^wre relictcBj or by the children for their legitim : 
For though both of these have a claim to certain proportions of 
the moveable estate of the deceased, they are not creditors. And 
eveh creditors themselves, where their debts are heritably secur 
cannot insist against vitious intromitters, till the heir, who is thi 
primary debtor in that sort of debts, be first discussed. No en 
tor of the deceased can sue the intromitter's heir on this passivi 
title ; for vitious intromission is a delict ; and delicts, being 
sonal, can affect no other than the intromitter himself, who is th _ 
delinquent But an action, when restricted to simple restitution, 
competent to a creditor against the heir of the intromitter ; fi 
though an heir does not represent his ancestor in penalties, yet he 
does in civil obligations ; and the ancestor's intromission inducer 
an obligation, not only against himself, but against his heir, for re- 
storing the subject intermeddled with, or its value ^^\ 

55. If vitious intromission be a delict, it follows, that where there 
are several vitious intromitters, any one of them may be sued by a 
creditor of the deceased in solidum for the whole of uie debt due to 
him, without the necessity of making the others parties to his suit; 
for in delicts every one of the offenders must be accountable for all 
the consequences of the wrong, as fully as if he had had no acces- 
sories : 





e 

s 



^*^ Penman^ 15. Dec. 1775, Dict. p. ^856. 
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TIT. X. 



Of Last Heirs and BoiStards. 



Feus formerly 
reached no far- 
ther than to the 
heirs contained 
in the grant; 
bat now they go 
to heirs whatso- 
ever. 



In default of 
heirs whatso* 
ever, the King 
succeeds as uUi- 
fftus hareS0 



FEUDAL rights were at first granted by superior^ only during 
pleasure^ or for the vassal's lifetime, upon whose death the 
lands returned to the superior who granted the right ; B. 2. ^. 3. § 4. 
Even after feus became hereditary, they were deemed so far dricH 
jurisj that for some time they reached no farther than to the sper 
cial heirs contained in the grant, in default of whom the superior 
resumed his right, Lib. L Feud, t 20, ^ Lib. 2. t. 11, to the ex- 
clusion of the heirs of line. This continued to be the law of Scot- 
land, not only in the opinion of Craig, Lib. 2. Dieg. 17. § 11, but 
in that of Dirleton and Stewart, voce Limitation, and of Macken- 
zie, § 1 , A. t. : For which reason the vassal who was to get the right, 
that he might prevent the exclusion of his heirs whatsoever from 
the succession, took care that, afler calling all the special substi- 
tutes, a clause should be inserted in the charter in the following 
words, or words of the like import {whom failings to his heirs whdU 
soever.) But Stair, and all our later lawyers, have maintained, agree-^ 
ably to our present practice, that since the nature of feus has been ao 
much altered from; gratuitous to patrimonial rights, the superic^^ 
ought to be held, by granting a charter, even when it is limited %^ 
a special order of heirs, to be fully divested of the property, witl^, 
out any right of reversion to himself upon failure of^ the speci^^ 
heirs, unless he has expressly reserved such right in the grant, aj 
allowed the vassal a valuable consideration for it i Foe. Coll. ii. 19 
{Johnston^ July 31. 1759, Dict. p. 4356). It may therefore be 
eluded, that where there is no such reservation, the succession 
by our present law, devolve upon the vassal's heir of line, and m 
on his superior. 

2. In the same manner, when a grant was made to a vassal asr J^ 
his heirs indefinitely, without any limitation, some feudists h«v*3 
maintained on the authority of L^. L Feud. tit. 1. § 4, that if th:^ 
vassal had no heir within the seventh degree, the superior, wheth^^ 
the King or a subject, did by the first feudal rules return to 
right of his own lands. Others afRrm, that the superior*s right 
excluded, if any one claimed the succession, who could pro 
propinquity to the vassal, let the degree of blood be ever so 
mote ; Lib. 2. Feud. t. 58. This last opinion seems to have 
agreeable to our first feudal usages, Reg. Maj. L. 2. c. 55. § 
where the overlord's right of return is said to take place, only upcw 
the failure of an heir, without any distinction of degrees ; ana to 
the practice in Craig's time, who cites two decisions m the case rf 
persons being served heirs to their ancestors, though the one ww 
beyond the tenth degree of propinquity, the other beyond the se- 
venth, to the exclusion of the right of the superior, Lib. 2. Dieg. 
17. § 11. But in this all were agreed, that if the vassal had no 
heirs at all, then the feu returned to the superior. By our lat» 
customs, however, this right is cut off from the superior, and trans- 
ferred to the sovereign, who by his prerogative-royal excludes all 
other superiors. By the law at present, then, in default of heirs 

1 whatsoever^ 
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BobKlIL of it is Bnuniverntasj which in other cases is called an kareditaii^ 
'^"^^'"'^^ comprehending the whole estate of the deceased ; and it passes, as 

succession does, from the dead to the living. And the plain reason 
why the King's donatarj is not liable beyond the extent of the in- 
ventory, and consequently not subjected personally, except in so 
far as he has intermeddled, is, that this special right of succession 
in the sovereign arises from the law itself, without any act of his^ 
which can be justly interpreted to extend the obligation farther 
against him. Neitlier is this peculiarity inconsistent with repre- 
sentation ; for, not to mention executors who are quodammodo heirs, 
a method has been established in our law, by which those who en- 
ter cum beneficio inventarih represent their ancestors in the most 
proper sense, and nevertheless are not liable vltra vireg inventarii. 
it has therefore been adjudged, that if one who has no heir to suc- 
ceed to him, shall grant a deed on deathbed, alienating his heritage 
in favoiur of a third party, the King is entitled to set it aside as 
granted to his prejudice, by an action of reduction ex capite lectin as 
if he were the proper heir; Fac. Coll. l. 86, [Goldie^ Jtdy 31. 1753, 
DiCT. p. 3183) ^^* *. But this doctrine is farther confirmed and am- 
plified below, § 5. The creditors of the deceased to whom the King 
succeeds, may cany on all legal diligence against their deceased 
debtor's estate, — whether heritable, by adjudicatiouj-r^-or moveable, 
by confirmation, in order to make theirpayment effectual ; Or. lAb. 2. 
Dieg. 17. § 12. 15 ; see St. B. 3. t. 3. § 47. But in the deducing 
of such diligence, the officers of state must be called as parties ; be- 
cause the subject which the creditors are insisting to affect, is the 
sovereign's property, who therefore has an interest to except to the 
ground! of Lbt upon which the diligence is to proceed. ^ 
The King sue- 5. This is the proper place for treating of the crown's right aris- 

oeeds as ulttmus [jjg g.Qju j^^ death of a bastard. It has been explained ^o thejr 
lards. *^ *^® whom the law accounts bastards, mpr. B. \. t. 6. ^ 49, 50; the 

effects of bastardy may be now considered. It is a settled rule in 
the law of Scotland, That there is no succession by the mother, 
/. 8. § 8 ; and that all estates, whether heritable or moveable, can^ 
after the death of the owner, descend only to such as are related to 
him by the father. A bastard, his father being uncertain, can have 
no relations by the father, and, of course, no collateral heirs upoB 
his death. If he die without lawful issue, therefore, the King taliL<& 
up his succession by the necessity of law, in the character of Isetft 
heir. Hence it appears that bastardy is a proper species of u Uim m %i 
hcsresj the crown succeeding, because the bastard has no agnates ^ 
claim his succession. The crown's right too is precisely the wwcse 
in bastardy as in the other. It comprehends the universitas homr^m 
of the deceased. It cannot be hurt by a deed on deathbed, Sl^nef 
voce Bastarbus ; Cr. Lib. 2. Dieg. 18. § 14 ; St. B. 4. t. 12. f t 
The same methods must be pursued by the King to make good hk 
interest in the succession. On the otiier hand, the estate which 
accrues to the crown, is in both cases subjected to the same ^i- 
gence of creditors, and to the same burdens ; the widow, ex* gr. is 
entitled to her legal provisions of terce, and jus relicttBj in both ; 
for the donatary's right is no better than a right of succession, unce 
he is assignee by the King, whom the law looks upon as successor ; 
and the legal provisions of widows cannot be hurt by any right of 
succession, wnether legal or testamentary ; Duties July 7. 1629, 

Wattane, 

* Sec Karnes^ Rem. Decis. toL ii. No. IS, Begj Feb. 1741, Dfcr. p. 818S. 

•*^ Vid. stqnr. t. S. $ 100, not. f, and **7. 
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former marriage by divorce, are not, in the opinion of Stair,* bas* 
tards, notwithstanding the act 1600, c. 20. If this opinion be well 
founded, the crown's right here explained cannot take place to their 
prejudice ; for as they are not bastards, they have tne power of 
testing ; and upon their death, their legal heirs, though not of their 
own body, will take the succession. 

7. Bastards are sometimes legitimated by the Sovereign. Legi- 
timation, in the proper sense of the word, and in that of the Ro- 
man law, entitled the person legitimated to all the rights of lawfiil^ 
ly begotten children ; for which reason the Romans did not admit 
of legitimation per rescriptum principisj where the bastard's father 
had at the time lawful issue, that so their right of succession might 
not be divided with the bastard ; Nov. 89, c. 9. Letters of legiti- 
mation with us, though they contain high-sounding clauses, have 
no tendency to hurt the right of third parties ; they enable the 
bastard to dispose of his moveable estate by testament, Stairj 
June 18. 1678, Commm. of Berwickshire^ (Dict. p. 1351) ; but they 
encroach not in any degree upon the rights, either of the lawful 
children already procreated by the bastard's father, or of those he 
may afterwards beget in lawful marriage, or of any of their posteri- . 
ty ; for the sovereign cannot, nor is presumed to intend the cuttings 
off the right of third parties. The bastard is not therefore entitled, i 
consequence of this sort of legitimation, to a bairn's part of gear, no: 
to any share of the father's succession. Yet where the right of thir^^ 
parties is not affected, the King may effectually renouuce any ngh 
competent to himself in favour of the bastard or any other, 
he himself is the only sufferer by such renunciation. Though 
therefore he is by law entitled to the bastard's succession, he ma. 
by letters of legitimation, enable that person to succeed ab inicMti 
to the bastard, who would have been his heir, had the bastard 
procreated in lawful marriage. This prerogative was exercised 5^ 
letters of legitimation, granted by K James III, anno 1479, in Fm- . 
vour of Andrew Lord Evandale, and Arthur and Walter Stewarts;^ «■ 
all natural sons of Sir James Stewart, son of Murdoch Duke of Al-— 
bany ; in virtue of which, Alexander, the son of Walter, succeeded M 
to his uncle Andrew in the estate of Evandale * : And though it hat ^ 
been lately drawn into question, on pretence that the sovereign 
cannot grant away future casualties in prejudice of his successors, 
that effect of legitimation has been sustained ; Fac^ Coll. iu 79, 
(Ramsay 9 Jan. 4. 1758, Dict. p. 1359) f- 

8. This title may be concluded with mentioning some of the 
chief bars or obstructions to succession by the law or usage of Scot- 
land. As the legal rights of succession are, in this and all other ' 
civilized countries, grounded on marriage, they can be claimed by *" 
those alone who are procreated in lawful marriage ; and consequent* — 
ly, the issue of such marriages as the law has reprobated are incapft-*— 
ble of succession. It is upon this ground that bastards, becau 
they are procreated of an unlawful conjunction, are disabled froi 
taking by succession abintestato. Stair, jB. 4. ^. 12. § 1, and Bank— b 
ton, B. 1. 1. 2. § 4, are of opinion that this position ought to be li 
mited. They admit, that bastards cannot succeed to their fathei 




^ See die letters of legitimation in Crawfurd's Lives of the Officers of States p. 48A 

f It has since been found, that letters of Intimation do not entitie agnates to sue* 
ceed to a bastard, without a special provision in their favour ; Fac. Colk Feb. 10. 178^ 
HunUr^ Dict. p. 1S6S. 
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-'^^^^"^^ feudal rights by voluntary disposition^ mpr. B. 2. t 3. § 16^ but 

declared incapable, by 1700, c. 3, of succeeding in heritage, if they 
shall refuse to sign the formula prescribed by that act, containing a 
renunciation of ropery ; and the succession is, upon such refusal, 
declared to belong to the next Protestant heir who would succeed, if 
they and all the intervening Popish heirs were naturally dead* llie 
Popish heir may, within ten years after incurring the irritancy, be 
restored to the succession, if he purge himself of Popery, by signing 
the formula; in which- case, the Protestant heir who for a time ex* 
eluded the Popish, makes all the intermediate rents his own, after 
paying the current interest of the debts afiecting the estate, and 
Its other yearly burdens. If the Popish heir neglect to purge him-» 
self within the ten years, he forfeits his right for ever *. ^ 
Aliens cannot 10. Aliens, by which are understood those who are born out of 

succeed in feu- the kingdom, and are subject to the dominion of a foreign prince f , 
dal righu. ^5a,n neither enjoy nor succeed to a feudal subject in a country to . 

whose sovereign they bear no allegiance. The reasons of this may -i 
be collected from the nature of feudal homage and fidelity ; for i£^ 
an alien should be allowed to enjoy a feu under a prince to whonc^ 
he owed no obedience, the jurisdiction and power which the 
lord has naturally over the person, as well as the estate, of his vi 
sal, would be rendered elusory, by the vassal continuing to teAi 
in his native country under the liegeance of another pnnce : Nc 
ther can one who is a vassal to two difierent sovereigns, in case ^ 







* See Statute SS. Geo. III. c 44, referred to in a note subjoined to B. ii. tit. S. f 
See also Fac. CoU. Feb. 17. 1803, Ferguson, Djct. p. 87SS. 

f It is enacted by 7. Anne, c 5, (*' for naturalizing foreign protestants,'') { S^ 
the children of all natural-born subjects, born out of the liegeance of her Muestjr, _ 
heirs and successors, shall be deemed to be natural-born subjects of this kingdom. j^ 
explanation of this statute, it is enacted, by 4. Geo. II. c. 21. $ ), That all children bc^wn 
out of the liegeance of the crown of England, or of Great Britain, whose fathen ^trt 
natural-bom subjects of the crown of England, or of Great Britain, at the time of 
birth of such children respectively, shall, by virtue of the above clause in the 7lb of Qs 
Anne, and of this act, beheld to be natural-born subjects of the crown of Great Britain. 
But by § 3, thi^ provision is not to extend to children, whose fathers, atthetimeofclke 
birth of such children respectively, may be attainted of high treason, either in this U^g* 
dom or in Ireland, or liable to the penalties of high treason or felony in caseof tbeir f^ 
turning to this kingdom or into Ireland, without the king's licence, or in the set ^*l 
service of any foreign prince or state at the time in enmity with the crown of Engfv^^ 
or of Great Britain. These privileges are, under the like exceptions, comibimies^^ 
to grandcliildrep, by IS. Geo. III. c. 21. $ I, which enacts, That all persons \mu^^^^ 
of the liegeance of the crown, whose fathers are, in virtue of these two acts, nsUpP^ 
born subjects, shall, in like manner, be considered to be natural-born subjects. 

Under these statutes, which extend equally to all parts of the united kitigidM of 
Great Britain, it has been found in the English courts. That the son of an alien fiitbtf 
and English mother, bom out of the king's allegiance, cannot inherit to bis mother n 
this country, Doe versus JoneSf (4. T. R. p. 100]. There appear in the books no (fe- 
cisions of the Scottish courts upon the import of these statutes. See foe. CoU. Mty IS, 
1792, Stewart, Dict. p. 4649. 

At a period when there was an unusually great resort of foreigners to Great BritiiOi 
the legislature, in order to prevent any danger to the public tranquillity from thstdr- 
cumstance, imposed, by a temporary st&tute, 33. Geo. III. c. 4, various restraints npoD 
aliens of every description. This act, after having been continued by subsequent sets, 
and amended 38. Geo. III. c 50 and 77, was repealed after the eoncltision of peace vidi 
the French Republic, by 42. Geo. III. c* 92, which, however, substituted d^er provi- 
sions in lieu of the former. This act, on the renewal of hostilities, was repewod bt 
43. Greo. III. c. 155, (parsed August 12. 1803), ** for establishing, antfl three moodis 
<< after the ratification of a definitive treaty of peace, regulation respecting aliens sr- 
^ riving in this kingdom, or residing therein, in certain cases ^fV* 

- ■— ■ «< 

660 Vanous other statutes, directed towards the same object, have since been passed. 
The existing statute Is 7. Geo. IV. c. 54. 



9241 An Institute of the Law of Scotland. 
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<^^"^^^^^ succeed, or be succeeded to, even in moveables *. And it obtains 

at this day in France, that on the death of any foreigner who had 
taken up his fixed residence there, the King succeeds by the Droit 
(Taubeine^ alibi nati f , to the moveable estate of the deceased ; but 
where a foreigner goes to that kingdom as a traveller, a merchant, 
or a public minister, without an intention of fixing his domicil 
there, the Droii cPatibeine is excluded. It may weU be doubted 
whether this right was ever claimed by our sovereigns, notwith- 
standing those statutes which take it for granted. 
Disability fixmi IL The disability to succeed, arising :^om a forfeiture in conse- 

forfelkure. quence of high treason, or from being convicted of the crime of 

murdering a parent, will be treated of under lit. Crimes. 

• See 1661, c 39, and 40 ; 1681, c. 12. .. 

f See this term explained, Spelm. Gloss, p. 24f. 
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TIT. I. 
Of Actions. 

IT would import us little, that rights belonged to us, or that per- 
sons stood obliged to us, if there were no method by which we . 
might make those rights effectual, and attain the enjoyment of our 
property, or compel those who stand bound to us to perform their 
obligations. If we were left at liberty to do ourselves justice by 
our own authority, on occasion of every difference with our neigh- 
bour, there would soon be an end of government. The judge or 
magistrate therefore must be applied to, by a proper action. As 
the special purposes and properties of most of the actions now in 
tise with us, have been already considered at some length in the 
course of this treatise, we shall content ourselves with explaining, 
in this place, the general nature pf actions, and the most material 
divisions of them received in our law, excepting a few, which, be- 
cause they have not been handled before, deserve a fuller conside- 
ration. 

2. The Romans defined an action to be, A right of prosecuting 
in judgment what is due to us : But that term, in its more common 
acceptation, is understood of the actual exercise of the right ; and 
in this sense, it may be defined, A demand regularly made and 
insisted upon, before the proper judge, for the attaining or reco- 
vering of a right. He who makes the demand is called the pursuer j 
and he who is subject to it, against whom the action is brought, the 
defender. 

3. By our ancient law, the greatest part of actions proceeded on 
brieves issuing from the Chancery, which were directed either to 
the justiciar of Scotland, or judge ordinary, who tried the matter 
by an inquest or jury ; and upon their verdict, veredtctum^ judg- 
ment was pronounced. Brieves were either retourable or not re- 
tourable. Retourable brieves were not executed against any spe- 
cial defender, but barely published at the market-cross of the 
county town ; because the parties who applied for them wanted no 
more, than to declare a right belonging to themselves, without any 
conclusion in the libel against others. Such were the brieves of 

VOL. 11. .11 B inquest^ 
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inquest, or service of heirs, of tutory, idiotry, &c ; and they were 
styled retourable^ because the verdict of the jury was returned to 
the Chancery by the judge to whom the brief was directed. Brieves 
not retourable were the ground of proper actions, to be insisted on 
before the judge competent ; on which account they got also the 
name oi pleadable^ as the brief of right, of mortancestry, of terce, of 
division of lands, &c. *. This sort of brieves must hive been 
served against special defenders; but the judge, after pronouncing 
sentence accordmg to the verdict of the jury, made no return either 
of the brief itcelf, or of the verdict to the Chancery. Lord JStair 
conjectures, 5. 4. /. 1. § 2, that James I. of Scotland, who had been 
long bred in England, where brieves are to this day the foundation 
of all actions pursued in the court of Common Pleas, did, on his re- 
turn from thence, erect in this kingdom a Chancery, and establish 
the use of brieves after the example of the English ; but mention i 
made of brieves, not only in numberless passages of the books o 
the Majesty, which are by some excepted to, as of suspected au- 
thority, but in the undoubtedly genuine statutes of William, c. 39 
who reigned upwards of two centuries before the return of James ' 
and in the first statutes of Robert I. c. 19, from whom James w 
descended in the fourth degree* We have to this day retained 
use of sundry brieves which have been already explained ; but u 
on the institution of the college of justice, summonses were intr 
duced into our law in the place of brieves, as the foundation 
most of our ordinary actions ; and the clerks of the signet are i 
trusted with the forms both of them and of diligences : See 16 
c. 59, 60, 61, &c. 

4. A summons is a writ which goes forth under the authoritjr 
direction of the judge before whom the action is to be brought, i ^^ 
citing in the libel or declaration the pursuer's title, with the grour^ 
and extent of his right or demand, and concluding with a warraxit 
to the proper officer of court for citing the defender to appes 
When it is applied to actions brought before the court of sessio_ 
it issues from the King's signet of the session, and the warrant fSnt 
citation is directed to messengers. It ought to be observed, th^^** 
where mention is made of the word summons or summonitioriy intfcr^^ 
old books of our law, or in our statutes prior to the institution ^^ 
the college of justice, as in 1429, c. 113,. that term is to be undeir^^' 
stood, not of the warrant of citation, but of the citation given upc^^^ 
the warrant 

5. By our former practice, when a summons passed the sign, 
it contained little more than the pursuer's name, the date of s i 
neting, and some words of style ; and even when it was executm^^ 
or served against the defenders, nothing more needed be filled ^^^ 
in it, except their names, and the diets or terms of appearance. tt 
was judged sufficient, if the libel was engrossed in it at any tir»i^ 
before calling of the summons in court. But as defenders coxMJd 
not possibly come prepared to answer, till they were apprised of 
the nature and ground of the demand to be made against them, ^ 
summonses were, for the greater dispatch of business, directed to be 
fully libelled, before the citation given to the defenders. This was 
provided, first by some temporary acts of sederunt, Feb. 16. 17iS, 

^; 

* It bas been found, that a brief of division among heirs-portioners cannot be sd* 
Toeated from the sheriff of the county where the lands lie, to the court of 
Puc. Coll. Feb. 22. 1772, Cathcart, Dicr. p. 766S. 




\ 
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styled, the certificcUionofthe summons^ which is the penalty to be inflict- 
ed oh the defender, if he shaU neither comply with the will of the 
summons, nor shew a reason why he is not bomid by law to comply 
with it ; and it is so called, because it certifies or gives notice to the 
defender what the judge is to do, if he shall refuse obedience to the 
will or command of the summons. ' The defender's contumacy, 
when reiterated, was, by an old temporary act, 1449; c. 29, punish- 
ed with the forfeiture of his lands and goods to the King ; and if 
he had no estate, with an outlawry. But now the certification is 
milder ; and in general amounts to no more, than that if the party 
cited shall not appear, the judge shall proceed to take cognisance 
of the cause, as if he had appeared. A special certification is estar- 
blisbed by custom against pursuers, who, after commencing a suit, 
neglect to prosecute it : The defender may, in that case, take pro- 
testation against the pursuer for not insisting ; which, after it is ad- 
mitted by the judge, has this effect, that the depending process falls, 
instantia perit ; but still the pursuer does not lose his right of actionj^, 
but may bring a new action upon the same ground of right ^ 

8. All executions of summonses must express the day of com-- 
pearance, which, however, is commonly left blank, till the summons 
oe called in court ^ The last diet of compearance ^ must be within 
a year after the date of the summons, where the summons bears, 
as is frequently the case, the days of appearance to be, " the 
and days of next to come :" but if the words next to 

come^ are omitted, the first diet of compearance ^ may be made with- 
in a year of the date of the summons, and the second diet within 
a year of the first diet. The summons must be called by the clerk 
of the process within a year after the last diet, otherwise the de- 
pending process falls. This calling of the cause in the outer-house, 
by the clerk of the process, after elapsing of the days of com- 
pearance, was the first step taken in it by the pursuer. The most 
ancient practice required tliis form to be gone about in the presence 
of a judge : And though no judge has for a long time past interpo-**^ 
sed his authority to it in person, yet he is in the judgment <v^ 
law considered as present ; so that it is stiU to be deemed a judici 
step ^. For this reason, a summons becomes, after being called, 
depending process, and, as such, though it should lie quite negl 
ed for years together, may be afterwards wakened and insisted 
at any time within the years of prescription ; Fax:. Coll. ii. 12- ^ 
{Ross J ^c. July 22. 1758, Dict. p. 11996); Act of sederunt, Feb.^^^ 
1718*. Though the defender be under age, he must be cited ^dm 
the summons as a party to the suit ; but because a minor oideb^^ 
stand in judgment by himself, his tutors or curators must also le 
made parties ; not indeed by their special names and designatioiu 
personally, because it is possible the pursuer has no means of knoir- 
ing who they are, or where they can be found ; but edictally at the 
markets-cross of the county-town of the minor's residence. These 
edictal citations are frequently used, even where the minor has no 
tutors or curators, to cut off all ground of cavilling firom such de- 
fenders 

♦ See Fac. Coll. June 25. 1778, Wilsons^ Dict. p. 12003. 

^— . T] 

^ Where the action has been ill laid, or the closed record inaccurately or defective Ui^ 

ly made up, the pursuer may at any time abandon the cause on paying full expeiM |i|^ 

to the defender, and bring a new action if otherwise competent ; 6. Geo. IV. c. ISO. $ 1<^ li j^ 

* See Fac. Coll McDonald, 26. Nao. 1825, {S. 4- /).) r» 
^ Vid. supr. not. \ j'l 
^ This matter is now regulated hy A. S. 11. Jidy 1826. \^ 
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f^rh^eTs as lay hold of the smallest appearance of a plea to cast ae- 
on a no-process ^. The forms required by law in the execution 
summonses against defenders have been set forth, B. 2. t. 5. 
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. Sundry actions proceed upon a citation by warrant of the 
rt of session, without any summons issuing from the signet, and 
therefore denominated summary actions. Thus bills of com- 
int exhibited against members of the college of justice, or other 
ctisers in the court, relating to the exercise of their employment ; 
^igainst factors on sequestrated estates, or other persons named 
^D ahy oflBce by the court ; or against inferior judges for their con- 
cept of authority, in exercising jurisdiction in an action after an 
m mated suspension or advocation ; or against officers of the law ^ 
oppression * j or against litigants in any action brought before 
court, who have been guilty of any wrong, pending the suit ' ; 
jr be all tried by a summary action. When reasons of suspen- 
are ordained to be discussed summarily upon the bill, without 
ing letters of suspension under the signet, vid. infr. t. 3. § 19, 
-C sort of process may without impropriety pass also by the name 
summary action. 

0. Actions are divided both by the Roman law and ours into 
\ and personal. A real action, or actio in rem^ is that which 
es from a right in the thing itself, or a Jus in re; and is ground- 
ecL^ either upon the right of property, which is the highest right 
tW a.t one can have in a subject ; or on a right of servitude, hypothec, 
pledge, ^c. which are inferior real rights, A personal action is that 
vHich is founded merely in a right of obligation against a person, 
or A Jus ad rem. From this difference in the ground of the actions, 
arises also a difference in their forms and properties. In personal 
act^ions, the pursuer can direct his suit against no other than the 
person who stands obliged to him, or his heirs ; but actions that 
arise from a right in a subject, may be directed against all posses- 
sors of that subject, though they should not represent the granter. 
Though the epithet oi real actions is, in vulgar speech, applied on- 
ly to such as relate to heritable rights ; yet every action founded on 
a right in any subject, though it should be moveable, is, in a legal 
sense, real, and therefore may proceed against every person who 
holds the possession or custody thereof. An heritable bond com- 
pleted by seisin, being in different respects both a real and a per- 
gonal right, may be the foundation of both a real action and a per- 
w>nal. The first, a real action upon that security, may be directed 
^g^^inst all possessors for the arrears of interest due upon the bond ; 
see §11: Theother, a personal action, is competent against the grant- 
^^^ of the bond, or his representatives, for the principal sum, in vir- 
^^e of the obligation of payment which is therein contained. 

1 1. Poinding of the ground, though it be properly a diligence or 
execution, is generally considered by lawyers as a species of real 
^^tion ; and it is styled poinding of the ground^ to distinguish it 
frona personal poindings which proceeds on obligations merely per- 

* See Angus^ Feb. 1751, Dicx. p. 14976 ; Dec. 7. 1793, Duffs, Dicx- p. 14.981 ^ 

^ In sQch a case it is necessary to have a curator ad litem, to support the minor in 
r^^ defence; otherwise any decree taken against the minor, though not absolutely nti]l» 
I* Ho better than a decree in absence ;— see Opinions of Judges in Stark v. Sinclair, still 
'^ dependence^ {Nav» 1827), as fixing the construction of the brocard, Sententia con- 
^^^ nutiorem indefensum lata, nulla est ; sup-. B. 1. /• 7. $ IS. 

• Vid, A. S- 6. March 1783 ; Seller, 8^c. II. Feb. 1809, Fac. Coll. ; Campbell, 10. July 
^B24, (5. 4. D.) ;—A. S. 16. March 1748 ; Murray, 15. Dec. 1824, (S. ^ D.) ; Sheriff^ 
^^is, 9. Dec. 1 788, DicT. p. 7S98 ; Campbell, 17. May 1810, Fac. CoU.i—Home, 7.Feb. 
^%M, Dfcr. V. SoM. Applic., ,App. No. 2 ; Gardner, 1 1. Dec. 1823, (S. 4* D.) Blc .&c 

* Frater^ 6. Jidy 1 808, DiCT. v. SuBfMART Applicatiox, App. No. 3. 
— 11^ 
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BopK IV. sonalf and can therefore be directed only against the goods beloDg* 

ing to the debtor in the obligation. Every person who has, a debt 
secured upon land, or, as it is commonly expressed^ a debUumJun- 
dij whether the security be constituted by law or by paction, is en- 
titled to an action for poinding all the goods on the lands burden- 
ed '% in order to his payment, even though the original debtor shoul 
have been divested of the property in favour of a singular su 
sor after granting the creditor's security. This action is therefor 
competent to an annualrenter for the arrears of interest due upoi 
his infeftment, to a superior for his feu-duties, or for the retoure^ 
duties due to him before citation of his vassaVs heir in an action 
declarator, according to the distinction already stated^ B. 2. t. 
§ 42 ; and, in general, to all creditors in debts which constitute 
real burden or lien upon lands ". But it is not competent to pr - 
prietors, nor even to possessors, though not strictly proprietors, 
adjudgers, liferenters, or other real creditors, who possess un(^^ 
their different titles ; for there is a natural impropriety in poir^ ^ 
ing the ground of lands possessed by the poinder himself. l.^Ji^ * 
only proper process competent to such, for the recovery of tl^^^j^ 
rents, is that of mails and duties ; Durie^ Feb. 26. 1631, L. GareJi^ 
landj (DiCT. p. 10546). As no man can poind the ground of lau^iis 
of which he is alreaay in possession, neither does a poinding ^jf 
the ground afford any title of possession to him to whom suc^h 
poinding is competent : For the poinder has ho right to enter in 
the possession of the lands in consequence of his diligence ; he 
only levy such part of the rents, in the character of a real creditc»^9 
as amounts to his claim : and, in the particular case of poinding (^n 
an infeftment of annualrent, the diligence can only proceed for tbse | n 
past interest of the principal sum ; which, as hath been alrea^By 
taught) B. 2. tit. 8. § 32, is the only part of the debt that is securest 
upon land by the infeftment A creditor therefore in a ddibg^ 
fimdi is not entitled to the benefit of a possessory judgment ; 
Jan. 9. 1668, La. Clerkington, (Dict. p. 16093) j Fr. Fak. 
(Cant, Jan. 17. 1683, Dict. p. 10643). 
Who must be 12. In an action of poinding the ground, not only the tenaiv. 

made parties to And possessors, but the proprietor of the lands, must be made 
the octioo. party to the suit ; for he has an obvious interest to shew cause 

the diligence ought not to proceed. Hence, where lands are wi 
set, it IS the wadsetter, who is the proprietor, that must be dt 
and not the reverser : But the superior need not be called. Th 
is no personal conclusion in the summons against the defend 
for the sole intent of the action is, that the goods on the grour^l 
may be subject to the pursuer's diligence. And therefore, whea i 
decree is once recovered upon an action of poinding the mom^if 
and letters of poinding issued in consequence thereof, we l^^- 
ters are put to execution, without any previous charge on tbve 
decree against the tenants to make payment ; for as there h dc::> 
thing decreed against the tenants, there can be no warrant for so^^ 
charge. Upon the same principle^ a poinding of the ground mi^y 








'® But without poinding of the ground, the holders of such securities have no 
ference over the moveables found on the ground, in competition with personal 
tors claiming in a sequestration of the proprietor's estates under the bankrupt ap^> l^sc 
Fac. CM. Hay, 7. July 1824, {S. 4* 2).)f a£5rmed on appeal 22. Mar. 1826, 1. ^4* ^ /^ioad 
71 ; — with which compare supr. B. 2. /• S. ^ 92 ; B. 3. /. 5. $ 5; PrincipUip B.t.L ^ 
§ IB. See also ififr. not. '^. 

" On a resale by a vassal to his superior, the latter having completed his title ^ 
resignation ad remanentiam^ wherein the price was declared a real burden OD thelttA f^I^ . 
it was found that this was a competent mode of constituting a lien, and therdbn dk^ alT]maf 
tual to authorise red diligence by poinding of the ground ; Fac. OolL WUkiu IS. itf ^ 
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The reason of the diflference is, that though an heir is considered 
as eadem persona cum defuncto^ yet that fictitious identity does not 
reach to delicts or crimes, and therefore not to penalties, the in- 
flicting of which necessarily supposes a delict or transgression. It 
is a never-failing axiom, Culpa tenet stws av^tores ; every one is ac- 
countable only for his own delicts, and not also for those of his an- 
cestors *. An exception, however, from the rule concerning the 
transmission of penal actions, will be explained before finishing this 
title, (§70.) 

15. Actions of spuilzie, ejection, and intrusion, are penal where 
they include the violent profits, which have been treated of B. 3. 
t. 7. § 16. Spuilzie may, by the definition there given of it, be 
committed, not only by strangers, but even by the owner of the 
moveable goods carried off ; because a right of property itself can- 
not justify the proprietor in assuming a power of judging in his 
own cause, or or turning one out of possession who had acquired it 
lawfully. The pursuer, therefore, in an action of spuilzie, need 
prove no more, than that he was in the lawful possession of the 
subject libelled, which gives him a right to be ante omnia restored 
to the possession ; for the action is grounded on this plain principle, 
That no man is to be stripped of his possession, but by the oraer 
of law. This action, when it is pursued recently, and includes 
the violent profits, being penal, is elided by the defender's having 
a probable ground of excuse ; quilihet titulus excusat a spolio^ Stair^ 
Jan. 27. 1665, L. Bearford, (Dict. p. 1817), Hare. 860, {Thin, 
Nov. 1683, DicT. p. 14753) ; or by his voluntary restitution de re- 
centi of the goods illegally carried off, cum omni causa. But these 
defences afford no protection to the defender, except as to the p6- 
nal consequences of the action ; they are utterly ineffectual in so far 
as concerns simple restitution and damages. The administering of 
oaths in litem, is, in the general case, peculiar to the court of session, 
as being an act nobilis officii; yet as, by special statute, 1503, c. 65, 
recent spuilzies are left open to the cognisance of sheriffs, sheriffi 
may not only put an oath in litem to the pursuer, but modify the :: 
extent or quantity of the goods sworn to by him. Spuilzie is notai 
only competent against the spoliator, or principal defender, bu^ 
against all abettors, each of whom is liable in solidum, without 
course against the rest, which is indeed the rule in all actions 

sing ex delicto. Ejection and intrusion are in heritable subject:^ 

what spuilzie is in moveable. The difference between the tw» 
first has been already explained ; and the actions arising from aff 
the three are of the same general nature. 

16. The action of contravention of lawborrows is likewise penal 
It proceeds on letters of lawborrows, obtained at the suit of him 
who is disturbed in his person or goods by another, and containing 
a w;arrant to charge the party complained of to give security, that 
the complainer snail be kept harmless from illegal violence'*. 
The word is derived from barrow, or borgh, an old word for cau- 
tioner. These letters do not require the citation of the party com- 
plained of ; because the security which the law requires is only for 
his good behaviour, which is a duty incumbent on every one as a 
member of society : But because few persons of estate or credit aie 

* In a case where an action was brought against an heir of a person who waiisii 
to have incurred the passive title of vitious intromission, the court, while they held tiist 
the ancestor would have been liable universally, subjected the heir in valorem only; 
Fac. CoU. Dec. 15. 1775, Penman, fyc. Dict. p. 9886 ; {mpr. B. S. /• 9. § 54.) 

'^ Where security is not ffiven, the letters of lawborrows may be followed by esp* 
tion and imprisonment. Sudi a caption was, on showing proper catlap obtaiiicd bj s 
husband against his wife; Thomson, 7: Mar. 1815, Fac. QM. 1 
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action of suspect tutory, St. B.l. t. 6. § 26^ or insist in a reduction o 
such deeds as are granted by the minor to his hurty and ratified by hii 
oath, 1681, c. 19. See also on this head. Ad of ted. Feb. 13. 1703 

18. The most comprehensive division of actions, is of prindpa 
actions, which subsist by themselves, and accessory, which are no 
so properly actions^ as judicial steps of proceeding, subservient U 
other actions, either previous to or ^concomitant with them. Prin 
cipal actions are either rescissory, declaratory, petitory or posaea 
sory. Rescissory actions are those which our law has established fo 
the voiding of deeds, services, decrees, or other writings, or of ill*, 
gal acts done by any body-corporate or society of men ; ex. gr. t|| 
election of magistrates, or other public officers. They are sonc^ 
times called extraordinary^ because they are extraordinary remed ^ 
provided by the law for the security of the subject, and are seld^; 
used till ordinary remedies fail. Rescissory actions are either,^9^ 
actions of proper improbation. In which the pursuer concludes, t^c 
a deed ought to be declared improbative, t. e. set aside upon re^ 
grounds of forgery and falsehood ; but this falls to be explaioes 
under tit. Crimes; or, 2rf/j/, actions of reduction-improbation, whic= 
are brought for declaring writings to be false and forged, ^fidkntm 
jurisy only ; or, 3(%, actions of simple reduction, in which the on! 
conclusion is, that the deeds or writings called for by the pursue 
shall have no effect, till they be exhibited or produced in judgment 

19. The most effectual method of setting aside deeds granted t. 
one's prejudice, is by the action of reduction-improbation. Asn . 
reduction of the deeds under challenge can proceed, till they befira 
produced before the court of session, who have the sole c6gnisanc: 
of rescissory actions, the pursuer of this process lays his libel npG= 
alleged grounds of falsehood, the more effectually to force the pr« 
duction of the writings called for ; and a certification is annexes n 
the summons, that if they be not produced before elapsing of tk 
terms assigned for that purpose by the judge, they shall be declane 
false and forged ; for which reason the action gets the name of m 
probcUioTij though there should be no ground to suspect real forgeir 
Because the writings called for are libelled to be false, his Majestys 
Advocate, who is the public prosecutor of crimes, must concur in 
the action ; but as this is a mere point of form, he may, notwith- 
standing his concurrence, appear as counsel for the defender, if the 
writings be not challenged upon grounds of proper falsehood. The 
certification of this summons is not grounded on a presumption of 
falsehood arising from the not exhibiting the writings in court ;fitf 
certifications are most frequently pronounced against deeds whici 
appear from the clearest evidence to have once truly existed. 1 
is merely a fiction of the law ; so that the pursuer does not reil^ 
mean that the deeds are forged, though in the form of words 
says so ; but he uses the legal remedy of compelling the defeiy 
to exhibit them, that they may be either annulled upon suffie 
legal grounds, or their true nature and import ascertained. 

this reason, though the deeds called for, and not produced, b 
clared false, it is only to this special effect, that they shall nr 
terwards bear faith against the pursuer ; but in all question.' 
third parties, they continue genuine in the judgment of law, 
gives them the same force and validity as if no certificatic 
been granted against them. 

20. A pursuer is entitled to this action, in consequence c 
a personal interest or a real. Every one who apprehends 
hurt of affected by a deed, though barely personal, ex. gr 
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are inserted in that record after the great seal is appended to thetn^ 
and therefore the registration in it cannot provei tne existence of a 
charter actually sealed *. — An extract from the session register it- 
self is no bar to certification, either,^r^, where the pursuer insists 
upon proper grounds of falsehood, in which case the principal wri- 
ting which lies in the register must be exhibited in court ; or, 2dfyj 
if, after search in the register-office, the principal or authentic wri* 
ting cannot be found, i et where a deed has been recorded in that 
period of time in which the writings there recorded have been lost 
upon occasion of some public commotion, the extract itself will save 
from certification, without the necessity of producing the original 
deed, which is in that case presumed to have once truly existed^ 
but to have been destroyed in the public calamity ; Fount. Dec 8& 
1704, Wilson^ (Dict. p. 6706) f. — As writings registered in the 
books of sesition -are to be considered as in the hands of the clerk 
of court, being in the custody of the keeper of the records of ses* 
sion^ certification cannot be granted against these, even though no 
extract of them should be produced from the I'ecord, provided i 
condescendence or particular state of them, specifying the several 
register-books in wnich they are inserted, with the dates of their 
registration, be exhibited by the defender, before extracting the act 
for the second term ; Forbes, MS. Nov. 24. 1713, -B. Leven^ fDict. 
p. 6712), compared with Stair, Jan. 11. 1681, Monro^ (Dict. 
p. 6700). — In deeds registered in the books of an inferior court, no 
extract of them can defend against certification : The defender 
must, in order to satisfy the production, apply for an order of the 
court of session to transmit the original or principal writing to the 
clerk of the process, Dirl. 285 ; Dunmuir, June 30. 1675, Dict* 
p. 6699. — In the reduction-im probation of decrees, no certification 
passes against their warrants, such as summonses, executions, &a 
unless they be recently called for ; because these, being truly no 
other than the joinings of a person's title-deeds, consisting merely in 
form, are not commonly preser\'ed so carefully as proper deeds { 
Ftrrbesy Feb. 20. 1713, Morison, (Dict. p. 5181). 

23. If the defender in this action produce a title preferable 
that of the pursuer, he cannot be compelled to take a term to pn 
duce any of the writings called for ; for where the pursuer's title i 
excluded, the action must fall. This plea of the defender to 
elude the pursuer's title, ought regularly to be made before his 
king a term to produce, because that carries in it an implied 
knowledgment of the pursuer's title : Yet that defence is mintninf^, mJI, 
even afi;er his taking a term, provided it be instantly proved 
verified %. But if it be once pleaded and repelled, the 

' will not be allowed to avail himself of it a second time, upon a n 
production, in order to exempt himself again from the necessity df 
taking a term. 

24. Simple reductions, where improbation is not also libelkci^ 
are now seldom made use of; because the certification in these u 
only temporary, that the deed called for by the pursuer shall btf 
held as void till it be produced. In consequence of certificadon 
obtained by the pursuer, he will enjoy all the fruits or other bene- 
fit formerly carried by that deed, till he be put in malajide by the 
production of it ; for afi;er it is produced, at whatever distance of 
time afi:er pronouncing the decree of certification, that decree loses 

* Sec St air J B. iv. tit. 20. « 21. 

t As to extracts of seisins, vid. supr. B. ii. tit. S. $ 43 ; &atr, B. iv. tit 20. $ 2]. 

t See Far. Coll. ii. No. 264, Grant, ^c. Dec. 23. 1760, Djct. p. 6724. 
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ving any special circumstance of fraud or circumvention on the part 
of mat contractor ' \ Thus, in the case of a creditor lending* monej 
to an eldest son, which is not made payable by the debtor tfll he 
shall succeed to his father, there is dolm in re, if the sum payable 
to the creditor, upon the existence, of that condition, be so great, 
that the risk he runs of the father's survivance bears no just pro- 
portion to the premium which he stipulates to himself on account 
of that risk ; and therefore the obligation will be either annulled 
totally, in pcmam of the creditor, or restricted, according to equity, 
without the aid of any evidence of circumvention to be broi^t 
from collateral facts. But though a deed under challenge should 
appear hurtful to the granter, and irrational for one in his situation, 
it it do not carry in its bosom plain marks of oppression, it is not 
reducible, without an actual proof of dole, even though the granter 
should appear to be of a facile temper, i. e. apt to be imposed up- 
on : For let one be ever so subject to imposition, yet if he hae un- 
derstanding enough to save himself from a sentence of idiotry, the 
law makes him capable of managing his own affairs ; and conse- 
quently his deeds, however hurtful they may be to himself, must 
be effectual, unless evidence be brought that they have been driawn 
or extorted from him by unfair practices. Yet where lesion in 
the deed, and fecility in the granter, concur, the most slender cir- 
cumstances of fraud or circumvention are sufficient to set it aside 
28. Another ground of reduction is. That the deed under dial* 
lenge is granted to the prejudice of creditors ; which is borrowed 
from the Roman law, L. 1, eif seqq. Qucb in fraud, cred. ; and made 
part of ours, after having been accommodated to the genius anc^ 
system of our law, by 1621, c. 18 '^ This statute is entitled, 
agaimt unlawful alienations made by bankrupts ^. A bankrupt, i 

the meaning of this act, is one who has no visible fund for the 

merit of his creditors, over and above the special subject alienat^^ 
to their prejudice. The creditors who are entitled to the bene:^! 
of it, have sometimes the epithet of just, sometimes of true, sm^^ 
frequently of lawful given to them in the statute. Condition aJ 
creditors are therefore creditors in the true sense of it ; for tb^ 
are properlv entitled to all these characters : And even gratuitous 
creditors; for donation infers a iust, true, and lawful oblisrtioii 
against the donor, and carries an implied warrandice against n» fb- 
ture deeds. 

29. By the first part of this act, aU alienations granted afler con- 
tracting lawful debts, in favour of conjunct or confident persons, 
without true, just, and necessary causes f, may be declarea noil si 
the suit of the creditor. A first assignation therefore of a bond or 
obligation, whether^ onerous or even gratuitous, affords to the ssag- 
nee a right of action for voiding a second gratuitous assignatioD 
granted by the creditor to another, in breach of the warrandice im- 
plied in die first, though it should be intimated before the first; 
Stair, July 15. 1675, Alexander, (Dict. p. 940). Though the 
word alienation is, in the strict acceptation, applicable only to dis- 
positions, and assignments of deeds, practice has extended it by ana- 
logy 

* The statute referred to is a ratification of an act of sederunt of the court of ses- 
sion, dated July 12. 1620, of which the full tenor is recited in the statute. 

f See note §, subjoined to $ 35. 

■^ See M*Diarmid, 17. May 1826, (S. ^ Z).); Berry, ^c. IS. June 1821, Uid.; 
M^Ilvoham, 22. Feb. 1823, {Ibid.) 

'^ See a valuable commentary on this statute, 2. Bell Comm. 189. et $eq. 
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logy also to bonds, and evea to the consent of the husband inter- 
pMed to a rigbt granted by his wife, by which his jus mariti was 
cut ofl^ ta the detriment of his creditors ; IbidL July 27. 1673, Cred. 
of Sc(dy (DicT« p. 702), To found action of reduction upon this 
branch of the statute,^r«/, the deed to be reduced must be granted 
after contracting the debt due to the pursuer; 2c%, it must be 
gianted in favour of conjunct or confident persons ; 3£%, it must be 
gratuitous. 

30. As to thejlrdj one is deemed a prior creditor, whose ground 
of debt truly existed previously to the alienation or right granted 
by the debtor, though the written voucher of it should bear a date 
posterior thereto. Thus, where a debt, arising from the sale of 
goods by a shopkeeper, is afterwards constituted, either by the pur*- 
chaser's bond, bearing the special cause of granting, or by parole 
evidence, such debt is considered to have existed as far back as the 
sale of the goods, without regard to the date of the bond, or decree 
of constitution ; Stair ^ Jan. 21, 1669, Cred. of Pollock^ (Dict. p. 1002) ; 
md. July 27. 1669, Street, (Dict. p. 1003). 

31. 2diy, The deed must be granted to a conjunct or confident 
person. A conjunct person is on econnected with the granter by 
blood or affinity ; and none are accounted conjunct persons in the 
meaning of this statute, whose relation is not so near as to bar them 
from judging in the granter's cause ; and therefore neither uncles 
nor nephews by affinity, nor cousin s-german, whether by blood or - 
affinity, fall under it, Forbei^ Feb, a 1712^ Lord Elihank, (Dict. 
p. 12569) ; Fwbes, MS. June 8. 1714, Macdouah (Dict. p. 12569) ♦'^ 
Ry confident persons, are meant those in whom the granter is pre- 
sumed to place an uncommon trust, from his employing them in 
certain offices about his person or estate, as a doer, steward, or do-» 
mestic servant f. If a right purchased with the bankrupt's money 
be taken in the name of a conjunct or confident person, it falls 
within the statute, in the same manner as if the bankrupt had first 
taken the right to himself, and had afterwards made it over to the 
trustee ; Stair^ July % 1673, Street, (Dict. p. 4914). A ri^t taken 
in the name of the bankrupt's son, if he be minor^ and have no 
exsiployment or estate independent of his father by which he might 
l^ve been enabled to acquire it, is presumed to be purchased with 
tl»e father's money, and is therefore reducible at the suit of the fa- 
ther's creditors, to whom the right alienated will be declared to 

t>elQng *^ 

32. The act requires, 3d/y, That the deed under challenge be 
Slanted gratuitously, or without any valuable consideration given 
^r it by the grantee. But though all gratuitous rights inter con- 
J^nctas personas are expressly declared reducible by this branch of 
the act, yet practice has so explained it, agreeably to its title, as to 
support even gratuitous rights granted to conjunct persons, if the 
granter had at the time a sufficient fund for the payment of his 

[ ^editors. And indeed the voiding of donations granted by solvent 

persons 

• See Fount. Jan. 16. 1695, Mercer^ Dict. p. 12563; /&iW. June 18. 1712, Ker, 
Dict. p. 2715; S/atV, June *i2. 1680, Sifwlair^ Dict. p. 12562. 

f See Mack. Obs. on this statute, p. 22. . 
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'^ Persons married to sisters are not conjunct and Gonfident*-*that connexion being 
QiereljT qffinitas qffinitatiSi M^Gawan, 2^. Feb. 1S26, (& 4r D.). 

*^ See Youngt 14. Dee. 1824, {S. 4^ D.); and compare Anderson, 15. June 1826, 
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persons would resolve the act into an interdiction or inhibition^ and 
mi^e persons of good substance incapable of gratifying the friends 
to whom they have been the most obliged j Karnes^ 9. (Mekbrum^ 
Dec. 11. 1717, DicT. p. 928); DirL 287, (Clerk, June SO. 1675, 
DicT. p. 917). 

33. Provisions in marriage -contracts, either by the bride to the 
bridegroom in name of tocher^ or by the bridegroom or any of his 
relations to the bride, are accounted onerous deeds j because it is 
on the faith of suitable provisions secured to the parties in mar- 
riage-contracts, that they enter into the married state. Such deeds 
therefore are not subject to reduction upon this act, even suppos- 
ing the granter to have been truly insolvent at the time, Forbes^ M& 
Jan. 22. 1714, Lockhart, (Dict. p. 956) ; Nw. 18. 1729, Creditan 
of Thotn, (DicT. p. 984), cited in (^Folio) Dict. i. p. 72*'. Yet if 
his insolvency was notorious, or publicly known, fraud is presum- 
ed in the person for whose behoof the right was granted, from bis 
contracting with a bankrupt ; Stair ^ Nov. 23. 1680, Wood, (Dict. 
p. 977). Neither do provisions to wives after marriage, though 
jranted by the husband under a consciousness of his own insolvency, 
yi under the prohibition of the statute, either where the wife wts 
not otherwise provided, or where her former provision could not 
avail her in a competition with creditors ; for the wife has seldom 
any fund of subsistence, except what she receives from her husband, 
whose natural obligation to provide for her becomes more forcible 
from that consideration. But, Jirst, Such postnuptial provision to 
the wife must be rational ; and, 2dly^ There must be no circum- 
stances whence to presume an intention in the husband to prefer 
his wife to his other creditors ; Jan. 1 1. 1738, Robertson, (Dict. 
p. 957) ; Feb. 17. 1738, Mackenzie, (Dict. p. 958) j both cited i 
(Folio) Diet. i. p. 70 * ". 

34. Provisions to children already existing *S are, in the indgsa^ 
ment of law, gratuitous, and of consequence may be annulled in r^ 
competition with creditors, if the granter was not solvent f **. 
these,. and the like cases, where the validity of the deed 
on the solvency of the granter, the period at which he must 
proved to have been solvent, is the date, not of the deed, but of iti 
delivery, when the deed becomes effectual to the grantee. Thoufj^ 
therefore a bond of provision to children is effectual to them wi£i. 

out 

* See Jubf 26. 1744, La. AuchinbrecJc^ Kilk. No. 4, xx)ce Bankrupt, Clerk Ebme, 
No. 273, Dict. p. 988; Fac. Coll. Feb. 14. 1778, Campbell^ ^c. Dict. p. IOOO|(£Ub^ 
788.); Ibid. Feb. 2. 1796, Creditors of Fergusson^ Dict. p. 1001. 

f See Karnes, Bern. Decis. No. 72, Murray-Kinmnmondj June 18. 1746, Dict. p.M^ 
Fac. Coll. August 5. 1783, Creditors ofCult^ Dict. p. 974. 

*' Blackburn^ 29. May 1816, Fac. Coll. Scotty 12. June 1822, {S. ^ D.); Garia^ 
26. Nao. 1822, (7ft.). 

** Jeffrey, 24. May 1825, (S. Sf D.) 

*^ Or rather, more generally, all poEtnuptial provisions to children, whether eiiib^f 
or nascituri. 

*^ Even under an antenuptial contract, and where the granter was solvent, mt 
provisions are not good in competition with creditors, if so made as not to take eflr 
against the fatherV estate,' either as to principal or interest, until after the father's det 
Vid. supr. B. 8. t. 8. § 40, and not. ^^®. 

Provisions to natural children stand on a somewhat different footing. These 
~^*'^inn with creditors, though the term of payment be postponed til 
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out delivery, in a question with the granter's heir, it is reducible by 
creditors on this statute, even after delivery, though the granter 
slioold have been solvent at the date of the right, if he was not al- 
so solvent at the time of delivery, when he first put it out of his 
po^i^er to revoke it. It has been explained, B. 3. t. 2. § 43, what 
it is that in our law proves or presumes the delivery of deeds, and 
fro mo what time deeds are held for delivered *• In questions con- 
cerining the granter's solvency, no regard is had to an estate strict- 
ly entailed, because the property of such estate cannot be affected 
by creditors ; arg. Forbes^ June 17. 1712, Kevy (Dict. p. 690). 
NT^ither was a personal estate in bonds or moveables, which are 
not^ discoverable by any search or inquiry of creditors, computed as 
pa*irfc of the granter's funds ; it must have consisted in lands or 
h^x*itable rights, which may be Jcnown by a search in the public re- 
corx3s J jHarc. 226, {Children ofMoumell, July 20. 1688, Dict. p. 932). 
duit:^ it may be doubted whether this doctrine would be found to 
nxit; with the present times *', when there are numbers of consider- 
able estates, consisting wholly, or for the greatest part, in money. 
36. The only manner directed by the act for proving the deed to 
b^ gratuitous, or without a just or competent price, is by the writ- 
ing or oath of the griantee. But this has been so altered by prac- 
tic^e, that the grantee, if he be a conjunct or confident person, must 
sti&pport the onerous cause or valuable consideration of the right, 
ftot barely by his own oath, but by some collateral evidence ; Stair ^ 
J^y 15. 1670, Hamilton, (Dict. p. 12555) ; Ibid. Dec. 15. 1671, 
i^^«^ (Dict. p. 12428) f. Where tnere is no ground however to sus- 
pect fraud, the slightest adminicles of the onerosity are admitted in 
support of the deed; Kames, 105, {Skene, Feb. 15. 1728, Dict. 
p* 12572). Though no deed can be set aside by the words of the 
st^atute, which is not granted to conjunct or confident persons, that 
ground of reduction is, from the reason of the act, extended against 
gratuitous deeds, though granted to strangers, if the granter was 
not solvent at the time : \et with this difference between the two, 
t\kBt in deeds to children, or other conjunct persons, the onerosity, 
though asserted in the narrative, must be supported by some colla- 
teral evidence | ; but in deeds in favour of strangers, the narrative, 
expressing an onerous cause, is sufficient per se to support the deed, 
iinleBs its onerosity be disproved by the writing or oath of the 
grantee ; Stair, June 22. 1680, Trotter, (Dict. p. 12561) ** §. 

36. 

* As to the date from which the acceptance or indorsation of bills shall be reckon- 
^» 9^ Fount. July 25. 1702, Man, Dict. p. 1006; May 15. 1794, Thistle-Bank of 
Glmgaw against Leny, (not reported). 

t See Fac» CoU. ii. 162, Boswell, Feb. 7. 1759, Dict. p. 12578 ; Ibid. July 26. 1766, 
GiW, Dict. p. 909. 

t h is not required even of conjunct persons to bring any evidence in support of the 
^vtative of the deedi after a long lapse of time ; Fount. Dec. 23. 1692, Spence^ Dict. 
^ 1014; Forbes, Feb. 2. 1711, (Mhrie, Dict. p. 1020; Kilk. No. 10, voce Bankrupt, 
^^^^dewood, Jan. 18. 1 749, Dict. p. 904 ; Kilk. No. IS, voce Bankrupt, and 2. Falc. 9S, 
^Oiot, Nov. 10. 1749, Dict. p. 905, and 11315 ; (2. Bell Coram. 201). 

S Sec^ however, Stair ^ eodem die, Sinclair, Dict. p. 12562; DirL 432, Carriber, 
"^^n. 1677, Dict. p. 12324. 
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^^eare told by Lord Kilkerran, No. 9, voce Bankrupt, Grant , Nov. 10. 1748, 
p'iCT. p. 952, that it was agreed am< 



^^ __, ^ , ^ among the Lords, " that though the words true, just, 

^md necessary causes would appeal* as they stand to be conjunctive, they have always 
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Wen considered as disjunctive ; so that if either the deed be granted in consequence 
^f a previous -obligation, or, though there be no such previous obligation, if the deed 
lie granted for a true and just cause, it is not reducible.^ 



9t 



It certainly would not 
TOL. II. 



llf 



'* Vid. contr. f. Bell, 204. 
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36. A gratuitous deed inta* conjunctas penonas^ which is subject 
to reduction upon this act, if it be conveyed to a third party for 
onerous cause, subsists as a lawful deed in the person of the pur 
chaser, who is not partaker of the fraud. If the conjunction or con 
fidence appear from the deed itself, ex. gr. if the deed of alienatio: 
express that the grantee is brother, son, or steward to the grante 
the purchaser is presumed to be privy to the fraud, since he coul 
not but know ex facie of the right acquired by himself^ tliat it w 
a prohibited alienation, unless he elide this presumption by positi 
evidence, that the right was assigned to him * for a valuable con: 
deration; Stair, Jan. 24. 1680, Craujurd, (Dict. p. 1012); Forly 
June 15. 1710, Leslie, (Dict. p. 1018). Where the conjunction 
confidence cannot be perceived, either from the tenor of the ri^ 
or the conveyance of it to the purchaser, the right, though redct 
ble in the person of the trustee, is effectual to the bona Jide _ 
chaser ; Jan. 9. 1730, Allan, (Dict. p. 1022), observed in Did. 
p. 75. But the price stipulated to be paid for the ri^ht must 
that case be made forthcoming to the bankrupt's creditors, eith^^t 
by the purchaser, if the price be still in his hand, or was in it wh^si 
he was legally interpelled from paying it, or by the conjunct ^r 
confident person, in so far as it has been paid by the puxchaaer -Ax) 
him. 

37. Hitherto of the first branch of the statute, which rdates Mo 
the case of creditors who have used no diligence against their delat- 
or. It is enacted by a posterior clause in the same statute, forrar^ 
venting the debtor's partial preference of one creditor to anotti^r, 
that voluntary payments or securities granted by the bankrupt, «r 
any interposed person for his behoof, to any grantee, to the hurt or 
pr^udice of the more timely diligence of another creditor, AbSL he 
subject to reduction at the suit of the creditor who had used the 
prior diligence ; and that the creditor who carries on the action of 
reduction shall be entitled to the sum which was voluntarily paid 
by the debtor to the other creditor. Rights granted bv the oebt- 
or for a sum of money instantly advanced to him by the grantee^ 
cannot be declared void upon this clause of the act ; ex. gr. a dis- 
position of lands in consideration of a price presently paid, Stakf 
Feb. 8. 1681, Nelson, (Dict. p. 1045) ; see Ibid. Jan. 25. 1681, Aft- 
gate, (Dict. p. 1049) ; or a bond granted for borrowed money, iML 
June 28. 1665, Monteath, (Dict. p. 1044) + j for these are not vo- 
luntary rights granted in favour ot one creditor to the pr^udice of 
another, but contracts entered into between parties who were per- 
haps strangers to one another, in the common course of business, and 
not for the securing any former debt. Neither does a seisin taken 
by one creditor on the debtor's heritable bond, afler diligence used 
by another creditor, fall under this prohibition, if the bond upcm 
which the seisin proceeded was prior m date to that diligence^ FamA. 
Dec. 16. 1696, Creditors of Hunter, (Dict. p. 1023) ; for there the 
bond is to be considered as the voluntary deed of the debtor, and 
that is supposed to be granted previously to the diligence of tlie 
other creditor ; for seisin may be taken upon the bond at any time, 
whether the debtor will or not, and therefore cannot be accouDted 
his deed %. 

3a 

* The word <* him'' seems to mean <^ his author." 

t Fac. CoU. Match 9. 17S1| EtaUde^ Dict. p. SS7. Payments in q^^cie are in the 
same situation; Kilk. No. 15, voce Bankrupt, Forbes, Jan. 26. 1751, Dict. p. I18S. 

X A bond of corroboration falls under this branch of the act % Ac. GbK Jsme IS. 
1798, Creditors of Dunbar, Dict. p. 1027. 
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to his. If, for instance, a creditor who had arrested a subject, shall 
get a conveyance of it from the common debtor, another creditor, 
though he should have used a second arrestment previously to that 
assignation, has no right to impugn that conveyance, because it was 
not granted to his prejudice ; for the first arrester was preferable, 
without drawing any support from the conveyance, which could 
serve no other purpose than to prevent the trouble and expense of 
a forthcoming ; Stair ^ Nw. 20. 1677, Archb. of Glasgow j (Dict. 
p. 1060) ; Fount. Jan. 14. 1703, Deam^ (Dict. p. 1062). Though 
the act declares all alienations which shall be granted in contradic- 
tion to it null, by way either of action or exception ; yet the nulli** 
ty, in so far as it concerns complete feudal rights of heritage, 
is in practice received only by way of reduction ; Stair^ July 22. 
1664, L. Lour J (Dict. p. 2733) ; because infeftments are not by 
their nature voidable, without production, and the calling of authors, 
St. B. 1. /t/. 9. § 15, vers. Secondly ^ though. Nay, personal rights 
of land cannot, in the general case, be set aside but by way of ac- 
tion ; Stair ^ Jan. 5. 1669, Sims^ (Dict. p. 2733) ; because heritable 
rights are of greater importance than moveable rights, and there- 
fore require greater solemnity, both to their constitution and disso- 
lution ; Mackenzie^ Observ. on this staiute. Dispositions of move- 
able subjects are, in every case, reducible by way of exception, ac- 
cording to the letter of the act; Stair ^ June 16. 1671, JBowersy 
(Dict. p. 9859.) 

41. There is still a later statute against the fraudulent alienations 
of bankrupts, 1696, c. 6. ^^, entitled. Act for declaring notour bank^ 
rupts ; by which all deeds granted by the bankrupt, either at or - 
afler his bankruptcy, or within sixty days before it * , either towardi 
the payment, or for the farther security of any creditor, in prefer 
ence to the other creditors, are declared null *^. Fraudulent alie^s^ 
nations by the bankrupt, though granted in England, fall withi 
the statute ; for not only is the expression in the enactment 
limited, all and whatsoever voluntary dispositions ; but the obvioc^ig 
meaning and intention of the law strikes with equal force agaia 
every fraudulent grant to the prejudice of creditors, in whatev 
place or country it may be signed ; Fac. Coll. ii. 116, {Sym^ July ^ 
1758, Dict. p. 1137) . The characters marked out by this statum^te 
for distinguishing a bankrupt, are diligence by horning and c&u>- 
tion, and insolvency, joined to either of the following aJtemativ^o^ 

imprisonmes^ 

*^ See a very full commentary on this statute, 2. Beli Comm. 214. ei seq. 

^^ In computing the sixty days, both under the Stat. 1696 and the existing banl- 
rupt acts, the analogy of the case of deathbed, supr. B. 3. t 8. § 96. not. ^^', has been 
followed : — The day of the bankruptcy is excluded ; and, counting from it, the sixt^ 
days are held as complete, provided there intervene, 1. Fifty-nine entire days^ rec- 
koning backwards from midnight to midnight, and, 2. Any portion, however small^ 
of the sixtieth free day. This will be more intelligible on attending to the cues. 
In Blaikie^ 21. Jan. 1809, Fac. Cott.^ the document under challenge was dated 31. 
Marchy and the bankruptcy took place on 30. May : — In Anderson^ 9. March \S\% 
Ibid.^ the diligence challenged bore date 9. Dec. and the subsequent sequestratioDf 
7. Feb. : — In both cases the court held the challenge excluded, in respect that the 
bankruptcy had not occurred within the sixty days. The result, as stated b^ Mr 
Bell, seems, therefore, to be inaccurate, — that ** any deed granted at any time sfib- 
" sequent to the sixfy-first midnight from the completion of the bankruptcy, falls un- 
der the rule ;" 2. Comm. 184. From the above examples, (which are likewise cited 
by Mr Bell,) it is obvious, that a deed executed at any time between the sisety-fitM^ 
the sixtieth midnight, would be unchallengeable. 

^'^ How far, ailer reduction of the preference, the original right held by the credi* 
tor revives, see 2. Bell Comm. 244; — and compare Fac. Coll. jSladi, IB. Dec. 1814; 
Ritehiej 27. Nov. 1821, (5. 4* 2>0 ; Balfour, 18. June 1822, lb. 

** Blackburn, 22. Feb. 1810, Fac. Coll. 
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a debt thus extinguished cannot revive by the debtor's subsequent, 
bankruptcy, if he was not, when the payment was made, bankrupt:^ 
according to the description of the act; Jan. 26, 1751, Forbes^ 
(DiCT- p. 11 28). /" 

42. One single caption is sufficient to constitute bankruptcy i 
the sense of this act ; Fount. Feb. 8. 1705, Cleland^ (Dict. p. 1086 



though it had proceeded on general letters of horning ; Dalr. 3 
(Man, July 24. 1702, Dict. p. 1083) ♦. Nor is it required that tl 






letters of diligence which have issued against the debtor be e 
cuted, if he has fled, or retired to shun their execution against 
person; Feb. 24. 1737, Lo. Kilkerran, (Dict. p. 1091); CI 
Home, 64, {Davidson, June 29. 1737, Dict. p. 1092) f- The 
tention of a debtor for some time in a messenger's custody^ if 
was discharged from that restraint without imprisonment, has 
adjudged not equivalent to imprisonment, in the sense of the acf 
we are now explaining; Fac. Coll. i. 139, {Woodstone^s Creditors, 
Feb. 18. 1755, Dict. p. 1102) ; because that act having made seve- 
ral innovations and alterations from our former law, ou^ht to re- 
ceive a strict interpretation, so as it may not affect any debtor who 
falls not under the precise description of it : But this judgment 
was reversed upon an appeal, probably from this consideration, that 
the act being made to prevent frauds, ought to extend to all simi- 
lar cases, that carry as strong marks of bankruptcy, as most of those 
specified in the statute :|:. If the debt on which diligence was used 
for constituting the debtor bankrupt, be paid by him before grant- 
ing the right in favour of his creditor, such right is secure against 
any action of reduction upon the statute ; but if diligence be only 
superseded for a while by the creditor, all rights granted by the 
debtor, during that suspension of diligence, may be set aside ; 
Karnes, Rem. Decis. 118, {Hopeton, Nov. 9. 1 750, Dict. p* 1 1 90)* 

43. 

* An act of warding, (explained infra, tit. 3. § 16), though a warrant of iaipritOD* 
mcnt, is not, as to this question, equivalent to letters of caption ; Kilt. No. 5, voce 
Bankrupt, inftne^ Snodgrass, Nov. 13. 1744*, Dict. p. 1209 ; (see another report, Dicr. 
p. 1096 ; also 2. Bell Comm. 174). 

General letters of homing, {vid, 1690, c, IS, — having been followed by caption,)— 
were found sufficient; Fount. July 25. 1702, Man, Dict. p. 1006, (BeU^ Ibid). 

f Fac. ColU June 25. 1782, Ross, Dict. p. 1111 ; Ibid. July 4. 178S, Young, Dicr. 
p. 1112; Ibid. August 9. 1785, Spedding, Dict. p. 11 IS, (2 SeUComm. 178.) 

X This judgment of the House of Lords was followed, Fac. Coll. Nov. 9S. 1771, 
Macadam, ^c. Dict. App. voce Bankrupt, No. 8; Ibid. July 5. 1774» Fraser, Dicr* 
p. 1109. Where the deotor was apprehended, but liberated before imprisoameDt, aad 
even without having been taken into custody, this was held not to bringhim under tbt 
description contained in the statute; Fac. Coll* March S. 1768, JSUio/, jDict. p. 1108 1 
jnid. Nov. 17. 1785, Gibb, Dicr. p. 1118 ^^ See a special case. Ibid. March 1. 179lf 
MackeUar, Dict. p. 1114. 

The debtor^s imprisonment, retiring, absconding, or resistance, may be proved^ Doi 
merely by the messenger's executioli, h\xiproui dejure ; Fount. Feb. 8. 1705^ Crediion 
d^Cleland^ Dict. p, 1086; Fac. Coll. July 4. 1775, Carron Company^ Dict. p. 1110; 
Ibid. Jan. 14. 1789, Bichmond, SfC. Dicr. p. 1113 ; Ibid. March 1. 1791, Madrdlm-, 
Dict. 1114 '*. See Ibid. Jan. 21. 1767, Finlays, Dict. p. 1106, (commented on, 
2. Bell Comrn. 178. 



3^ See to the same eflPect, Ewing, 17. May 1808, Fac. Coll. ; Stewart^ 17* June 
1808, Ibid, s Blaikie, 21. Jan. 1809, Ibid. In all of these cases, it was held, thai, to 
infer an effectual imprisonment, in the sense of the statute, it is essential that the taking 
into custody shall be, not a mere placing of the debtor under a certain measore idoomh 
straint, but s^ formal and completed act, attended with certain known and costomarj jofaa* 
nities, as to which see Stair, B. 4. /• 47. $ 14 ; Bankt. B. S. /• 5. $ 15 ; 2. Bell ^ 
523 ; Duty of a Messenger ^ p. 6. ^ It is not sufficient custody that the mestenge 
** into the presence of the debtor,^ or even declare him his prisoner ; nnksa be aball 
** do so with the solemnities requisite to an efl^ual taking into cintodj f 9. Bell 
Comm. 176. But the act of taking into custody being once dkily compkCcdt the iImhI 
ness of the period of detention y immaterial :«-*<< There b no roon fnr goiog iniD a 
*^ distinction as to the time or number of hours of a bankrupt bebqg in tiie aana^gs^s 
** custody ;* Fraser^ supr. not. % ; Bell, ubi supr. 

^^ See to the same efiect, 2. Bell Comm. 177, et ssq. 
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iL 151, {Maxwell, Dec. 20. 1758, Dict. p. 1242) ^\ Where seisin is 
taken upon a bond or disposition more than sixty days before the 
bankruptcy, but not registered^ill within the sixty days, the words 
of the act are strictly adhered to, which make the date of the sei- 
sin, and not of the registration, the rule by which to judge of the 
constructive date ofthe bond: Such bond therefore being in the judg- 
ment of law granted more than sixty days before the bankruptcy, 
cannot fall within the limiting clause of the statute ; Br. 73, (ifeit- 
zies, Feb. 17. 1715, Dict. p. 1226) * ^\ 

44. Creditors whose debts are contracted after the alienation 
made by the debtor, though they have no aid from the two stSp 
tutes now explained, are not excluded from the remedies competent 
to them by the common rules of law *^ They are therefore entitled 
to an action for setting aside every right granted by the debtor to 
their prejudice, though previously to their own ground of debt, if 
it carry in it evident marks of fraud ; such as a disposition omnium 
bonorum^ especially if it be granted to a son, or where the granter, 
notwithstanding the right, continues to act as proprietor ; Stair, 
July 2. 1673, Streety (Dict. p. 4914) ^\ Much more is this right 
of reduction competent to creditors, whose grounds of debt are 
prior to the alienation, if fraud appear ex facie ofthe right, though 
their reasons of reduction can receive no support from any of the 
two statutes before mentioned. Thus a security granted by a debt- 
or knowing himself insolvent, in favour of one set of creditors, to 
the exclusion of another creditor equally onerous, without beings 
pressed to it by diligence, was adjudged to lay no foundation of i 
preference to the creditors favoured ; Karnes, Rem. Decis. 95, {Grant 
Nov. 10. 1748, Dict. p. 949). In that case it was admitted, tha' 

* The same judgment was pronounced, Fac, Coll, Dec, IS. I7S2, Douglas^ Hi 
and Company J Dict. p. 1244^. If the conveyance is made in favour of the gran 
superior, in the form of an instrument of resignation ad remanerUiam, the date andiw 
the registration ofthe instrument is in like manner the rule; Kilk* No. 18, voce Ban 
RUPT, Dichon^ Nov. 7. 1749, Dict. p. 124). An assignation of a personal right, 
regulated by iu own datCt not by that of the intimation ; Fac, Coll. July S. 17SS, 
Dict. p. 1194+*. 




As to the effect of an absolute disposition, qualified by a back bond, as a sccuritjr 
future debt, see Ibid. 251, and voh i. {5th edit.) p. 672 and 6JS4.. 

^' See also B. of Scotland^ 7, Feb. 1811, Fac. Coll*; 2. BellComm. 231. etseq.rR 
may it not be doubted, whether this doctrine of novum debitum has not been 
by the court somewhat beyond the reach of strict principle ? 

^^ It has since been enacted, ^* That in all questions upon the said act in the 
*< 1696, or this present act, the dispositions, heritable bonds, or other heritable righ 
*< whereupon i'nfeftment may follow, shall, in time coming, be reckoned to be of t 



« date of the registration of the seisin lawfully taken thereon, without prejudice to tSu 
** validity or invalidity of the said heritable rights, in all other respects as formerly ** 
54. Geo. III. c. 137. § 12. But a disposition or other conveyance, granted by<^sw 
not himself infeft, and holding only a personal title, which he assigns, with the un- 
executed procuratory and precept, in favour of the disponee, is not, in the interK^- 
ment of the statute, a deed ^^ whereupon infeftment may follow," and therefore is DOC 
liable to challenge, although infeftment on the assigned procuratory or precept have 
been delayed, until within the statutory period of sixty days before the granter*! 
bankruptcy ; Wrig/Us, 19. Jan. 1809, Fac. Cull. ; Scott*s Creditors^ mpr. p. 947, fl(rf.*» 
pater son's Creditors^ 10. Jan. 1738, Etch. v. Competition, App. No. 5.; 2. Afi 
Comm. 241. 

It has also been ^^ enacted. That in all questions upon the said statutes, all disfM^ 
'* sitions, assignations, and venditions, which do not require seisin, but to which inti- 
** mation or delivery are requisite, in order to render them complete as transferences 
** or as securities, shall be reckoned to be of the date of the intimation, delivery, or 
<* other act, requisite for completing the same, without prejudice to their validity V 
^ other respects;" 54. Geo. Ill c. 187. $ 13.— See RusscU^ 3. Dee. 1822, {S. ijf A 
and after a remit from the House of Lords, Fac. Coll. S. July 1SS7, {lb.). 

^' -^e 2. Bell. Comm. 255, et seq. 

1 .7u/y 1S8S, {S. 4- D.); Miller, 3U May 1S25, (& 4* DJj 
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be creditors preferred were not privy to their debtor's fraud, and 
; was thought sufficient dolum inesse in re. This seems contrary to 
tie doctrine of the Roman law, where the actio Pauliana was not 
ompetent against creditors, unless they wereparticipesjraudis^ L. 6. 
6. 8, ^ £/. 10. § 16, Qu{B in fraud. Cred. But however that may 
e, it is uncontroverted, that one who receives payment of his just 
ebt, is not compellable to repay any part of it to the co-creditors, 
iough the payment had been fraudulent on the part of the debt- 
r, if the creditor to whom the payment was made had no know- 
?dge of the fraud ; Fac. ColL Vx. 243, [Beany Aug. 1. 1760, Dict. 
. 907) ^l * 

45. Dispositions are frequently made by bankrupts in trust for 
be behoof of their creditors ^^ ; and our decisions are far from uni- 
3rm, whether these trust-rights ought to have any effect against 
reditors who have not acquiesced in them. By the first upon this 
loint, July 12. 1734, Snee^ (Dict. p. 1206), it was adjudged that 
he bankrupt had no power by any deed of his, to deprive any one 
f his creditors, who had not consented to it, of the legal right com- 
etent to all creditors, of using diligence in the manner they judge 
lost proper for their security or payment, or to impose upon him 
trustee not of his own choosing. Aflerwards, because trust-rights, 
ben executed fairly and without partiality to any one creditor, 
ere frequently found profitable to all the creditors, as they prevent- 
L the exhausting the fund of payment by separate diligences, the 
» urt sustained them, if the granter of the trust-right was not bank- 
pt in the precise terms of the act 1696, which requires impri- 
ximent, retiring or absconding from diligence, Falc. \. Nov. 13. 
■"44, Snodgrassj (Dict. p. 1209, and 1095); and consequently 
9uld not reduce a trust-deed granted by a corporation, June 5. 
-47, Granty (Dict. p. 1097, and p. 1210) ; because personal dili- 
^3ce by caption cannot be used against any corporate body. But 
the latest decision, Fac. Coll. iL 193, {Leith^ 8^c. July 25. 1759, 
:cT. p. 1212), they returned to their first opinion, that no trust- 
ed, let it be ever so unexceptionable, can stop the diligence of 
editors who have not, by some approbatory act, signified their 
^nsent to it f . 

^6. A declaratory action is that in which some right, either of 
CDperty or of servitude, or some other inferior right, is sought to 
^ declared in favour of the pursuer, but where nothing is demand- 
- to be paid or performed by the defender ; as declarators of mar- 
^ge, of irritancy, of the expiration of a reversion, actions for de- 
^ring certain feudal casualties to be fallen to the superior, &c. 
Kider this class may be also comprehended such rescissory actions 

barely conclude that the deed or right libelled be declared null, 
ithout any conclusion against the defender himself. Declarators 
"^ the property of heritable subjects are now seldom brought ; be- 
ttise all deeds with which property may be charged or burdened, 
'^ more effectually forced into the field by an action of reduction 
Hprobation, in the summons of which the pursuer inserts a con- 
t^usion of his own right or immunity, as a consequence of the void- 

* Disposition of moveables by a debtor to a creditor, retenta possessionem presumed 
imolate. See Dict. voce Fraud, Sect. 5, and x)oce Prbsumptiom, Division 9. 

\ There are other decisions to the same purpose ; but that point appears now to be 
bally settled the other way^ viz. that where a debtor, though insolvent, has not been 
vndered bankrupt in terms of the statute 1696, c. 5, a trust-disposition by him for be- 
loof of his whole creditors will be effectual, Karnes^ Sd. Decis. No. S49, Mackell, 
iiy 80. 1766, Dict. p. 894; Foe. CM. Feb. 24. 1769, WaUoHy Dict. p. 1220; Ibid. 
Jee. 8. 1791, Huichisoriy Dict. p. 1221 «7. 

^ Broadfioty 9. Dec. 1808, Fac. ColL ^^ Se6 8. Bell Comm. 580, ei ieq. 

^7 2. BeU Gmm. 586; see Fac CoU. Strang, 12. May 1821, (S. 4r D.y 
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ing that of his adversary. Decrees upon actions properly declara* 
tory confer no new right ; they only declare that an antecedent right 
was in the pursuer, and so have a retrospective quality, looking as 
far back as the period at which that right first commenced, as in 
the declarator or liferent escheat ; but, as has been already obser- 
ved, this character i^ not applicable to many of our decrees, which 
are improperly called declaratory. Actions of declarator, because 
they conclude nothing against the defender, may be prosecuted 
against an apparent heir, without any previous charge given him to 
enter heir unless special circumstances shall require a charge ; 
Dec 11. 1638, Finlayson, (Dict. p. 2170) ; St. B. 4. *. 5. § 3 ♦ 

47. Petitory actions are so called, not because something is 
sought to be awarded by the judge ; for in that sense all actions 
must be petitory ; but because some demand is made upon the de- 
fender, in consequence either of a right of property or credit in 
the pursuer. Thus, actions for restitution of moveables, actions 
of poinding, of forthcoming, and indeed all personal actions upon 
contracts, or quasi contracts, which the Romans called condictiones^ 
are petitory. Possessory actions are those in which the point of 
right is not directly concerned, but barely that of possession. They 
are pompetent, either for attaining possession, for holding it after 
it is got, or for recovering it after it has been lost, analogous to the . 
interdicts of the Roman law, Quorum bonorum^ Uti possidetiSf and4| 
Unde vi. The actions of our law for recovering possession, whicl^ 
come in place of the interdict Unde vi, are those of spuilzie, intru ^^ 
sion, and ejection ; of which vid. supr. B. 3. /. 7. § 16. In som 
possessory actions, a title in writing must be produced, as in r 
movings and molestations; others are grounded on possession aloa. 
as ejections and spuilzies. 

48. An action of molestation is a possessory action, calculat^c/ 
for continuing proprietors of land-estates in the lawful possession 
of them, till the point of right be determined against all who shatf 
attempt to disturb their possession. It is chiefly used in question5 
of commonty and controverted marches. Before the year 1580, 
much time was consumed in those actions by the court of sessioo, 
who examined before themselves all the witnesses adduced by the 
parties, without being able to come at so distinct a knowledge of the 
facts, as if the proof had been taken upon the controverted grounda. 
An act of sederunt was therefore made that year, ratified by 1587, 
c. 42, by which all actions of molestation in possessorio^ whether of 
property or commonty, were to be remitted by the session to the 
sheriff of the county where the lands lie, who was by the act em- 
powered to take cognition of the marches, and to put the facts con- 
tained in the libel and defences to the knowledge of an inquest, 
consisting of those who resided in the parish, most of them landed 
men. This process was therefore called an action of cagnitim; 
but is now quite in disuse ; for the session, in place of remitting the 
cause to the judge-ordinary, allow the proof to be brought b^ore 
themselves, or appoint it to be taken by special commissioners, 
who afterwards report it to the court of session, in order to thrir 
determination f. Where a declarator of property is conjoined 
with an action of molestation, it falls under the proper or exdo- 
sive cognisance of the session. Actions upon brieves of peram- 
bulation, 1579, c. 79, have the like general tendency with actions 
of molestation, viz. the settling of marches between conterminous 
lands. The difference commonly stated between the two is, tlnfc 

♦ See Fac. Coll. June 13. 1795, Earl of Dimfries, Dict. p. I200S. 
f Sc« Historical Law^TraciSf vol. ii. p. 15. 
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title posterior to that of the pursuer, who must in such case ob* 
tain a decree annulling the defender's title of possession, before he 
can have access to the rents, St. B. 4. tit. 26. § 3 ^. 

52. The chief accessory actions which do not subsist by them- 
selves, but merely prepare the way for, or are subservient to other 
actions, are those of exhibition of writings, of transumpts, of pro- 
ving the tenor, of transference, and of wakening. An action oi ex- 
hibition, when it is grounded on a right of property in the deeds 
libelled, is without doubt a principal action, which subsists by it- 
self ; and, being real, may be insisted in by the proprietor against 
every one who holds the deeds in his custody, not barely that they 
may be exhibited in court, but that they may be delivered to him 
the pursuer, to be used by him as his own property ; see St. B. !• 
t. 7. § 14^'. But such actions of exhibition as are intended for 
the sole purpose of forcing the production of writings for serviiig a 
special purpose of the pursuer, are barely accessory. Of this kind 
are exhibitions ad deliberandum ;. of which see mpr. B. 3. t. 8. § 56^ 
57. Such also were exhibitions pursued by a party in a suit, who 
wanted to prove a special fact by writings in the possession of 
third persons, against these possessors or havers, that the writings 
might be exhibited in court, in proof of his allegation. This for- 
.merly required a tedious process ; 5^. J?. 4. /. 41. § 4, 5 ; but is now 
effected summarily, by way of incident diligence, which is granted 
in the principal action against the havers. The persons cited upon 
this diligence must either exhibit the writings called for, or roust 
depose, that they neither have them, nor had them since the citation^ 
nor have fraudulently put them out of their custody, to frustrate a 
future citation, nor suspect by whom they were taken away, or 
where they presently are **. If the user of the diligence be not 
satisfied with the defender's oath in those general terms, he may» 
by act of sederunt, Feb. 22. 1688, put special interrogatories to 
him, the better to discover the truth. Not only third parties, but 
the defender in the principal cause, may be compelled by the pur- 
suer to exhibit the writings in his custody that are necessary for 
proving the libel ; and, in like manner, the pursuer must exhibit 
such writings in his hands as may be proper to verify the defend- 
er's plea : But in these cases the writings called for must be parti- 
cularly specified or described ; for if a general description, or, in 
our law style, condescendence, were sufficient, one might, upon ir- 
relevant or vague allegations, compel his adversary to expose to him 
his whole title-deeds, with all their defects ; June 26. 1735, Scot^ 
(DiCT. p. 3965) f. Under this limitation the rule is to be under- 
stood, Nemo tenetur edere instrumenta contra se. 

53. An action of transumpt, which is also accessory, is competent 
to any person who has a partial interest in a writing, or immediate 
use for it to support his titles or defences in other actions, against 
him in whose custodv the writing lies, to exhibit it, that so a tran- 
sumpt thereof may be judicially made out, and delivered to the 
pursues This action may be pursued before the judge-ordinary* 

. * See Fac. ColL Jan. 17. 1766, Macadam^ Dior. p. 2755. As to the powers of en 
inferior court to judge in the question of possessory judgment, see Kilk. No. 1, voce Pos* 
8C8SORT Judgment; Somervell Dec. 11. 1789» Dict p. 1065S. 

f ' Reported by Clerk Home^ No. 67, under date Jtdtf 8. 17S7, Dict. p. S5S ; JRsc^ 
OiU August 8. 1783, Lady Mary Campbell^ Dicr. p. 8973. 



'' See Campbell^ 25. Feb. 1824, (& 4* -2).) ; reversed on appeal.. 

^* Public officers are bound, as havers, to produce comrounicationa received from pri- 
Tate informers, to be used as evidence against the latter, in an action at the instanoe of 
the part^ informed upon ; Leven^ 8. March 1814, Fac. CoU.; Vas$f 20. Peb. 1818^ 
Ibid. ;— but not official reports, Stc. made by themselves, or by other pabDc aerrantv ia 
the discharge of their official duty; Young 9 Co. 27. Feb. 1816, Jbuu 
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Hie pursuer's title in it is most commonly an- obligation signed by 
the defender to grant transumpts : But though there should be no 
such obligation, the action lies if the pursuer can prove that he has 
an interest in the writings, ex. gr. that they make part of the titles 
deeds of his lands ; but in that case he must bear the whole ex- 
pense of transuming. After the writings are produced in court, 
just duplicates of them are made out, collated, and signed by the 
clerk, which are called transumpts^ and are, by the decree of the 
judge, declared to bear as full faith or credit as an extract from the 
record of that court As therefore an extract from a proper record 
is as effectual as the principal writing, except in an action of proper 
improbation, so is a aecree of transumpt : And as when a deed, of 
which an extract is produced, is excepted to on the head of fdse- 
hood, a warrant is granted to bring the original deed from the re- 
gister-office ; so when a decree of transumpt is questioned upon a 
ground of falsehood alleged against the writing transumed, the user .. 
of the transumpt must produce the principal writing ; for which 
purpose, he may obtain a diligence against havers for exhibiting it ; 
and if it be not produced, certification will be granted against it. 
The parties chiefly interested in the deeds to be transumed, both 
granters and grantees, or their representatives, must either be made 

Sarties to the suit, or consent expressly to the transuming of the 
eeds ; but all others who pretend interest may be cited edictally ; 
Fount. Dec. 13, 1699, Telfcf^ (Dict. p. 2246) ; Fac. Coll. ii. 98, 
{Duncans, Feb. 14. 1758, Dict, p. 16161) ; St. B. 4, tit. 31. § 5. 

54. The action of proving the tenor is sometimes carried on by 
itself, without a view to any other, and then it may b.e considered 
as^ declaratory, but it is most fi^equently used as an accessory action. 
It may be defined. An action, by which the tenor of a writing which 
is lost or destroyed is endeavoured to be made up. The Romans 
had a remedy of the same kind, by which one who had lost or mis- 
laid a deed, might bring evidence of the accident whereby it was 
lost, and of its contents; L. 18. in Jin. C. De testib. By our old 
law, such questions were tried by an inquest, whose verdict, that 
the deed truly existed, supplied tne place of die lost deed ; Q. At- 
tach, c. 55. § 6; Vid. supr. B.2.t.l.^ll. Because it ought to appear 
to the court, not only that the deed said to be lost was once a ge- 
nuine deed, but that it is a right or obligation not yet extinguish- 
ed, the pursuer must libel and prove the casus amisstonis, or the acr 
cident by which it came to be lost, before the tenor of it be admit- 
ted to proof In obligations which are extinguishable^ barely by 
the debtor's destroying and cancelling them, ex. gr. in personal un- 
registered bonds, where the debtor who makes payment rests fre- 
auently secure by getting up the obligation from the creditor, and 
estroying it, such a special casus amissionis must be proved, as may 
shew that the bond was lost while in the creditor's hands by some 
particular accident, ex. gr. fire, robbery, shipwreck, or other such 
misfortune ; otherwise bonds '^ truly paid might be again demanded 
from the debtor as obligations still subsisting; St. B. 4. tit. 32. 
§3^. But in deeds which are intended to remain constantly 

with 

• See Fac. Coll. Feb. 22. 1780, Campbell^ Dict. p. 15828; Ibid. July 21. 1787, 
Danaldj Dict. p. 15SS1. See also KUk. No. 8, voce Tenor, A. against B. Nov. 21. 
1749, Dict. p. 15823. 

*^ So also^ a» to bills ; Campbell^ supr. not. * ; Canofh 1^* May 1811, Foe. Coll. / 
M^Farhme^ I. March 1826, {S. ^ D.). 

VOL. II. 11 I 



Title L 



Prdn^ing the 
tenor. 



CanuamUskh 
nis. 



M4i 



An Institute of the Law of Scotland. 



Book IV. 



How the tenor 
of a writing 
may be proved. 
Adminicles in 
writing. 



The whole con- 
tents of the 
deed must be 
libelled. 



Eflfecf s of ad- 
minicles in wri- 
ting. 



with the grantee, or which require contrary deeds of renunciation 
to extinguish them, as dispositions, seisins, wadsets, &c. or where 
the debtor who makes payment does not commonly choose to rely 
for their extinction on the bare cancelling of them, as assignations, 
&c. a more general cams amifsionis is sufficient ; St. B. 4. tit S2. 
§ 4 ; insomuch, that most lawyers are of opinion, that it is suffi- 
cient to libel, that the deed was lost any howj even casu fortui" 
to * ^' '. 

55. The tenor of a writing may be proved, either by the oath of 
the granter, ot by writing, or by parole evidence. When it is to 
be proved by the testimony of witnesses, the pursuer ought, in the 
general case, to produce some adminicle in writing, i. e. some col- 
lateral deed referring to that which was lost, in order to found the 
action before the tenor be admitted to proof; because writings, as 
they are seldom extinguished, neither ought they to be reared up 
against any one merely upon parole evidence. But in personal 
obligations*, where a special casus amissionis is proved, ex. gr. that 
the writing, while in tne creditor's possession, was taken from him 
by violence, or consumed by fire, adminicles in writing are dispen- 
sed with, from the necessity of the case ; St. B. 4. t. 32. § 7 ; see 
Duriej July \9. 1636, Lo. Frendraught^ (Dict. p. 15788). And in- 
deed as personal bonds granted by debtors of good credit are sel- 
dom registered, nor have any posterior writings referring to them, 
'the benefit of this action would be utterly lost to the creditor, if 
written adminicles were necessary in such cases, since relative wri- 
ting cannot be produced, where none such ever existed. As ad- 
minicles in writing are designed merely ^dem facere judici^ that the 
deed libelled did truly exist, writings, though not probative, naj 
bare scrolls of writings, referring to the lost writing as a finishef^i 
deed, are sufficient for admitting the tenor to a proof by witness^^, 
where it appears that they are framed before bringing the action, 
and so not calculated to serve that special turn ; 1722, Erskinea^^^ 
tra Preston, (not reported^ # 

56. Where the tenor of an obligation, disposition, or other grou nd 
of debt or of right, is to be proved, the whole contents of the deed 
must be libelled, with all its limitations and provisos, otherwise 9 
right might be reared up of a quite diffigrent nature or extent froKx 
that which is lost If the writings produced as adminicles are in 
themselves probative, and recite the full contents of the deed lo».% 
the tenor ought to be found proved upon these adminicles, withoi-3t 
the aid of any parole evidence, St. B. 4f.t. 32, § 10; Fount. June 2^^^ 
1712, Ifiglis, (DicT. p. 2744J f . And adminicles, though they shou^Bi 
only refer to the deed lost m more general terms, since they affocrrd 

^a presumptive evidence of the existence of the lost deed, are a sufl^3- 
cient foundation for admitting the tenor to be proved by the tej 
timony of witnesses ; but if the witnesses adduced do not in su( 
^case depose, that they saw the deed signed agreeably to all the le[ 

solemnities^* 

• KilL No. S, voce Tenor, A. against B. New. 21. 1749, Dicr. p. 1582S ; Fac. Co**^ 
\Tune 29. 1781, Duke of Argyle^ Dict. p. 15828. 

t Dec. 11. 1766, Hon. George Mackay against Earl of Lauderdale^ affirmed onm^ 
peal, March 21. 1770, (not reported.) 

^^^ See a valuable discussion on this subject, Forbe^ Trustees^ 1. March 1827, *$ 
4* D. [Fac. Cotl.). See also Moffat^ SI. Jan. 1809, Fac. Coll. In both of these case% 
the court decerned in a proving of the tenor, though there was no special casfts ami^ 
sionis established. See also Stairj B. 4. t. 32. $ 6, 7 ; Bankt. B. 4. t.- 29* i '^. 
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solemnities, and that it was of like substance with that which was 
libelled, the process must fall, notwithstanding these general re-^ 
ferences in the written adminicles. 

. 57. It had been long held for a rule, not to sustain the proof of 
a tenor, without bringing evidence who. the writer and witnesses to 
the deed were, because the want of these infers a statutory nullity, 
Forbes^ July 17. 1713, Blackwood^ (Dict. p. 15819J; and the few 
judgments pronounced contrary to this rule, proceeaed upon special 
circumstances ; Stair ^ Jan. 13. 1681, Calderwood^ (Dict. p. 15800) ; 
Dalr. 79. {Trotter, June 14. 1707, Dict. p. 15811). By this means 
the use aof proving* of thetenor was brought within too narrow li- 
mits ; for it was seldom in a creditor's power to bring evidence of 
that fact, especially when the proof was to be brought at any con- 
siderable distance of time from the date of the lost deed. But as 
the decision in the case of Blackwood, sustaining that objection, 
vas reversed upon appeal, it is not likely that it will be received 
for the future against a proof of the tenor *. 

58. By 1579, c. 94, the tenor of letters of homing, and their 
executions, which are lost, and never werejudicially produced, can- 
not be proved by witnesses ; but the statute does not seem to ex- 
clude a proof of their tenor by written adminicles. This at least is 
certain, that the act being correctory, and designed to prevent the 
bringing again to life that diligence which drew after it such heavy 
penalties, is to be confined to letters of horning, and not to be 
stretched against every judicial act, such as decrees ; Dalr. 53. 
(Lord Register, Dec. 26. 1704, Dict. p. 15810.) For though many 
solemnities are required in decrees, the defects of which might be 
covered by admitting a proof of their tenor, the same objection lies 
against extrajudicial deeds, that have also their peculiar forms, with- 
oiat which they are null ; and indeed a more forcible one ; for in 
fudicial acts, public persons intervene ex officio, who are presumed 
to do their office agreeably to law. Nay, a proof "is admitted, by 
T practice, of the tenor of decrees of apprismg, though these are, 
all others, the most encumbered with solemnities ; Dirl. 283, 
imie, June 29. 1675, Dict. p. 15796) f. The cognisance of this 
i-c^tion, from its importance, and from the dangerous consequences 
«^feich might follow if the tenor of deeds were to be sustained, 
wrliich either never existed, or laboured under nullities, or have 
since extinguished, is appropriated to the court of session, 
witnesses were, by the former practice, examined, not by any 
^rie ordinary, but in presence of the court ; and when a witness could 
^c>t, through age or other infirmity, be brought into court, the judges 

named 



Title I. 



It is unnecessary 
to bring evi- 
dence of the 
writer^B name 
and witnesses. 



Whether the 
tenor of all 
writings can be 
proved. 



'^^ Jis to the proof necessary in proving the tenor of holograph writings, see Fac. Coll. 
•^»»e 16. 1784f, Fraserj Dict. p. 15830. 

+ See Dirleton's Doubts and Stewarfs Ansroers^ p. 306. See also March 13. 1707, 

Kc^ jiirlh, Fount, vol. ii. p. 359, Forbes, p. 171, Dict. p. 15813. The court show 

^^U more indulgence in an action for proving the tenor of decrees of the commission- 

^^rt of teinds, brought in consequence of the statute 1707, c. 9, {seesuproj B. i. tit. 5. 

5.^2) ; and for this tnere is sufficient reason. A decree of valuation of teinds, in par- 

^^ular, does not, like a decree of apprising or adjudication, involve the interests of a 

P^^^t variety of parties : It is an act of property competent dejure to every proprietor ; 

^^d it may fairly be presumed, that, at the time when the process of valuation of teinds 

^^^ prescribed by law, all the landholders in Scotland would avail thepselves of a 

^*8^t so imporUnt; Feb. 3. 1796, Carre, (not reported). 

^Similar to the regulations in Statute 1707, are those of 8. Geo. I, c. 28, as to the records 

^^ the commissary-court of Aberdeen. See the remedy prescribed to those whose title- 

^^^a were destroyed by the rebels,. anno 1745, 20. Geo., II. c. 20 ; 21. Geo. IL c. 17. 
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Effect of a 
decree proving 
the tenor. 



Action of trans- 
ference active 
and passivi. 
Requisites in 
each. 



Statute 169S, 

respecting 

transference. 



namied one or two of their own number to examine him * ; but this 
strictness hath been of late overlooked *\ 

59. A decree of proving the tenor revives the lost deedy and has 
the same force given to it by law, as that deed would have had, were 
it still existing '^ Improbation upon the head of falsehood mmy, 
without doubt, be offered against it ; for it ought to be in no man's 
power, by destroying a forged deed, and afterwards proving its te- 
nor, to preclude the other party from insisting on the grounds which 
would nave been competent to him for declaring it false, had it not 
been destroyed : But the pursuer, in such improbation, must have 
small hopes of success, it the tenor has been proved either by the 
writer and instrumentary witnesses, or even by the testimony of 
others, deposing that they saw a deed of the tenor libelled, without 
any appearance of vitiation or forgery, duly signed by the granter 
and witnesses f. 

60. The action of transference is also accessory. Where, during 
the dependence of a suit, either party dies, the action, before it can 
be further proceeded in, must be transferred from the deceased to 
some person alive who represents him. If the pursuer be dead, it 
is called a transference activd ; because the title to pursue is an ac- 
tive title which must be transferred from the deceased pursuer to 
his representative. Where the defender dies, it gets the name of 
a transference passive ; because there it is the title to be pursued, 
which is a passive title, that falls to be transferred. In a transfer- 
ence activ^y the pursuer must be previously served heir ; or if tbe 
subject in dispute be moveable, he must make up such a title to it 
as is proper to moveables ; for till then he can have no interest to 
demand a transference. But an action may be transferred pasmi 
against a defender's heir, whether he be served heir or not ; becanse 
the wilfulness of a debtor's heir ought not to bar the creditor from 
constituting his debt. Yet a transference cannot proceed against 
the debtor's apparent heir, till the annus deliberandi be expired : 
And the pursuer in the transference ought first to charge him to 
enter heir, if he cannct otherwise fix a passive title against him. 

61. By 1693, c. 15, tl necessity of transferring activd is ta^ 
ken away, so that the pursuer's representative in the subject may, 
without any new form of law, insist in the principal cause, as bis 
ancestor might have done, upon producing his retour or confirmed 
testament, or special assignation ^"^ : But transferences passive cm^ 
tinue on the former footing ; because it was necessary to give pre- 
vious notice to the heir of the deceased defender, before he should 
be obliged to defend against a suit, of which perhaps he knew no- 
thing before J. Transferences being only incidental to other actions, 

proceed 

• See Kilk. No. 4, voce Tenor, Gordon^ Feb. 28. 1752, DiCT. p. 1582S. 

f See cases in which a formal proving of the tenor was dispensed with ; KUk. Na If 
voce Tenor, Maanoell^ Nov. 9. 1742, Dict. p. 15820 ; Karnes^ Sel. Decis. No. 5^^ SgMd 
o/Merse^ Nov. 21. 175S, DiCT. p. 15823. 

% See Acts of Sederunt, July 26. 1688 ; Feb. 28. 1728, § 4; and Feb. 19. 1742. 

'* The court, however, again refused to grant commission to an inferior judge for 
examining witnesses in a proving of the tenor } Ferrier, 14. May 1823, (& 4* -D.) 

*^ Where the original deed had been conditionally deposited with a third part?, 
the court, reserving the rights of all concerned, ordained that only one extract soouid 
be ^ven out of their decree^ <* and that one to be placed in the hands of the tame depth 
^ sitary, to be held by him under the same conditions as he held the said onginal)' 
Ferrier^ 7. Jtdy 1824, {S. 4 D.) 

^^ In order to brine the case under the statute, it is not necessary that there be 
a special assignation m the action ; it is enough that there be such an assignation oftbe 
^ghif or subject to which the action relates $ Kyle^ sa Nov. 1 821, Fac. CoH {& 4r IX) 
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may either restrict his libel to the real damage, or, if he think fit, 
insist also for the violent profits, as in spuilzies ; yet if be shall 
once restrict his demand to simple restitution, he cannot afterwards 
sue for the violent profits, though three years should not be elaps- 
ed after committing the spuilzie. Our law, however, admits a con- 
course of actions, in the special case of facts which may be prose- 
cuted either criminally or civilly ; for criminal actions have a diffe- 
rent pursuer, and are designed to serve quite a different purpose 
from civil. Facts are tried criminally at the suit of a public prose- 
cutor, to satisfy the public justice ; but civil actions, even when 
they arise from a delinquency, are brought by the private party for 
his own redress or indemnification, from which it would be unjust 
to preclude him, merely because the public resentment is already 
satisfied. Nay, though m a criminal trial the pannel should be ab- 
solved, the private party may insist ad civilein effectum ; because in 
criminal trials, nothing can be referred to the pannel's oath, who 
cannot be compelled to swear against himself, where either life, 
limb, or forfeiture of goods, is at stake. But as every fact may be 
referred to the pursuer's oath in a process which is pursued mere- 
ly to a civil effect ^% the pannel, though he should be absolved 
from the crime, for want of proper evidence by witnesses, may 
be sued by the private party for recovery of his debt and da- 
mages in a civil action, where the pursuer may have the benefit of 
his oath. 
Accnnoulation 55^ Actions are said to be accumulated, where different actions 

are included in one libel. This was not admitted by the Bomans^ 
though the several actions had been founded upon the same ground 
of right, L. 43. § 1, De reg.jur. ; for they had a differ en t/orwttfc 
for every different species of action, which it behoved the praetor 
to observe, when he remitted the cause to the judex pedanem : But 
where one had several distinct claims against another, all which pro- 
ceeded on obligations of the same nature, and were productive of 
the same species of action, he might by that law have thrown all 
his claims into one libel; because there, all the actions being of 
the same species^ one formula served for all. Thus, if Titiushad 
entered into a copartnery with Seius, first in one branch of trade, 
and afterwards in another distinct from the first, he might have 
sued his partner upon both copartneries in one and the same libel, 
because it was the same action jjro socio ^ which arose from both con- 
tracts ; L. 52. § 14, Pro soc. ; L. 25. § 3, Fam. ercisc. We who are 
strangers to the ^omaxi formulcBy daily comprehend in the same libel, 
different conclusions upon the same ground of right, rescissory, de^ 
claratory, and petitory, if they be not repugnant to each other. 
Thus, where a pursuer is to set aside a deed by which a consequent 
tial right accrues to himself, he may libel, not only a reduction of 
the defender's right, but a declarator of his own, in the same sum- 
mons. And though my right of action against the defender should 
arise from different grounds of debt, ex. gr. if he was debtor to me 
in one sum i^y bond, in another by contract, and in a third for 
which I can bring no proof but his oath, all these separate claims 
may be engrossed in one libel. This holds, not only where the 
same person is debtor in all the grounds of debt, but where the 

debtors 

3* Fid. infr. i. 2., § 9, injn. 
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Peremptory de- 
fences are in 
general compe- 
tent at any time 
before sentence. 

£xcqptions« 



is justly accounted to have passed from all his dilatory defences ^*l 
Those dilatory defences, which are grounded upon informalities in 
the libel or executions, and are called no-processes^ proceed fre- 
quently from a diffidence in the defender of the justice of his cause, 
or from an unjustifiable view of heaping up unnecessary costs up-- 
on the adverse party, and are therefore unfavourably received by 
the judge. Hence a defender cannot offer, first one dilatory de- 
fence, and after that another, but must make them all at once. Act 
of sederunt J Nov. 20. 1711, § 16 : Hence, also, they must be instant- 
ly verified, unless they be offered peremptorie^ SU B. 4. tit. 39, § 13 ; 
that is, as Lord Bankton explains it, B. 4. /• 25, § 3, the defender, 
if he fail in the proof of his dilatory defence, must submit to a sen- 
tence condemnatory, in the same manner as if the defence, in the 
proof of which he failed, had been peremptory. But as dilatory . 
defences, when they arise from a right conferred by law on the de- 
fender, have nothing unfavourable in their character, he who pleads 
such a defence, if he should not be able to verify it instantly, is al- 
lowed a reasonable time to prove it ; Stair ^ Feb. 24. 1676, KeUoj 
(DiCT, p. 12068). Lord Stair, B. 4. tit. 39. § 14, reckons the de- 
clinature of a judge as a species of dilatory defence : But a decli- 
nature is not a defence of any kind, but, on the contrary, an express 
refusing to make defences ; for it is an intimation by the defender 
to the court, or a protestation entered there, that he does not ac- 
knowledge its jurisdiction, nor think himself bound to appear be- 
fore it 

68. Peremptory defences, because they are drawn from the cause 
itself, need not be made at once, nor in any determinate or fixed 
order, but may be offered at any time before sentence, L. 2. C. Sent, 
resc. non posse ^^. Though, therefore, a defender should deny the 
libel, he may, on the pursuer's proving it, enter a plea, that the deV^t 
is paid off or compensated, L. 43. De reg. Jur. : Or though txe 
should at first offer a defence, which takes for granted the truth of 
the libel, he may, if he fail in the proof of it, deny the libel itself, 
L. 9, De except. : Yet to discourage affected delays, a rule hatJi 
been established in our practice, that if an act before answer, of 
which infraj § 69, hath been extracted in a cause, admitting certain 
facts to proof, parties are precluded from founding a plea upon aaj 
new • allegation j though it should be competent, which was neglect- 
ed to be offered when the act was pronounced. Act of sederunt j JnJz2f 
23. 1674. After a defender has undertaken to prove, by way of i 
ception, that any of the pursuer's titles are forged, no other < 
ception is competent to him ; and even when he insists ui 
on any exception whatever against the libel, which implies an 
knowledgment of it, ex. gr. payment or compensation, he mi 
in the opinion of Lord Stair, B. 4. tit. 40. § 39, when he offers i( 
reserve to himself the exception of improbation, otherwise he wi' 
be precluded fi-om it ; because where a defender has once ackno^ 
ledged a libel to be true, he ca;nnot afterwards deny it, unless he i 
serve to himself that special right of offering improbation again^^^ 
the grounds of debt libelled upon. In proper speech, nothing ou| ^ 







^^ Every defence, both dilatory and peremptory} must now be stated at once, unlc 
cause to the contrary can be shown, in the pursuer's withholding of necessary doc-^ 
ments, or otherwise ; and, at all events, every defence must be stated before closing ^ 
record, parties being entitled to propotie new pleas afterwards, only with leave or 
court s 6. Geo. IV. c. 120. § 2, 5, 10, 11, &c. — As to the mode of making up and 
tbenticating the record, see Ibid. $ i, 7, 10, Sfc. S^c. 
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BookFV. 



Other effects 
of litiscoDtesta- 
tion. 



Diligences. 



Forms of court 



70. Besides this effect which our law hath given to full or pro- 
per litiscontestation, reo prcesente^ it hath several other properties, 
both by the Roman law and ours. In consequence of tne judicial 
contract implied in it,^ there arises a nova catua obligationis ; a new 
quality is communicated to the action, by which, though it be pe- 
nal, and consequently would, in the common case, fall by the death 
of the delinquent, it is perpetuated, and made transmissible against 
heirs; Forbes^Feb. 7. 1712, Stuart y (Dict. p. 10351); Dec. 1726, Breb^ 
ncTj (not reported) * ^\ Upon the same principle, parties are con- 
sidiered, by litiscontestation, as acquiescing in what shall be deter- 
mined by the judge, according as the points contained in the act are 
or are not proved ; St. B. 4. tit. 40. § 8. Litiscontestation also does 
in sundry instances put the defender in mala fide with respect to 
ik\%fniJctvM rex alienee gathered or received by him ; supr. B. 2. tit. I. 
§ 29. And, lastly, the defender is barred from making any dila- 
tory defence afler litiscontestation ; supr. § 67 f. 

71. All acts of litiscontestation, and all interlocutors whatever, 
admitting a proof of special facts, whether by writing or witnesses, 
are carried into execution by letters issuing from the signet of the 
session, by which the possessors of the writings, and the witnesses, 
are required to appear before the court on the day fixed, there to 
make oath upon tlie points contained in the letters ; and they are 
styled diligences^ to be explained below, tit. 2. § 30. As to the rorms 
observed m the proceedings of the court, during the dependence of 
a civil action, they seldom dip into points of law, and must in their 
nature be subject to frequent alterations. They may be collected 
chiefly from the statute 1672, c. 16, in that branch of it concerning 
the session, from the articles of regulation settled in the years 1695 
and 1696, and from the several acts of sederunt made by the ses- 
sion for regulating the forms of judicial proceedings ^\ It shall on- 
ly be observed upon this head, that by the ancient practice, parties, 
mer having been heard by themselves or their counsel, withdrew 
from the court ; after whicn the judges reasoned on the cause, and 
pronounced judgment in it with shut doors : But now, by 1693,c« 26, 
all civil causes must be advised (t. e. considered and decided) with 
open doors, that parties may have an opportunity of setting ri^t 
the judges in any fact which appears to have been either overlooj[- 
ed or misapprehended by them %. 

TIT. 

* In an action which had originated in a complaint made to the dean of guild coirt 
by a private party, with concurrence of the procurator-fiscal, against an innkeeper, ibr 
usiuff deficient measures, the dean of guild imposed a considerable fine, pajrable to the 
fiscaX for behoof of a public charity, and gave a sum of daroafles to the prirate c60" 
plainer, besides awarding full costs of suit. During the discussion of a suspension the 
defender died ; and the court found, that the action being purely criminal, conki not 
proceed against his heir; Fac. Coll. Feb. 18. 1773, Gray^ Dict. p. 10S61. 

f See remarks on this subject in L, Karnes* Elucidaiions^ art. 22, Litiscontbstatioi'. 

% Perhaps the conclusion of this comprehensive title is the most proper place to inen- 
tion, that, since the death of Mr Erskin e, a new system of distribution of the estate* 
of merchants and manufacturers becoming bankrupts, has been introduced, and gndoil- 
ly improved in three successive statutes, 12. Geo. III. c 72 ; 2S. Geo. III. c 18; aini 
SS. Geo. III. c. 74 ; (continued by S9. Geo. III. c. 53, and by 44. Geo. III.c 2i)^- 
The subject is fully and ably discussed in Ck>MMENTARi£8 on the Laws of Scotland, sod 
on the Principles of Mercantile Jurisprudence in relation to Bankruptcy, Competidooi 

of. 



^* Montgomery^ supr. not. ^^. See also supr. A. /. $ 14. 

3» Vid. Stat. 48. Geo. III. c. IJl ; 50. Geo. III. c. 112 ; 58. Geo. III. c. 64; 59. 
Geo. III. c. 45 i—55. Geo. III. e. 42 ; 59. Geo. III. c. 35;— 6. Geo. IF. c. 12a • 
^^ The existing statute is 54. Geo. Ill, c. 137, since continued from time to tinii. 
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Order in which 
the different 
modes of proof 
are received. 



Proof by wri- 
ting. 

Private deeds. 
Merchants' ac- 
counts. 




3, The proper order in which the different methods of proof still 
received m our law ought to be undertaken by parties, is, &ntby 
the writing of the person against whom the proof is brought ; for 
while there is any room for this manner of evidence, the putting of 
unnecessary oaths to the litigants or witnesses ought to be avoided. 
Under this head may be included any acknowledgment or con- 
fession made by the party, though it should be verbal ; in which 
case, the allegation being instantly verified, needs no term for pro- 
bation : But if it be a written declaration, not in the hands of him 
who pleads it, a term is allowed for recovering it by diligence. If 
the evidence which the party offers by writing be insufficient, he 
may have recourse, either to the testimony of witnesses^ or to his 
adversary's oath : But if he should first betake himself to the proof 
by oath, he cannot afterwards use any other mean of probation, for 
the reason assigned, injr. § 8. And, on the other hand, a pursuer 
who had brought a proof by witnesses, upon an extracted act, was ^ 
not allowed, after that proof was found insufficient, to have recourse^ 
to the oath of the defender ; Clerk Homey 75, {Macbrmvy Nov. l&i*^ 
1737, DicT. p. 12156) *• Evidence by writing hath not such un — 
doubted force, nor does it secure the party who brings it, so strong — • 
ly as a proof by oath or by witnesses ; for the first writing pleadec^ 
as evidence may be rendered ineffectual by a posterior derogator-*^ 
from the first, or may be declared forged upon grounds of prop^^ 
falsehood : But oaths are not subject to improbation, neither o 
any proof be received against the testimony of concurring wi 
nesses, though reprobators may be admitted for proving the inF 
bility of witnesses ; of which, md. injr. § 29. 

4. As to proof by writing, the solemnities essential both to {>: 
vate deeds, and to public, as notorial instruments, and executi^ 
by the officers of the law, have been already explained, JS. 3. <L 

§ 15, e/ seqq. Sundry private deeds, though not subscribed by ti 

party, are in some respects probative. Thus books of account=^ 
Kept by merchants, manufacturers, shopkeepers, and other deales^cn 
in Dusiness, are, without subscription, probative against themselve^^ 
whether they be holograph, or written by a clerk ; because he wli^K^< 
keeps books, is presumed to intend that they should pass for a \i 
gal evidence of the state of his affairs, and have the same force 
if he had signed a declaration subjoined to every article ; jPotni^vt 
Jviy 6. 1710, Watson, (Dict. p. 12628). Yet jottings in loose psM- 
pers not subscribed, ought not to prove against him, though th^5f 
be written by himself; because these are frequently des^^stf 
as notes for the memory, where things may be marked as alread^ 

finishe^l^ 

* The former practice of the court was such as is stated in the text. It is novi 
however, understood to be established law, that a pursuer who has undertaken a prcM/ 
by witnesses, and finds that evidence insufficient to establish his Iibel» may ailerwanfa 
have recourse to the oath of the defender, upon renoundog all farther probation. Thk 
was the doctrine of the Roman law, Voet^ Lib. 12. tit 2. $ 1 ), and it is now adopted 
into ours. The first decision that introduced-the new law was, Kilk. No. S, voce rtO' 
CESS, LaWj Jtme 24. 1747, Dior. p. 1215S ; and it was farther confirmed by an muH 
niroous judgment of the court, Fac. CM. Feb. 4. 1792| Dalzielj Dicr. p. 9407 ^'« 

^' Reference to oath has since been found competent, even after verdict in the Js- 
ry Court, Clarkt 20. Nov. 1819, Fac. Coll. ; but the oath was allowed only on payottt 
of previous expenses. This judgment was recognised in Kirkmoodj 26. June IttS 
'* ^ > — In the general case, reference to oath seems to be competent, even • 

^^use of Lords on appeal ; Beid^ 28. Jan. 1 826, (& 4* D.) \ i 
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Iir40^ c. 76, declared null, which were extended by sUch notaries mH 
had not at their admission signed their mtmes, according to their 
usual way of subscribing, in a book appointed to be kept by the ^ie« 
riff for that purpose ; but that act, it it was ever in observance^ soon 
fell into disuse *. An extract signed by a clerk of courts contain*- 
ing the judicial proceedings that nave been had in a laW-suit, proved 
that there were truly such proceedings, because the extract is by 
the law presumed to be conformable to the interlocutors and other 
warrants of it ; BuU^rst, where the extract is challenged de reoenti, 
the warrants must be produced, in order to support tne legal pre* 
sumption ; and, 2dlt/j though extracts should afford sufficient evi- 
dence of what was pleaded in judgment by the parties, they are ne* 
ver admitted as evidence of the truth of those pleas ; which must 
be proved aliunde by proper vouchers f ^^ No notorial instrument, 
execution by a messenger, or extract signed by a clerk of court, can 
be excepted to, upon an allegation that the subscriber was not a no- 
tary, or messenger, or clerk, without a formal action of reduction ; 
for the admitting of such objections in the first instance, would-be 
a great obstruction to the free and ready course of justice. And 
even in the case of reduction, the subscribers being nabite and re^ 
puted notaries, &c. would sufficiently support those public inatm- 
ments or executions against that conclusion ; St. B. 4« tit. 4S. $ 12. 

7. In the proof of ancient facts, ex. gr. the proximity of blood, 
primogeniture, &c. histories compiled by writers of credit, near 
that age when the facts happened, are probative, if they be not con- 
tradicted by other historians as ancient, and of equal authority ; St. 
B. 4. tit. 42. § 16, 

8. Though one's right may be taken away by his own oath, 
when, upon a solemn appeal to God, he is forced to acknowledge 
that his claim is ill founded, or cut off by a just exception ; yet it is 
a self-evident proposition, that no man's right can, in the common 
case, be either proved by his own oath, or extinguished by that of 
his adversary ; because these are no more than the averments of 
the parties themselves in their own favour. From this rule, how- 
ever, there is an exception in the case of oaths, which are called 
oaths of verity^ where the pursuer confiding in the defender's vera* 
city, or perhaps sensible that he can bring no other evidence, refers 
the point in controversy to his oath : For if the defender sball^ up- 
on such reference, swear that the pursuer's claim was either ground- 
less from the beginning, or is now extinguished by payment, it is 
entirely cut off by such oath, though the strongest evidence should 
be aflerwards brought that his claim was good. In the same man- 
ner, the right of a pursuer may be proved by his own oath, affirm- 
ing it to be good, when the defender refers the point in issue to it ^. 

An 

* The court of session are in use to authorise notaries public, on proper application 
being made, to change their names, or the spelling of their names. Of thb many in- 
stances may be found among the acts of sederunt. See edition 1 7dO, passim. 

f See Fac. Coll. Feb. 24. 1767, MachargSj Dict. p. 12541, MackmrMs Crminal 
CaseSf p. 690. 

^' As to the proof of foreign judgments, see Robertson^ 16. Noo. 1814, Foe. CcIL 

^^ It is competent to refer to oath at any time before extract ; Aiickemm^ SS. Mn 
1828, {S. k D.)\ McLennan, I. July 1826, {lb.). But in the BUI-Chamber, where a 
biU stands refused by a final judgment, a subsequent reference is incompetent, there not 
being, under such circumstances, any process in court ) JAzc. CcU. xbttii^, 16. Dec. 
1826, (& 4* D.). As to the competent of a reference'to oath in the Jury Cout, see 
8. Murray^ S.^^Vid. supr. § 8. not. ♦'• In 
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An oath of verity ha^-so strong an efrect5 not because it can wdtk any 
conviction in the judge from the nature of the evidence j for no singlls 
testimony upon oath, of the most unsuspected witness, can be re« 
ceived as evidence ; but it depends entirely on the transaction that 
is supposed to intervene between the party referring, and him who 
deposes, by which they put the issue of the cause upon what shall 
be sworn. Accordingly, the Romans considered such oath as a 
species of transaction, L. 2. Dejurq^.j which consequently had the 
force of a final judgment : And by our usage also, this cobtract or 
transaction is so strictly regarded, that the party referritig, cannot 
afterwards, in a civil action, ground a plea upon any deed against 
the party deposing inconsistent with his oath ; Karnes, 31, {Fergta^ 
son, Feb. 2. 1722, Dict. p. 14042). It would indeed seem, that 
though the Roman law refused to admit of any proof by witnesses, 
in support of a claim that had been sworn to be groundless by an 
oath upon reference ; yet where it appeared by writings afterwards 
recovered, of which the party deposmg could not be ignorant, that 
he had sworn falsely, he was not allowed to avail himself of his per- 
jury ; L. 13. c. De reb. cred. But that doctrine, however agreeable 
it may have been to eauity, was hardly to be reconciled to the trans- 
action implied in a reference to a party's oath ; for after the oath, 
the only point to be inquired into is the import of it, quidJurcUum 
est. Since therefore the party referring cannot afterwards control 
the oath, either by the production of writings, or the testimony of 
witnesses, it is a most reasonable practice, for preventing the snares 
that may be laid for perjury, that the party to whose oath of verity 
a point is referred, may refuse to swear, till the adverse party not 
only renounce all other methods of proof, but depose that he knows 
of none, and particularly, that he is possessed of no probative writ- 
ing by which he may make good his plea ; St. B. 4. t. 44. § 2. 
The party to whose oath a point is referred, sometimes defers it 
back to the oath of his adversary ; but this is not indulged, unless 
it appear that the person deferring cannot himself depose in the 
matter with distinctness ; so that the judge hath a discretionary 
power to ordain either of the two parties to make oath whom he has 
ground to think had the best opportunities of knowing the fact 

9. Stair affirms, B. 4. /. 44. § 5, that an oath of verity cannot he 
put to a party, for supplying the want of a written instrument, if 
that instrument be not barely a mean of proof, but a solemnity es- 
sential to the right, as in seisins, intimations, &c. Thus a debtor, 
who had made payment to the original creditor, cannot be com« 
pelled to swear whether he knew when he made the payment, that 
the sum was assigned to another ; for supposing him to have known 
that it was, he idso knew that intimation was a solemnity neces- 
sary for completing the conveyance, without which therefore he was 
not bound to regard the imperfect assignation ; Durie, March 14. 
1626,'L. Westrawy (Dict. p. 859). But if it be supposed, that the 
conveyance was properly mtimated to the debtor, the written inti- 
mation 

In initio tUis^ a party may refer particular facts to his adversary'! oath, though they 
do not exhaust the cause ; but after a final interlocutori any reference must embrace the 
whole cause, or at least such parts of it as will be conclusive of the matter in dispute ; 
WMie^ 9. Jan. 1812, Foe. CM. compared with Ccmm^ 21. Nov. ISll, ibi cii. in not. ; 
Camj^tty IS. June 1822, Ibid. {S. 4* B.); Ogle^ 6. March 1825, {S. ^ D.) ; vid. infr. 
J 15, not. ". 

In a kte case, wh^ the reference was made apparently for the sake of delay, the 
court sustained it only upon ooniignstion of the debt; Mdinftaringf 4. Fdf. 1812, Fac^ 
Coll. 
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B06K IV. mation of which was afterwards lost, it is hardly to be doubted^ that 
"^^^^^"^^ the assignee might refer to the debtor's oath of verity, that the as- 
signment was completed by an intimation made to himself, and that 
he was thereby put in mala Jide to make payment to the cedent. 
Oaths of verity cannot be urged against a defender in any trial pro^ 
perly criminal, so as to compel him to depose against himself, vid. 
infr. t 4. § 94 "^^ ; but in trespasses where the conclusion draws no 
deeper than the damage of the person wronged, or a pecuniary fine, 
a defender may be compelled to swear ; as in bloodwits before an 
inferior judge, Durie^ Feb. 13. 1634, [Tait agSLinst Darlings Dicx. 
p. 7300) ; in batteries, Fount. July 24. 1 678, Gordon, (Dict. p. 9397), 
cited in (Folio) Dict. u. p. 14 ; and in injuries verbal or real, Clerk 
Home, 5, {Fiscal of Edinburgh, Jan. 2. 1736, Dict. p. 9400) *. 
An oath of par- 1 0. The oath of a party upon reference has full effect in favour 
tv afiects only of, or against the litigants, their heirs and representatives; and 
thekhSS^^ *"^ hence, according to the opinion of Stair, B. 4. t. 44. § 8, the oath of 

a correus debendi, made upon the creditor's reference, extinguishes 
the creditor's claim, not only with respect to the swearer, but as to 
all the other correi ; because the law considers him to have put the 
fate of his whole claim upon the oath of him to whom he had 
ferred it. But it is certain, that an oath of verity, however it ma 
be available to third parties in this particular case, (of which thei^ 
seems great reason to doubt, notwithstanding the authority 
Lord Stair,) cannot hurt them in any case, being res inter alios acti 
L. 9. § 7. L. 10, De jurej. Thus, though the creditors of a p& 
son deceased may prove their debts by the oath of the executor, 7^ 
so far as the executor's proper interest extends, since all debts ma 
be proved by the oath of the debtor, yet a debt cannot be prove^^ 
by the oath of the executor, to have been due by the deceased^ 
so as to affect the shares belonging to the widow, next of kin, or 
creditors of the deceased. As to those portions of the debt, the 
executor cannot be considered as debtor, but merely as trustee 
for the debtors ; and no debt can be fixed against a truster by the 
oath of the trustee. Hence also, a bankrupt's oath is not effec- 
tual to establish a debt as due by him, to the prejudice of his other 
creditors f ^^ On the same principle, the reference by a bankrupt 
to whom a debt is due, to the oath of his debtor, cannot hurt the 
bankrupt's creditors; L. 9. §5, De jurej. In like manner, a wife's oath, 

acknowledging 

* The same was decided in a prosecution brought by the procurator-fiscal on the 
statute 1707, c. 13, << for preserving the game," where the prosecutor restricted his 
claim to one penalty of L.20 Scots; Fac. Coll. June 27. 1787, Procurator-^fiscal ^ 
Edinburghshire, Dict. p. 12442. 

f Stair J Feb. 10. 1680, Morton^ Dict. p. 1246S ; Kames, No. 62, Nairn, Nov. 25, 
1725, Dict. p. 12468. But, by later practice, the bankrupt's' oath is admitted^ Kilt] 
No. 8, 8, and 12, voce Proof, the cases o( Pringle, Blair, and Sinclair, Dict. p. 12473 
—12475; Fac. CoU. Feb. 26. 1783, Halkerston, Dicr. p. 12476; Ibid. Jan. 31. 1737 
Buchan, Dicr. 11128, (Hailes, 1017.) * 

^^ Nor will they be readily sustained even in civil actions, wherever the tendency of 
the reference may be to oblige the party to swear tn suam turpiludinem. See Boger, 
\. July 1828, (S. 4- -D.) i M'CaUum, 18. Feb. 1825, {lb.); M'Eachem, IS. Majf and 
17. Dec. 1824, (7&.); Bitchie, 1. Dec. 1809, and 15. Feb. 1810, in note to Gordon, 
22. Nao. 1809, Fac. CoU. 

^^ *< This doctrine is now confined to those cases in which the debtor's evidence is 

« objectionable, on account of relationship or interest;" 1. BeU Coram. {5th edit.) 

834. See to the same effect, Tait, 27 S, et seqq. The case of Campbell, JFraser and 

Co. 22. Nod. 182% (5. <$* D.), turned on specialties, and did not, as roifl^t otherwise 

. seem from the general terms of the report, encroach on the general doctnne, Sess.pap. 

1 
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Book IV. which was referred to oath *. If, on the contrary, the shopkeeper 

^ should bring his process after the expiration of the three jears, he 
must prove, either by the writing or oath of the defender, not only 
that the goods were furnished, but that the price is still due ; con- 
sequently, though the defender, to whom the debt is referred, 
should acknowledge the receipt of the goods, yet if he depose at 
the same time that he paid the price, the quality contained in the 
last part of his oath, relating to the payment, must be deemed in- 
trinsic, since not only the constitution, but the subsistence, of the= 
debt, is understood to be referred to oath ; Fount Dec. 22. 1702^ 
Nicohon, (Dict. p- 13211); Forbes, July 6. 1711, Clerk, (Dict. 
p. 13213). But in the case of a holograph bond, the granter, whc^^ 
is sued upon it, after elapsing of the vicennial prescription, fklls t^^ 
be condemned in payment of the debt, if, on a reference to his cat! 
he shall acknowledge that the debt f is genuine, though he adje 
a quality that he had made payment of the sum contained in il 
because the bond continues to be a good ground of debt, even 
ter the twenty years, if it be acknowledged by the granter that 
subscribed it, 1669, c. 9 ; and for that reason, it is barely the v^i 
ty of the granter's subscription, and not payment made by hix>^^ 
which is the point in the libel understood to be referred to his oat2^ ^ 
Where the quality which is adjected to the oath of a defender does uo^ * 
import an extinction of the debt, but resolves barely into a counter 
claim or mutua petitio against the defender, it is considered as ex- 
trinsic : If, for instance, he should swear that the debt libelled was 
indeed just, but that he delivered goods or disbursed money on the 
pursuer's account to the full amount of it J : for every one who lays 
his plea upon a counter claim, must bring legal evidence to support 
it other than his own oath, to which therefore it is not in dubio pre- 
sumed that the pursuer hath referred it ; Forbes, Dec. 23. 1707, 
Brown, (Dict. p, 13224). Nay, though such counter claim were 
a suflScient ground of compensation, which by the Roman law is ac- 
counted an extinction of the debt, the quality has been by our prac- |eil ei 
tice adjudged to be extrinsic ; Stair, Dec. 9. 1664, Learmont, (Dict. 

{). 13201) ; because compensation does not operate ipsojurehj^t 
aw of Scotland §. 

12. 

* It is thought that the author is here in a mistake, by not suflSciently dittiogiiili* 
ing between oath of party and other means of proof. A shopk^per may,*«Dijmitlie 
three years, prove his furnishing by witnesses ; and then it will lie upon the defindff 
to prove payment. Without the three years, witnesses are not admissible to imtnut 
the furnishing, which, therefore, must be proved either by writing or by oath of thede* 
fender. A writing, by which the constitution of the debt is proved, is evidence, ficf«^ 
of the debt; and no farther proof is necessary on the part of the creditor^ ptymcot 
being a defence, which, if alleged, must be proved by the defender. But if thepu^ 
suer, for want of other proof of his furnishing, resorts to the oath of party, he, of ooone, 
must refer his libel to oath, in order to make a relevancy ; and if the defender adaum- 
ledges the furnishing, but adds that he has paid it, this is an intrinsic qualityy whether 
within or without the three years, as the pursuer does not allege relevantly, if he on- 
ly says that he furnished goods to the other party, without adding that tbey are itill 
due. See the argument in the case, Fac. ColL Nov* 18. 1794, Douglau Dfcr. 
p. 11116**. 

f This is inaccurately expressed : The author means the document of debt. See » 
pro, B. iii. tit 7. § 26. 

X See this illustrated, Maclaurin^s Observations, p. 155. 

$ This doctrine is supported by Fac. ColL iii. 21, Mitchell, Feb. II. 1761, Dicr. 
p. 1S24I \ Ibid. June 29. 1799, Rankine, Dict. p. 13245. See also Ibid. Nov. 19. 
1784, Robertson^ Dict. p. 13244. 

*• See also, in confirmation of this note, 1. Bell Comrn. {5tA edit.) 88S. Vid ndr 
J IS ; supr. B. 3. /. 7. J 18. ' ^ ' 
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they be judged relevant, insert them in the act for proving; for 
the particular circumstances on which the defender is to swear; 
ought to be specially mentioned in the act of court, which is the 
warrant for taking his oath ; see Act of sederunt ^ Dec. 7. 1613, pre- 
served by Spottiswood in his Practics^ p. 244. 

14. Oaths of verity, as they have been now explained, are oaths 
referred voluntarily by one party in a suit to his adversary ; which 
therefore are finally decisive of the cause. But oaths of verity are 
sometimes put by the judge ex officio^ without reference by either 
party to the other ; which, because they are necessary, and not 
grounded on any implied contract between the litigants, are not ^ 
final ; so that sentences proceeding on them may be declared void^ 
upon proper vouchers afterwards recovered ; or the cause may bc^ 
brought from the inferior court to the session, on this ground. _j 

That the judge ought not to have ordained the party to s 

Such 'oaths are commonly put by the court where there is a 
plena probatioy to supply an imperfect or defective evidence by t 
parties' own oaths, and are therefore styled oaths in supplement^ 
ex.^. in the case of furnishings made by shopkeepers, ^c whe 
the quantities furnished, or the prices of them, are not proved * 
two concurring testimonies ; or in the case of disbursements b 
factor or steward on account of his constituent, the nature of whl 
does not well admit of legal evidence ; for the articles, if they 
pear proper to the management, will be sustained, on the stewarcf' 
deposing that they were truly disbursed by him : But where 
imperfect evidence laid before the judge does not, in his appreh 
sion, amount even to a semiplena probation the party's oath in suppj 
ment ought not to be put ; Fount. Dec. 28. 1695, Thomson^ (Dia 
p. 9373) ^^ Where one who makes oath as to a debt or paymea 
either upon a reference by his adversary, or by order of the judg^^, 
deposes non memini^ such oath has, in the common case, the effe^^ 
of an absolvitory sentence in favour of him who hath sworn, as th^^ 
oath is no evidence of the point referred ; but since, at the san^v^ 
time, it does not import a denial of it, he who made the referenc::^ 
is allowed to support his plea by other methods of proof. Such n^e- 
gative oath, when it is emitted upon a recent fact, of which th^^c 
swearer cannot, from the circumstances of the case, be presum^^ 
ignorant, is considered as a concealing or dissembling of the trutln; 
for which reason, he who swears is justly held as confessed, orp^v 
confesso, in the same manner as if he had refused to depose ; Stair 
Feb. 6. 1675, Irvine, (Dict. p. 12031) ; Hare. 738, (LittlegUl, F^ 
1682, DiCT. p. 12035), 

\5. Where an oath, either of verity or in supplement, is made iff 
general or doubtful terms, particular interrogatories may be put to 
the deponent, upon a re-examination, for farther clearing the point; 
but he cannot be examined on any special fact which may involve 

him 

^* See Fac. Coll. Colder^ 20. Dec. 1825, (S. 4* D.) ; Cuming, 21. Dec. 1752, Dicr. 
p. 10095, and 12366; Buchanan^ 7. Feb. 1812, Fac. Coll. 

^^ In questions as to the paternity of natural children, the mother's oath in supple 
ment is allowed, or disallowed, according as the circumstances are held to amount, c 
not to amount, to a semiplena probatio. The following are examples of cases, in whii 
the oath in supplement was received ; JfigAtmanf 17. Nov. 1807, Dict. v. Proof, J] 
No. 6 •, Hunter y \5. Jan. 1811, Fac. Coll. ; Hunter , 24. May 1814, Ibid. ; with wh 
compare Stevcart, supr. B. K /. 6. J 50, nott. *, and \ 80 ; Benny, 1 4. N(w. 1 821 , (& 4" -^ 
Aitken, 10. Jidy 1821, and 11. July 1822, {lb.) ; M^Kenzie, 23. Dec. 1826, {S. ^ 1 
— The following, of cases in which it was refused, Bowie, 1. Dec. 1808, Fac. O 
Craig, 14. June ISOV, IMd.s Cathie, 29. -Moj^ 1821, {S.^B.)\ Durham^ 19. 
1827,(5.4-1).) 
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Book IV. the fact is against him : But in order to subject a party to this pe-* 
^^•^^^^^^^^ nal certification, he must have been either cited personally by a 

messenger to appear, or apud acia^ i. e. the day of appearance must 
have been notified to him by the judge when he was present in 
court. If the party be forth of the kingdom, or have no fixed or 
known residence, an edictal citation at the market-cross of Edin- 
burgh, and pier and shore of Leith ^% is sufficient ^^ The effect, 
however, of beipg held pro confesso^ is not in every case so strong 
as if the party had expressly acknowledged what was referred to his 
oath ; for he will be restored against the certification, upon his 
shewing good cause why he did not appear, either by proving the 
execution false, or by giving evidence of his sickness, or other rea- 
sonable ground of excuse ; — and slighter excuses are admitted, 
where the party offers de recenti to purge his contumacy, provided 
he refund to his adversary the expense he has brought on him by 
not appearing on the day to which he was cited. But no person 
can be restored exintervallo^ except on the most pregnant grounds ; 
because the adverse party might thereby lose the benefit of other 
evidence, by which he could have proved his allegation, ex. gr. by 
witnesses dying in the mean time or leaving the country. Where 
one is restored exjustitia, because, for instance, the citation given 
him laboured under some nullity, the effect of his being held as 
confessed is quite taken off; but if he be restored ex gratia^ and die 
before his making oath, the presumptive confession will militate 
against his heir ; Hare. 741, {Wright, Feb. 1686, Dict. p. 2036). 
Q , . .. 18. From the general rule set forth § 8, That no right can be 

proved by the oath of him who pleads it, an exception is univer- 
sally admitted in the pase of an oath in litem, which is an oath de- 
ferred by the judge to a pursuer, for ascertaining either the quanti- 
ty or the value of goods that have been taken from him by the de- 
fender, without the order of law, or for fixing the extent of his 
damages ^^. The oath, as it is the bare affirmation of a party in his 
own behalf, is not received, except where there is clear evidence 
that the defender hath been engaged in some illegal act, ex. gr. in 
a spuilzie, or in an unwarrantable intermeddling with the pursner^s 
goods, or where the public police has made the effect given to that 
oath necessary, as in the case of the edict, NauttB, caupones, 9tabur 
larii ^® : And it hath been introduced, both per modum pom€B to the 
delinquent, and from the necessity of the case ; because the amount 
of the pursuer's damage does not admit of full evidence in any 
other way ; so that if it were not for this expedient, atrocious wrongs 
might be frequently perpetrated without any, or at least without 
an adequate redress. Because an oath in litem, as to the quantir 
ties, is in effect an oath of verity, it is not received as evidence, 
where a concurring testimony of witnesses is brought in proof of 
them; see Fount. Jan. 16. 1697, Fea, (Dict. p. 9367) ; and upon 
this ground, when the oath was found competent for want of such 
concurring testimony, the court simply deferred the quantities to 
the pursuer's oath, and made it the rule of the decree condemning 
the defender, without assuming any discretionary power of taxing 

or 



^^ As to the present form of edictal citation, vid. supr. t» 1. $ 2. 

^* M^Ewan, 20. June 167S, Dict. p. 12051; Buchanan^ 4. July 1676, Uni. 
p. 120S4P ; Kinloch, 3. July 1704, Ibid. p. 120S8. But in such case, if the party be alife, 
he will be reponed upon his application, Ibid, t 2. FoL Diet. p. 184. 

^^ See LyU, 12. June 1824, (5. 4- Z).); Douglas, 16. Feb. 1825, li6.);Fac. CWt 
Colder, 20. Dec. 1825, (*.) " ScM, 16. ilfoy 1827, (& 4- D.) 
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V. ^mutuumy where it did not exceed L. 100 Scots, was allowed to be 
^^ proved by witnesses ; Durte^ March 5. 1628, Hammermen of Gla^ 
gow^ (DicT. p: 2247 and 12408). This mean of proof is also re- 
ceived to the amount of L.100 in verbal and nuncupative legacies, 
and in such verbal agreements as are not distinguished by the name 
of any known contract, and where something is to be mutually gi- 
ven or performed by either party ; Forbes^ June 26. 1706, Ander- 
wn, (DicT. p. 12234 and 12414) ; a doctrine probably borrowed 
from an ordinance published by Charles IX. of France, anno 1566, 
which ordained all contracts for sums exceeding 1 00 livres to be re- 
duced into writing; but it is absolutely rejected, let the sum be 
ever so small, in promises which are merely gratuitous ; Stair^ Jan. 
^ 19. 1672, Deuchar^ (Dict. p. 12386) *. The reason why a stronger 
kind of evidence is required to the constitution of verbal agree- 
ments, which cannot be proved by witnesses, where the sum ex* 
ceeds L. 100 Scots, than to that of contracts, seems to be this : In 
contracts which lay mutual obligations on both parties, naturally 
flowing from the contracts themselves, their meaning can hardly 
be misapprehended by witnesses; whereas in verbal agreement!^ 
in which the articles to be fulfilled by the parties do not necessarily 
arise from the nature of any known contract, but depend entirely 
on the import of the words uttered by the parties, inattentive hear- 
ers may, either by misplacing what was spoken, or by mistaking 
its true meaning, be apt to change the obligation into something 
quite different from what the debtor intended. Where writing is re- 
quired as a solemnity, as in notorial instruments, and executions 
by messengers ^^, the defect cannot be supplied by witnesses, more 
than by the oath of the party ; vid. supr. §9 ; because without these 
written instruments, the rights, of which they are the solemnities, 
are null ^^. 
With regard to 21. In the extinguishing of rights or obligations, we observe tli 
the extinction rule of the Roman law, That the effect of writing cannot be take 
of rights. off by the testimony of witnesses ^^ ; and therefore our general ml 

is, that where a debt is constituted by writing, no payment, eith< 
of the whole or of part of it, can be proved by witnesses ; Duri 
July 15. 1624, Nisbet, (Dict. p. 12358) ; Ibid. July 1. 1626, Ha^ 
(DiCT. p. 12359) t ^^. This rule, however, suffers the following 
mitations : Firsts Where the written obligation binds the party to 
the precise performance of special facts, the facts performed in coit. 
sequence of that obligation, ex. gr. the delivery of corns, or otber 
mercantile commodities by the debtor, have been frequently acJL 
judged capable of a proof by witnesses ; Durie, Nov. 25. 1 624, Bih 
sety (Dict. p. 12358); Stair y Jan. 7. 1662, E. Lauderdale^ (Dict. 
p. 1 0023) ; though one might reasonably conclude, that a debtor, 

where 

* See on this subject, Fount. Nov. 27. 1708, Fotheringham^ Dict. p. 124-14; Simr^ 
B. 1. tit. 10. $ 4 ; Bankton, B. i. tit. II. $ 2. 

f Fae. Coll. Feb. 26. 1787, fVilsorij S^c. Dict. p. 12S53. 

*^ In the face of an objection, <^ that apprehension by a messenger was an actus I^ 
'* gitimuSf which could only be proved by a regular execution, it was held to be seukd 
<< law, that parole evidence was admissible" to prove an act of apprehension, when et 
fected with a view to render a debtor bankrupt, by constructive imprisonment nnder 
the Stat 1696, c. 5 ; Note to Ewing^ 17. May 1808, Dict. v. Bankrupt, App. No. 21. 

*^ See BlackaddeVi supr. not. *^. 

^' Lawson^ 16. Feb. 1825, (S. 4- D.) 

•^ Set Crattford, 25. Feb. 1823, (& ^ D.) 
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irhere he is bound by writing, ought to take care to get the discharge 
f his obligation also vouched by writing. 2^%, Witnesses are re- 
eived in evidence of such facts as hardly admit of a proof by wri- 
ing, especially where they import violence or wrong, though such 
roof should* have the effect to extinguish a written obligation. 
'has, a bond may be declared null ex doloj upon parole evidence ; 
ad thus a proof, by the testimony of witnesses, was admitted to 
3t aside a bill, even against an onerous indorsee, with regard to 
lets which were not in their nature capable of a proof by writing ; 
be. Coll. ii. 73, {Farquhar, Dec. 16. 1757, Dict. p, 12341). 3%, 
ayment of a debt, though constituted by writing, whether in grain, 
r even in money, if it be made, not by the debtor himself, but by 
lother, may be proved by witnesses to the highest extent, ex. gr. 
le rents received from tenants by a creditor out of his debtor's 
jtate ; for as the debtor himself had it not in his power to take 
ritten vouchers of ihe payments made by his tenants, it were hard 
> make him suffer for the tenants neglecting to do it ; and such 
ayments are facti as to the debtor, which he cannot possibly prove 
Lit by witnesses ; Stair ^ Feb. 4. 1671, Wlshart, (Dict. p. 9978) ; 
'orhesj Jan. 25. 1711, Baillie^ (Dict. p. 9990) * As for debts con- 
ituted without writing, the payment of the whole debt, if it be 
ithin L.100 (Scots,) or if it should amount tp more, any partial 
ayment within that sum, may be proved by witnesses ; Stair^ Jan. 7. 
662, E. Lauderdale, (Dict. p. 10023) ; see more upon this head, 
dpr, B. 3. t. 4. § 7. 

22. The next inquiry proper to this title, concerns the question, 
i^o ought or ought not to be admitted to bear testimony ? There 

a full enumeration in Stat. 2. Rob. I. c. 33, of such as were then 
capable of being admitted as witnesses f ; but our later practice 
IS varied from the old in many articles. Objections against the 
.bility of witnesses arise either, J?r5^ from their state, with respect 
;her to age or sex ; or, 2dlyj from their moral character ; or, 3£%, 
^m such connection between the witness and the party as may cre- 
i partial affection, or undue influence. As to ihejirst : The tes- 
Qony of pupils is rejected, because they are presumed ignorant of 
e nature, and incapable of the impressions of an oath : But a mi- 
►r pubes may be received as a witness, in relation to occurrences 
lich happened during his pupillage, if he was, at the time of such 
currences, of an age sufficiently capable of distinguishing facts, 
omen are admitted to bear testimony in criminal trials, Pr. Falc. 
s {Monteithj 1683, Dict. p. 16684) J : in clandestine marriages, 
tit/ 31. 1732, Barber, {DiCT.jp. 16742) ; in facts happening during 
uldbed, Fount. Dec. 7. 1686, (No. 105, p. 16697); in the mal- 
eatment of wives by their husbands, and other facts of a domestic 
Giture, Fount. June 15. 1698, Duch. of Gordon, (Dict. p. 5902) ; 
"ovnt. Nov. 23. 1698, Fletcher, (Dict. p. 16701) ; Fount. Dec. 17. 
709, Neilson, (Dict. p. 16730) ; but not in bargains proveable by 
witnesses. Stair, July 21. 1675, Wilkie, (Dict. p. 1^675) ; nor in 
^tiling of marches, Feb. 1730, Dunbar, (Dict. p. 16742,) collect- 
ed in (Folio) Dict. ii. p. 529 ; nor in actions for voiding deeds, ex 

capite 

* Consignation in the hands of a clerk of court may be proved by witnesses ; Fae. 
H. June 21. 1794, Creditors ofBae, Dict. p. S078. 

f See Balfour, Tit. Anent Probatioun be Witnessis, p. 873, ei seqq. 

^ Trial of Captain Green, (see Note % subjoined to next section), p« 64 ; . Jfiume, 
>1. iv. p. 187, (2df edit. vol. ii. p. 828.) 

11 P 
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capite lectin Jan. 13. 1736, Wiseman^ collected Ibid. (Dict. p. 16743); 
Dor in questions relating to the onerous cause of deeas, Porbesj 
June 18. 1706, Birrellj (Dict. p. 16711). It is absurd to aflBrm 
that the )aw hath rejected the testimony of women, in these last in 
stances, from any supposed incapacity of judging rightly concern 
ing them ; since it allows them to be named tutrixes, ana even sol 
tutrixes ; an office which requires a much greater degree of ju 
ment, thap understanding the import of the most intricate of 
above particulars. It would therefore be more agreeable to 
character justly due to the softer sex, in point of capacity, to sa 
not that women are debarred, but that they are excused from b 
ing testimony in courts of law, except where there is a penury 
witnesses, in which case their giving evidence is necessary *. 

23. On the score of immorality or a bad character, the testima 
of infamous persons is rejected, i. e. of those who have been eitl:i 
convicted of crimes which by the law infer infamy, or who h^ 
been declared infamous by a sentence of the session or justiciaj^J 
Stair, Jan. 31. 1671, L. Milton, (Dict. p. 16694) '^ f- Those ^^ 
also improper witnesses who have been convicted of any gi08$ 
crime wnich may infer a disregard to an oath, ex. gr. a known ha* 
bitual liar, a scoffer at religion, one guilty of falsehood or oppiw* 
sion, or who has accepted of bribes, or concealed the offer of toem, 
or who has prevaricated or deposed inconsistently ; St. B. ^ t 43. 
§ 7 J. But other crimes which are more consistent with the re- 
verence of an oath, though they infer infamia facti, i. e. infamy in 
the opinion of the virtuous part of mankind, are no suffident 
'ound for rejecting the testimony of the persons convicted of 





lem. 



24. As for the third class of objections, partial affection and on- 
due influence, persons are rejected as witnesses in the causes of cer- 
tain near relations. Mackenzie, § 8, h. t., considers all those, liho 
are within the degrees of consanguinity or affinity forbidden in 
marriage, to fall under this objection ; and Stair, J9. 4« t 43. $7) 
extends it still farther against cousins-german, at least where other 
unsuspected witnesses may be had. It would appear from the iDfr- 
logy of our law, however, that all such relations as may lawfully sit 
in judgment in one another's cause, by 1681, c. 13, may be aboie- 

ceifed 



* By our most recent practice, the testimony of women is admitted in evefy 

f At to the effect of a pardon after conviction, see infra, B. iv. tit. 4. § 97, Note^ 

X Lord Bankton, B. iv. tit. SO. $ 4*, says, << An atheist-infidel cannot be a viCiiMb 
^ but a Jew or Mahometan may, because he owns the being of God, to vbom alone ip- 
^ peal is made in an oath ;" and his Lordship refers to the case, Jan. 17. 17 IS,' iCmaa, 
reported by Fount, vol. ii. p. 708, and by Forbes, p. 576, Dicr. p. 167Sd. In an actMAof 
divorce for adultery, it having been proposed to adduce a negro as a witness^ the oooh 
missaries, before answer, appointed him to compear for examination as to the articles 
of his faith ; and the court of session refused a bill of advocation, Fac. CM. De€.S. ITI% 
Stewart'Nicolson, (affirmed on appeal, Feb. 18. 1771), Dict. p. 16770. In the eaieoif 
Captain Green and his crew, who were convicted of piracy in March 1705, the suae 
course was followed by the High Court of Admiralty, in regard to two Uadibra; 
and on their examination in initialibus, the one having deponed, <* that he bdieves ia 
** God, was bom of Christian parents, and is a Christian himself;^ and the othei^ ^ that 
<* he believes there is a God, and his mistress at Pegu caused baptise him a Christian, 
** and he owns the Christian religion," their testimony was received. Trial, (published 
in folio in 1705), p. 89, 42, 68, and 64. Amot has a report of this case^ p. S48. As 
to the law of England upon this point, see Blactstone, vol. iii. p. 869; Giwerfsldntf 
Evidence, p. 129 ; Peake, p. 89 ; (1. Phillips^ Sth edit. p. 22.) 
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Booic^V. cates and agents for their clients, in the causes in which they are 

employed, but not in other causes ^^ Tutors, however, may bear 
testimony against their pupils or minors ; and advocates and agents 
against their clients. These last cannot indeed be compelled' to 
discover upon oath such secrets of their client's cause, as they may 
have learned from himself'^ ; but in the case of an exhibition of 
writings, an advocate or agent may be compelled to swear to the 
contents of a deed, though it should have been shewn to him by 
his own client; Stair^ Dec. 21. 1675, Cred. of Wamphray^ (Dict. 
p. 347) *. If one cannot be witness in a cause where his near kins- 
man is to gain or lose by the decision, far less can his testimony 
be received, where his own pecuniary interest is concerned "|" '^ ; 
yet burgesses may be admitted in questions concerning the reve- 
nue of the community j for these are the rights, not of the indivi- 
dual burgesses, but of the corporation as such ; Stair^ June 13. 1672, 
JBor. of Inverness, (Drcx. p. 16675) | : but where the private burges- 
ses have any pecuniary interest at stake, their testimony is reject- 
ed; see Fount. Jan. 17. 1679, Lo. Hatton, (Dicx. p. 16679) §. The 
testimony of menial or domestic servants is rejected ^% on account 
of their master's influence over them, which tends to cramp or re- 
strain that freedom that witnesses ought to be possessed of at ma- 
king oath ; but masters may bear testimony in behalf of their ser- 
vants. Tenants who had no written tacks, and so might be remov- 
ed at the will of the landlord on the elapsing of every year, were, 
by our former practice, considered as inhabile witnesses for their 
landlord, on account of their dependence on him, and his influence 

over 

♦ See Macleod, Dec. 21. 1744, Dict. p. 16754-; March Nov. 21. 1749, Dicr. 
p. 16757 5 Fac. Coll. Nov. 27, 1771, Maclalchie, Dict. p. 16176 1 Ibid. Decr 19. 178fi, 
Scoitf Dict. p. 16779. 

t See Edgar f Feb. 18. 1724, E. Wemyss, Dict. p. 16739; KtUc. No. 13, txKe Wit- 
NESS, Falconer^ June 23. 1750, Dict. p. 16759 ; Falc. vol. ii. p. 14?7, Falconer^ July IS. 
1750, Dict. p. 16761; Fac. Coll. ii. 190, Muschet, July 5. 1759, Dict. p. 16798; 
Ibid. Feb. 9. 1793, Sime, Dict. p. 16781. 

J Karnes, Rem. Decis. p. 182, Lang, Nov. 28. 1748, Dict. p. 2515. 

§ As to the competency of adducing such witnesses in an election cause, see Wighi^ 
4to edition, p. 353. 

73 Carmichaely 7. Dec. 1822, (S. cj- Z>.); Richardson, 30. N<yo. 1815, Fac. ColLHa^ 
miUon, 24. Nov. 1818, 2. Murray, 41 ; Hackney, 20. Feb. 1820, Ibid. 193; GUchrisL. 
10. Sept. 1823, 3. Ibid. 364. 

7^ The same principle regulates the extent of production that an Agent may be call- 
ed on to make, when examined as a haver: — and, generally, it may be laid down, that 
he cannot be required to disclose or produce any confidential communication, document, 
&c. connected with the subject of the suit, — which he may have received from bis client, 
with a view to the conducting of the process, whether preparatory to its commencemeDt* 
or during its dependence ; — but that, on the other hand, he must make a full disclosure 
of every thing connected with the constitution, 8cc. of the transaction itself, cot of which 
the suit arises, and which came to his knowledge or possession, with a view to the ar- 
rangement or completion of that transaction, while there was yet no purpose of takioir 
any legal proceedings on the subject ; Bower, 26. May 1810, Fac. Coll. ; D. Hamilitnt 
25. May 1819, Ibid. ,- La. Bath's Executors, 12. Nov. 1811, Ibid; Campbell, 21. Jatu 
1823, (S. 4- D.) ; Thomson's Trustees, 4. March 1823, {lb.) ; Tait, 178, 393, etseq.J^ 
But an agent is frequently received as a witness for his client, where he is, from the ua- 
tureofthe case, in some sort a necessary viiines^, — e.g. in proof of circumstances connected 
with ** the concoction and preparation of a deed drawn by him ;" Tait, 385, and autho- 
rities there cited; McNeill, 18. July 1822, 3. Murray, 150; March, MaclalcAie, as re- 
versed on appeal, and Scott, not. *, h. j>. 

'^ See Fac. Coll. Padon, 10. July 182^ (5. * D.); Robertson, 10. Feb. 1810, Fac. 
Coll. ; Cowan, 10. Jidy 1813, Ibid.; Nisbet, ^c. 11. June 1813, Ibid, g Glendinniw 
8. Dec. 1814, Ibid. ^ 

^^ It is not so now, 2. Hume, {2d edit.) 331 ; Tait, 380 ; though due we%ht will be gi- 
ven to any circumstances in the witness's situation, which cast suspicion on hia credibi- 
liiy. t 
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over them : But as little of that influence now remains, it was es- 
tablished as a rule, upon the occasion of a question between Colo- 
nel Erskine and Blackadder^ Jan. 15. 1735, (Dict. p. 16742), That 
no such objection should be sustained for the future, against the 
testimony even of such tenants as possessed by verbal tack *. Ar- 
tificers, and labourers hired by the day or week, are deemed com- 
petent witnesses for the person who employs them ; Fount. Feb. 26. 
1685, Erskine, (Dict. p- 16693). 

26. In occult or more private facts, where there must in most 
cases be a penury of unexceptionable witnesses, some of the dis- 
qualifications above mentioned are overlooked '^. Thus, domestic 
servants are received as witnesses in transactions that are managed 
within doors ; Forbes, Dec. 31. 1708, Smith, (Dict. p. 16714) ; Fac. 
Coll. ii. 70, [Fairly, Dec. 16. 1757, Dict. p. 16768); and even 
brothers and sisters may be produced in clandestine marriages,where 
frequently no other witness is called to attest them, July 31. 1732, 
Barber, Dict. p. 16742) ; Clerk Home, 107, [Young, Dec. 8. 1738, 
Dict. p. 16743) f . Such witnesses are said to be admitted cum 
nota ; and their testimony, though it be not totally rejected, is not 
so credible as that of other witnesses, but is to have such a degree 
of weight given to it, as the judge shall think it deserves. And in- 
deed there are some witnesses, who, though they be liable to no le- 
gal exception, may be more suspected than others, ex. gr. near 
cousins, intimate acquaintance, tenants, and even vassals, where 
the superior is a person of power or interest ; so that there is in 
most cases place for the rule, Testimonia ponderanda sunt, non nu- 
meranda. 

27. None of the objections derived from partial favour, undue 
influence, or the witness's immoral character, can be moved against 
instrumentary witnesses, i. e. witnesses who attest the subscription 
of parties ; for these are called for that purpose, by the joint con- 
sent of both parties, which bars all challenge : But neither pupils, 
Dec. 12. 1738, l>avidson, (Dict. p. 16899) ^% nor women ®% can be 
instrumentary witnesses ; nor creditors nor executors, where the 
testament or bond attested is granted in their own favour ; Hope, 
Testament, July 1. 1613, La. Innerlieth, (Dict. p. 16876) ; Durie, 
Nov. 21. 1627, Robertson, (Dict. p. 16879). As parties, when they 
concur in calling the instrumentary witnesses, have no other view 
but to get their own subscription attested, and of consequence the 

genuineness 

* See Kilk. No. 15, voce Witness, Cunningham^ Feb. 22. 1751, Djct. p. 16761. 

f See two decisions of an opposite tendency, Fac. Coll. July 10. 1790, Dalziel, Dicr. 
p. 16780 ; Ibid. Jan. 21. 1797, Dict. p. 16786 '^^. 

^^ Where the penuria does not arise from the very nature of the case, but is rather 
created by the act of the parties themselves, the disqualification will be interpreted more 
rigorously ; Laings^ 16. Nov. 1814, Fac. Coll. ; Richardson, SO. Nov. 1815, Bid; Wat- 
son, 8. Feb. 1825, (S. 4* D.) ; Lindsay, infr. not. '^^. L. Justice^Cleri dicente. 

7* See to the same effect, Stirling, 1 1. July 1704, Dict. p. 372; Fac. Coll. Lindsay, 
SS. Feb. 1826, (S. 4* Z).), where " the court held the case of Dalziel, as an important 
*^ precedent ; and that any departure from it would be attended with dangerous conse- 
f ' qnences." The rule seems to be, that in cases of the description referred to, the evi- 
dence of near relations may be received in corroboration of other testimony, but that 
ia no circumstances can a marriage be allowed to be proved, solely by the evidence of 
sDch relations. 

The same seems to be the rule in questions as to the filiation of natural children, 
Martin, 8. Feb. 1816, Fac. Coll. 

7^ See D. Qjieensberry, 7. July 1810, Fac. Coll, 

•** Nor blind persons, Cunningham, 2. July 1824, (S. 4* -D-) 
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genuineness of the deed supported, they may therefore object to the 
hability of those witnesses upon any sufficient ground, if they 
should be afterwards produced for the proof of extrinsic facts that 
may be pleaded for setting the deed aside, ex. gr. for proving the 
state of the granter's health when he signed the deed ; Forbes^ 
June 19. 1713, Cred. of Orbiston, (Dict. p. 16734). 

28. Allwitnesses must, before they make oath*, be purged of 

f)artial counsel ; that is, they must depose that they can neither 
ose nor gain by the event of the suit, nor have given advice how 
to conduct it ; that they have not been taught how to swear ; that 
they have got no bribe, nor promise of bribe or good deed, from 
any of the parties ; and that they bear no enmity or ill-will to ei- 
ther of them. These particulars, because they are put to the wit- 
ness previous to his making oath, are styled Initialia testimonii. 
If a party bring present evidence of a witness's partial counsel, in 
any of the above points, the examination cannot proceed, though 
the witness should offer to purge himself by oath ; but bare ex- 
pressions of ill-will, where the enmity hath not been pushed forth 
' into action, is not sufficient to stop the examination. The charac- 
ter of a witness cannot be justly impeached, though he own he had 
been prompted how to swear, unless he has also undertaken to 
s^vear as he had been prompted ; yet the testimony of such witness 
is rejected, in odium ot the party who had thus attempted to corrupt 
him ; Stair, Jan. 31. 1671, L. Milton, (Dict. p. 16674). The ob- 
jection which is considered by some writers as one of the initialia 
testimonii, that the witness has told what he is to depose, is seldom 
sustained ; for one of the most entire character may, without any 
reproach, acquaint his friend, either before or after his citation, 
what facts are consistent with his knowledge ; Gosf. Nov. 9. 1669, 
La. Towie, (Dict. p. 16669) ; Fount. Feb. 13. 1679, 
contra (Dict. No. 86. p. 16681), cited in (Folio) Z>ict. li. 

j9. 526. And indeed it is often necessary for a party to inquire at 
third persons what they know of the matter in dispute, that they 
may be the better directed whom to produce as witnesses "f. 

39. 

♦ The rule that all witnesses must be sworn, is not universal. 1, Peers have claim- 
ed the privilege of giving evidence on their word of honour, instead of making oath- 
See their pretensions, stated in Acts of Sedauntj Dec. 25. 1708, and July 27. 171 1. 
It does not appear any where very distinctly laid down what is the precise extent of a 
Peer's privileges in this respect, though it seems to allow him merely to substitute bis 
declaration upon honour for the oalh of calumny, but not to give him a similar privi- 
lege in regard to an oath of verity on reference, or an oath as a witness or baven See 
cases reported in the Dictionary, voce Peer ; Fac. Coll. Nov. 13. 1772, Campbell, Dict. 
p. 9404-. By the 23d article of the Union between Scotland and England, the Peers 
of Scotland arc entitled to all the privileges of British Peers, except that of sitting in 
the House of Lords ; and the law of England, which would therefore appear to be the 
rule, is thus stated by Judge Blackstoney vol. i. p. 402 : " A Peer, sitting in judgment, 
<< gives not his verdict upon oath, like an ordinary juryman, but upoti his honour : He 
<< answers also to bills in Chancery upon his honour, and not upon his oath ; but when 
<< he is examined as a witness, either in civil or criminal cases, he must be sworn *'•** 

2. Quakers are permitted to give a solemn affirmation instead of an oath, 8. Geo. L 
c. 6 ; 22. Geo. II. c. SO and c. 46. But by the last of these statotefs $ 87, it is express* 
ly provided, *< That no Quaker shall, by virtue of this act, be qualified or permitted to 
•• give evidence in any criminal cases." Hume^ vol. iv. p. 1 86, (voL ii. p. S6S, 2d edit.) •*. 
The law of England is the same in this particular, Blackstone, vol. iii. p. 369. 

f Fac Coll. Feb. 10. 1798, Durham, Dict. p. 16786. But there ooght to be no 
communication on the subject in dispute, after citation ; Kilk. No. 1 • v. WrrKsas, 

Geddes, 

*' See Tail, 180, 301, and 423; Burnett, {Crtm. Law,) 451. 
«* Tail, SCO, and 423. 
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29. Where one offers a relevant objection against a witness, of 
which he cannot bring instant proof, it can be no bar to his exami- 
nation ; but in such case, the party objecting may, immediately be- 
fore the party makes oath, protest for a reprobator, i. e. protest that 
he may be allowed afterwards to bring evidence of the witness's 
enmity to him, or of his partial counsel in some other article. Ac- 
tions of reprobator were admitted by our former practice, though 
no such previous protestation had been entered, so long as sen- 
tence was not pronounced in the principal cause in which the wit- 
ness had deposed: But in the case of the intermediate death of 
other witnesses who could have sworn to the same facts, that action 
was not admitted without such previous protestation, even where 
the principal cause was still pendent, Fount July 13. 1700, Good- 
win, (DicT. p. 12380) ; for there the producer of the witness, who 
saw no objection offered against his testimony, had reason to rest 
upon his evidence ; whereas, if protestation had been entered by the 
adverse party, he might have brought others then alive in support 
of his allegation; Stair, Feb. 6. 1679, Irvine, (Dict. p. 12116). 
But by the present practice, which is not so favourable to actions 
of reprobator, they are received in no case where they have not 
been previously protested for, even though he who produced the 
witness cannot shew that he has suffered any prejudice by the inter- 
mediate death of others, Clerk Home, 46, (Wright, Jan. 5. 1735, 
DicT. p. 12119) * ; from a presumption, that the party who insists 
for the reprobator, if he truly had a sufficient objection against the 
witness, would have entered the usual protestation before his ma- 
king oath ^^ When protestation is properly made, the action of 
reprobator is competent, even after sentence pronounced in the 
principal cause, Durie, June 26. 1623, Cochran, (Dict. p. 12099) ; 
and in such case, that action may be properly included under re- 
scissory actions ; because the plain intention of it is, to set aside a 
decree grounded on the oath of an inhabile witness : But common- 
ly the decision in the principal cause is put off till the reprobator 
be discussed. Where the principal cause is determined before dis- 
cussing the reprobator, the party insisting must consign a sum, at 
the discretion of the judge, which he forfeits, if he fail to make good 
his ground of reprobator; Durie, Dec. 3. 1635, Robertson, (Dict. 
p. 12100). This action must have the concourse of the King's Ad- 
vocate, because the libel concludes, that the witness is guilty of 
perjury; and for this reason, the witness who is excepted to as in- 
habile, must be made a party to the suit ; Stair, Nov. 9. 1676, Pa- 

terson, 

GeddeSy Jan. 16. 1741, Dict. p. 16744, An objection on this ground was sustained, 
JFtfc Coll. Jan. 19. 1799, Cadell^ Dict. p. 16789. There have been frequent instances 
of precognitions ^^ taken by private parties in civil actions; but such practices have 
been uniformly reprobated by the court, Durie, Jtdy 14. 1621, Livingston, DicT. 
p. 6776 ; Fount. \. 286, case of Sir Hugh Campbell, a trial in the criminal court for high 
treason; Fac Coll. Aug. 4. 1778, Bogle, Dict. p. 4899; Ibid. Aug. 10. 1785, Fall, 
Dict. p. 16777 ; Ibid. Feb. 26. 1793, Wemyss, ^c. Dict. p. 16782. See Ibid. June 7. 
179S, Anderson, against Sproat, Dict. p. 1678S. 

♦ See Kilk. No. 1, voce Reprobator, Falc. ii. 233, Irvine, NoVa 22. 1751, Dict. 
p. 16762. 

83 (( Written declarations from the witnesses, in presence of a judge, as is asaai- 
<* ly done preparatory to prosecution for the greater crimes;'* Tail, 391. 

®^ Glass, 15. May 1819, Fac. Coll.; but ** an opinion was expressed, that where 
^ the objection to the witness was not known at the time of examination, reprobators 
« would be allowed without previous protest i" ii&ii/.-*See also Mtmro, Dec. 19. 1828, 
(5. 4- D.) 5 Elder, 13. June 1827, {ibid.) 
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tersorii (Dict. p. 12114). The ground of reprobator may be pro- 
ved, not ottly by the oath of the party who produced the witness, 
to which mean of proof some of our ancient writers have confined 
it, but also by the testimony of witnesses, provided these witnesses 
be omni exceptione majores ; Stair , July 14. 1671, and Feb. 20. 1672, 
L. Milton, (Dict. p. 12105). 

30. The interlocutory sentence or warrant of the judge, by which 
parties are authorised to bring their evidence, is either by way of 
act or of incident diligence. In either case, where a witness does 
not appear on the day fixed by the warrant of citation, a second war- 
rant is granted, called letters of second diligence^ which is of the na- 
ture of a caption, and contains a command to the messenger, whose 
name is filled up in the warrant, to apprehend him, and bring him 
before the court *. If the witness answers on the first warrant, he 
is entitled to his expense from the party who cites him, which is 
ascertained at a certain rate per dieni^ as he travels on horseback, 
or walks a-foot ; but if the party is put to the trouble of obtaining 
a second diligence, the witness must bear his own charges \. 

31. By the ancient usage, parties were neither allowed to be pre- 
sent at taking the proof, or at the court's taking it under considera- 
tion ; nor had they access to see the depositions or written testi- 

''monies of the witnesses, lest they might be cramped in deposing, 
from the apprehension of drawing on themselves the resentment 
of others on account of what they had deposed ; St. B. 4. t. 46. § 17. 
But by 1686, c. 18, the witnesses are ordained to be examined in 
presence of the parties, to whom the clerks to the process are di- 
rected to communicate the depositions. If a witness be unable to 
travel, or reside in foreign parts, a commission is granted by the 
court for taking his oath at his own domicil ; and in such case, the 
nomination of the commissioners for examining the witnesses cited 
by the one party, is commonly given to his adversary ; and failing 
these, the magistrate, or judge of the jurisdiction where the wit- 
nesses reside, is generally named in their place subsidiarie J. A 
witness who swears either before the court, or upon commission, 
may, ex recenti, demand to have any mistake rectified, which he ap- 
prehends he may have made at emitting his oath ; but it might be 
of dangerous example, if law allowed him to insist for a re-exami- 
nation ®^ upon that pretence; Fount. July 16. 1701, {Sharp v. Murray^ 

Dict, 

* As to the competency of this second diligence against a Peer, see Bruce^ No. 4S, 
Yotmg^ Dec. IS. 1716, Dict. p. lOOSO; {Taitj 180.) 

t These rates are fixed by Act of Sederunt^ Dec. 21. 1765. See Fac. Coll. Dec. S. 
1794, Gordon^ Dict. p. 16785. 

j: Most of the existing regulations with respect to proofs are to be found! in Aei qf 
Sederunt^ March 11. 1800. 

By Stat. 41. Geo. III. c. 105, any one or more of the judges in Scotland, to whom 
bills, concerning heritable subjects situated there, shall be referred by the House of 
Lords, may examine witnesses upon oath 'relative to the subject-matter of such bills. 
The same regulation is made as to similar references to the Irish judges. When sudi 
references are made to the judges in England, the witnesses must be sworn at the bar 
of the House of Lords, << in order to be eicamined by the judges upon such oath, in 
" relation to the bill before them." Order of the House^ Dec. 18. 1706. — See a case 
where the court appointed a sworn interpreter to a witness ; Fac. Coll. iii. 1 89, PoUocky 
Jan. 25. 1764, Dict. p. 16769. 



^ ^^ The court may, on motion of one or other of the parties, order re-ezamint- 
tion of a witness ex intervaUoy on questions not formerly put nor exhausted ; TaiU 
22. June 1815, Fac. Colt. • 

2 
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DicT. p. 16705) *. If after an action is commenced ", either party 
apprehend himself in danger of losing the benefit of a witnesses 
testimony ®% through his old age ^° br some growing infirmity *', 
the court '^ are in use to examine the witness immediately, and or- 
dain his oath to be lodged with the clerk of process, to lie in reten- 
iisj or with the other writings which concern that process, that at 
may be considered along with the rest of the proof, when the cause 
comes to be advised by the court; Fount. Dec. 9. 1685, {Craigie 
against Moodie, Dict. p. 16695) ; Fount. Feb. 28. 1696, E. Lauder^ 
dale, (DicT. p. 12095) 'K 

32. Where a party, to whom a proof is granted, brings none 
within the term allowed by the warrant, an interlocutor is pronoun- 
ced circumducing the temiy L e. declaring the time elapsed without 
any proof brought by him who had demanded it, and precluding 
him from bringing further evidence. The word circumduce is made 
use of nearly in the same sense in L. 73. § 1, 2, Dejudic. Where 
evidence is brought in proper time, if it be upon an act, the pause 
is called after lapsing of the term, not before the Lord Ordinary 
who was originally judge in the cause, for he ceased to be Ordi- 
nary in the cause after pronouncing the act or warrant for proving, 
but before the Ordinary upon the acts for the time, who declares 
the proof concluded ; and thereupon a state of the case is prepared 
by the Ordinary on concluded causes, which must be judged by the 
whole Lords ^* ; but if the proof be taken upon an incident dili- 
gence, which is usually granted on points which do not exhaust the 
main question in dispute, the relevancy or sufficiency of it may be 
determined by the Ordinary in the cause, who, also, in this case, 

makes 

• See Killc. No. 6, voce Witness, Murray^ Feb. 21. 1744, Dict. p. 16752 '^ 

*^ It was here <* laid down as a rule, that no objection made by a witness against 
'* his own deponing was to be sustained, except where the fact put to him might infer 
«• infamy.'* 

«• See Johnstone, 9. Jtdy 1824, (S. 4- D.)\ Blair, 16. June 1825, {Ibid.)— White, 
11. July 1811, Fac. ColL / Corbets, 8. July 1815, Ibid. 

^' By his going abroad, Bramn, 26. Jan. 1825, {S. jr D.) ; Mc^. ofGlasgaWf 10. July 
1837, Ibid. ; Ferrier, 1 1. July 1822, {S. §• B.) 

^** See Forbes, 11. March 1820, Fac. CoU.s Smeal, 22. Dec. 1821, (S. 4- B.);— Al- 
ston, 10. July 1823, (S. 4r D.) ; Harvey's Trustees, 5. July 1827, {Ibid.) 

^' In a late case, the court permitted the examination of an instnimentary witness, 
though in the prime of life and in good health, he being one of the only two witnesses 
who could know the facts ; — but it was under reservation of all objections ** against the 
^ competency, admissibility, or credibility of the proposed testimony *,** E. F\fe, 1 1 . Mar. 
1815, Fai^. Coll. See to the same effect, but without any reservation of objections, Fac. 
(Joll Bethune, 2. Feb. 1827, (S. 4- D.). 

^^ The Lord Ordinary, while the process is before him, may also authorise such 
examination ; see Elliot, 8. Jtdy 1823, (S. Sf D.); Bryden, 14. June 1825, {Ibid.) 

^^ In one case, the court refused \o grant warrant for a proof to lie in retentis, << un- 
'^ less certificates of the age of the proposed witnesses, or other circumstances, which 
** render their examination advisable, are produced to the court itself, so as to satisfy 
<* them of the propriety of the measure, and refused to delegate that power to the com- 
^* missioner ;" Magistrates of Aberdeen, 1 1 . July 1811, Fac. ColL But more lately, with- 
out the witnesses being even named in the application to the court, they have granted 
a ffeneral warrant, ** for taking the depositions of such witnesses, as, by certificates to 
** be produced to the commissioner, before examination,'' shall be proved to be above 
a certain age, in danger of life from infirmity, or about to leave the country ; Oswald, 
9. Dec. 1824, {S. Sf A) ; Ramsay, 10. March 1825, {Ibid.) ; Mag. ofGHa^am, 10. July 
1827, {Ibid.) ; Gardner, 4^.4. March 1825, {Ibid.)\ Livingstone,^ 10. March 1813, Fac.. 
CM. 

'« See 8. Form ofProeeu, (1818), 127, et seq. 
VOL. It 11 R 
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makes avisandum to himself with the proof adduced, and declares 
it concluded. 

33. Some lawyers reckon proof by verdict, or by the sentence of 
diet, and extra- a jury, to be a distinct species of proof. But such sentence has no 

better title to that appellation, than the sentences of any judge ; 
for the jury, in matters triable by jury, are truly the judges of the 
evidence laid before them. The sentences of a jury are indeed 
sometimes final, and so cannot be traversed by any court ; in which 
case they get the name of probaiio probata : But that in reality 
means no more, than that such sentences are not liable to any re- 
view ; which is a character equally applicable to all sentences or de- 
crees of any court, from which there lies no appeal.— ^Beside the 
above-mentioned ordinary means of proof, Lord Stair mentions two, 
which he calls extraordinary^ without the intervention either of writ^ 
ing, oath, or witnesses. — Firsts Proof by a notoriety of the fact on 
which the libel or defence is grounded, St. B. 4. t. 45. § 4 ; that is, 
that the fact is notoriously known, either to the whole nation, or to 
the neighbourhood ; and this evidence is not elided, though some 
few individuals should be ignorant of that fact. The knowledge 
which the judge himself may have of the truth of the fact makes no 
proof; for he cannot be both judge and witness in the same cause, 
and he must give forth his sentence secundum allegata et probaia; 
but his knowledge of the notoriety is sufficient, unless it be over- 
ruled by pregnant contrary evidence. Thus, it is held for proved, 
barely from notoriety, that such lands lie in such a county, or are 
subject to such a jurisdiction, or that a wife who sues her husband 
stands to him in the relation libelled. — The second extraordinary 
mean of proof mentioned by Stair, is proof by the confession of the 
party against whom any fact is to be proved ^\ By act of sederunt, 
Feb. 1. 1715, § 6, formerly quoted, if the party, on being required, 
either to confess or deny the fact, refuse, and if the fact be after- 
Wards proved, he shall be condemned in costs. In the absence of 
the party himself, the judge may put it in like manner to the party's 
advocate to confess or deny ; and his judicial confession, either in 
his pleading, if it be minuted by the clerk, or in the informations, 
petitions, or answers in the cause, is sufficient evidence that the fact 
is against his client ; St. B. 4. t. 45. ^5^6 ^^ 

34. In all inquiries into facts, that kind of proof ought to satisfy 
the judge that is adapted to the nature of the facts of which evi- 
dence is to be brought. Where facts therefore do not admit of a 
direct proof, the laws of all nations allow of a proof by circumstances 
and presumptions, which in many cases carries as high a degree of 
conviction as the direct. Presumptions are consequences drawn 
from facts notorious, or already proved, which infer the certainty, 
or at least a strong probability, of other facts to be proved ; and hence 
presumptive evidence is by Aristotle, and after him by Tully, call- 
ed artificial ; because it requires a discursus^ or reasoning, to draw 
the conclusion from the premises. 

35. 



Circumstantiate 
and presumptive 
proof. 



'^ A party in a civil suit cannot found upon depositions of mtnesses taken in « 
criminal precognition, but he may found on the declaration emitted in that precogni- 
tion by the other party ; Parker^ 29. Nov. 1 809, Fac. CoU. ; Alison, S. Dec. 1814, Ibid.: 
Marocdly 8; Jtdy 1776, Dict. v. Apprentice, App. No. 1. 

^^ See 6. Geo. IV. c. 120, $ 2, 8, 10, 1 1, 13, S^c. with the relative clauses in the acti 
of sederunt. 
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35. Presumptions are either, 1. etjurii et dejure; or, ^dly^ juris; or, Title II. 
Sdly^ hominis vel Judicis. The presumption j't/m et dejure^ takes ^f^^^^^T^^. 
place where law or custom establishes the truth of any point on a cies oF presump- 
presumption, so that its effect cannot be traversed by any contrary tions. 
evidence. Thus, the testimony of a witness, who forwardly offers i^^ Prasumptio 
to depose without being cited, is, from a presumption of his par- -^"^'^ ^ dejure. 
tiality, rejected, let his character be ever so entire ^^. Thus also a 

minor, because he is presumed, pr(Bmmptione juris et dejure^ inca- 
pable of managing his own affairs, is deprived of the power of act- 
ing, without the consent of his curators, though it should be offered 
to be proved that he is master of the greatest prudence and discre- 
tion. Many such presumptions are established by the Roman law, 
and many by our statutes. Gifts of escheat, taken in name of the 
rebel, are presumed simulate and fraudulent ; and on that presump- 
tion are declared null, 1592, c. 145. Gratuitous deeds are declar- 
ed null in a question with prior creditors ; upon a presumption that 
they are granted to disappoint or defraud them, 1621, c. 18. And 
all deeds of alienation of heritable subjects granted on deathbed, 
may be declared null, from a presumption, that persons under such 
heavy bodily distress cannot act with that firmness and judgment 
that they ought to be possessed of, in granting deeds of such im- 
portance; see 1696, c. 4, and 1690, c. 21. 

36. FrcBsumptio jurisj is that which is in general terms establish- 2^/, PrasumpUo 
ed by our law or decisions as a presumption, but without founding >''«• 

any consequence upon it, or statuting super prcesumpto ; so that it 
is taken for true, only till the contrary shall appear to the judge to 
be supported by stronger evidence. Of this kind the following are 
instances : The property of moveables is presumed from the pos- 
session of them ; he who makes payment of a sum on account of 
interest is presumed to be debtor in a capital sum corresponding to 
it ; the entertaining of one who is come of full age at bed and board, 
is presumed to be a gift, if there were no previous bargain for board ; 
Debitor non prcesumitur donare^ &c It is obvious, that many of the 
prcemmpliones juris are not presumptions grounded on positive facts, 
but rather general rules, which, though they are in the form of 
words positive, may be easily converted into negative propositions, 
and derive their force entirely from the want of contrary proof. 
Thus the rules, That every man is presumed honest, That immuni- 
ty fromi servitude is presumed. That life is presumed, with many 
others of the same kind, are, in other words, that guilt is not pre- 
49umed, nor servitude, nor death : Which propositions are, witnout 
the aid of any presumption, supported upon this obvious principle, 
That without evidence brought of guilt or of servitude, or of death, 
by the pursuer who grounds his plea upon any of these allegations, 
the defender falls to be absolved. All prcesumptiones juris^ whether 
they be of this last kind, or proper presumptions arising from the 
supposition of certain facts, may be elided, not only by a direct con- 
trary proof, but by contrary pregnant presumptions: For a presump- 
tion is nothing more than a conjecture, or strong probability, in- 
ferred from what commonly happens ; and all conjectures built up- 
on common events must lose their force, when others arising from 

extraordinary 

^^ But there is no room for the objection of ultraneouSf where the witness merely 
comes to town by desire of the party, and then receives his citation ; D, Athole^ 
28. N(w. 1809, Fac. Colli 
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extraordinary or uncommon occurrences afford a stronger degree 
of probability to the contrary. Many instances accordingly occur, 
both in the Roman law, and in our own practice. Stair, Dec. 7. 
1678, Sands, (Dict. p. 12645); Forbes, Dec. 20. 1710, Henderson^ 
^c. (DicT. p. 12646), in which the presumptions of law have been 
elided by more forcible presumptions on the other side. The le- 
gal presumption for life was, by a late decision, Fac. Coil. ii. 268, 
[Forrester, Feb. 12. 1760, Dict. p. 11674), overruled, barely upon 
fame or common report *' ; which itself is no more than a pre- 
sumption that may be elided by a direct contrary evidence *. 

37. The prcBSumptiones hominis vel Judicis differ from the prtB^ 
sumptiones Juris only in this, that the prcesumptiones Juris are those 
which are laid down in our statutes, or established by custom or 
decisions ; whereas the last daily emerge from the various circum- 
stances of the special cases, and on which it is the duty of a judge 
to lay more or less weight, according to the several degrees of evi- 
dence which they carry with them. ITiey have frequently the force 
to overrule a prcesumptio Juris, especially when it is of that kind 
which owes its whole force to the want of contrary evidence. Thus 
a deed may be declared forged, from a concurrence of circumstances 
tending to invalidate it, notwithstanding the presumption of law, 
that all deeds are genuine. 

38. AJictioJuris is somewhat quite different from a presumption. 
Those things are presumed whicn are likely to be true ; but a^c^ 
tio Juris is a supposition of law, that a thing is true, which is eith^^ 
certainly not true, or at least is as probably false as true : And it %s 
defined by some doctors. An assumption of falsehood for truth ^ 
a possible thing, that it may have the effect of truth, in so far a^ fg 
consistent with equity. Thus, in the Roman law, one was bjr g. 
doption held for the son of him who adopted, though he was r^ot 
his son : And because there is no place for fiction but in thiugs 
possible, no person could adopt, who was not at least eighteen yea« 
older than him whom he adopted. One instance, however, occuw 
of a fiction of a thing impossible, which obtains both in the Roman 
law and ours, viz. that an heir is eadem persona with his ancestor. 
Ry the law of Scotland, deeds, against which a decree of certifica- 
tion is awarded in an action of reductipn-im probation, are adjudged 
to be false ^ctione Juris, though the most convincing proof should be 
brought, that they had once existed, and were genuine : Rut be- 
cause fictions of law must be limited, in their effects, to the purposes 
of equity for which they were introduced, that fiction operates only 
in favour of the pursuer who called for the production of the deeds; 
for they continue to have the same legal validity which theyhsd 
formerly in all questions with third parties. 

39. Refore proceeding to the next title, which treats of final sen- 
tences or decrees, a short account may be given of the method com- 
petent by the law of Scotland, of reviewing interlocutory senteDces 
pronounced by inferior judges, before they come the length of W 
extracted decree. The remedy of appeal from the sentence of an 
inferior court to a superior, has been admitted by the laws of all ci^ 
vilized states ; but that law-suits might not be drawn out to perpe- 
tuity, 

♦ See Bank. i. p. 667 ; Fac. Coll. Jan. 28. 1779, Lade, Djct. p. 11681. 



*' See Ashburton, 7. Feb. 1811, Fac. CoU. ; Campbell, 17. June 1894, (S.^D.)l 
Fettes, 7. July 18S5, {Md.) -, Tait, 481, et seq. 
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' ^^^ ^ "^ ^ is, as may be gathered from the name, letters for calling the action 

from the inferior court to themselves *. The grounds therefore on 
which a party may pray for these letters, are incompetency and ini- 
quity. Advocation on the head of incompetency is regularly 
pleadable by the defender only; for a pursuer, who voluntarily brings 
a defender before a judge, in a matter which admits of a prorogated 
jurisdiction, appears thereby to pass from all objections which he 
might otherwise have urged against the competency. Under income 
petencj/y in this sense of the word, is included not only want of ju- 
risdiction in the judge, but every ground for declining a jurisdiction 
though in itself competent, flowing either from privilege in the 
party, or suspicion of the judge '®*. Advocations may be granted 
by the session, as the supreme civil court upon incompetency, even 
in causes of which they themselves have not the immediate cogni- 
sance, ex. gi\ in maritime causes ; and by the former practice, in 
causes which were entirely without their cognisance ; supr. B. 1. 
t 3. § 34, because the competency of a court is a point of civil ju- 
risdiction. But in these they decide only upon the ground of ad- 
vocation ; and if they pronounce the court incompetent, they re^ 
mit the cause itself to the competent court f ; it they repel the 
ground of advocation, they send the cause back to the court from 
whence it came. Advocations are sometimes applied for on the 
Head of intricacy, where the cause is involved in difficultiesi, by the 
variety either of facts or points of law : And this head coincides 
nearly with that of incompetency; for though the inferior court/ 
should be competent to causes of the same general nature^ yet 
advocation may proceed, because that particular action is, from 
its intricacy, considered to be above tne cognisance of inferior 
judges. 
Nature of the 41. Where the defender has once acknowledged the judge's aa- 

gronnd of ini- thority, in a cause in which his jurisdiction may be prorogated, ad- 
^"i^y* vocation is not received, but on the head of iniquity ; and this 

ground may be pleaded either by the pursuer or defender. A 
judge is said to commit iniquity, when he repels a plea or defence 

which 

* In the case oF Wright and Graham^ Nov. 22. 1766, Karnes^ Sel. Deeis. No. 950, DiCL 
p. 875, it is said to have been found, tbiit advocation was competent after decree prth 
nounced by the sheriff, but before extract '^'. This was contrary to former deciaio» 
See DiCT. v. i. voce Advocation. 

f See on this subject, Fac. Coll. Feb. 6. 1S02, Gordon^ Dicr. p. 18845. 

*< ed, and the parties shall proceed to proof under the interlocutor of the inferior court, 
*< they shall be held to have waved their right of appeal to the Hoase of Lords, against 
<< any judgment which may thereafter be pronounced bv the Court of Session, in lo 
** far as by such judgment the several facts established by the proof shall be fimnd or 
« declared ;" 6. Geo. IV. c. 120, § 40. ; A. S. 12. Nan. 1S25, § 71. 

As to the present form and mode of proceeding in advocations, vid. lb. § iO, ei sef. 

<< In all advocations of interlocutors pronounced by sheriffs^ it shall be compeleiit to 
^* the inferior judge to reeulate in the meantime, on the application of either party, sB 
*< matters regarding interim possession, having due regard to the manner in which the 
** mutual interests of the parties may be aflTected in the final decision of tbe cause ; sad 
** such interim ord^r shall not be subject to review, except by tbe Lord Ordinary, or 
*^ the court, in the course of discussing the process of advocation ; reserring to tbe 
** Court of Session or Lord Ordinary full powers, during the course of discussion of 
*< the cause in the said court, to give such orders and directions, in respect to intcritt 
<* possession, as justice may require ; Ibid. § 4S ^*-see Haldon^ 21. Jtm. 18S6, (& 4r A^ 

Advocation is not now competent against a decree of removing ; the remedy u Igf 
suspension. Ibid. $ 44. 

^^' But an extract bars advocation. Ibid. ; Bettf 10. June ]821> (5. ^ B.);e. Geo. If^ 
c 120. i 43. >^* Fid. supt. not. •««. 
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which he ought to sustain, or sustains what he ought to repel j or, 
in general, when he either does, or neglects to do, any thing in the 
exercise of his jurisdiction contrary to law. If the Ordinary, to 
whom a bill of advocation is preferred, shall pass it, that interlocu- 
tory sentence, or, as it is called, deliverance, is a warrant for issu- 
ing letters of advocation from the signet, which have the effect, af- 
ter being intimated to the inferior judge *, to stop his farther pro- 
ceeding in the cause, unless it shall be afterwards remitted to him 
by the session. If he shall presume to go on, notwithstanding the 
intimated advocation, his sentence is null ; and both he, ana the 
private party insisting, are punishable by that court for contempt 
of authority. After advocation, the cause is carried on before the 
session, precisely by the same forms as if it had been originally 
brought before them : For which reason Lord Stair considers ad- 
vocations as actions, and gives them the name of actions extraordi^ 
nary^ or, in the second instance^ to distinguish them from those which 
are brought directly before the session, by a summons issuing from 
the signet 

42.' Though the ground on which advocation proceeds is simply 
personal, respecting that judge alone who is incompetent, or hath 
committed iniquity ; yet letters of sidvocation carry an injunction, 
by their usual style, not only to the judge from whom the cause is 
advocated, but to all inferior judges, not to take cognisance of it ; 
and even where these words of style happen to be omitted, a gene- 
ral prohibition was adjudged to be implied in the nature of an ad- 
vocation ; Durie^ July 18. 1623, Cranston^ (Dict. p. 366). But an 
advocation not intimated, can neither restrain judges from deciding, 
nor parties from insisting ; for judges are, by their office, bound to 
take cognisance of the causes regularly brought before them, till 
they be interpelled by the order of a superior court. 

43. That the session may not waste too much time in causes of 
smaller importance, no cause for a sum below two hundred merks 
Scots can be advocated to that court, from any inferior one which 
the law has made competent to it, 1663, c. 9 ; so that parties have 
no remedy against the iniquitous proceedings of an inferior com- 
petent court, in lesser causes, till after decree f. But causes car- 
ried on before an incompetent judge fall not within that statute ; 
and therefore may be carried from the inferior court to the session^ 
let the subject be ever so inconsiderable j — and were it not for this 
limitation, inferior judges might stretch their jurisdiction in lesser 
causes, without any possibility of control. This statute is now, by 
the aforesaid jurisdiction-act, 20. Geo. IL c. 43. § 38, extended to 
advocations of actions for sums not exceeding ^.12 Sterling %. 

TIT. 

* In a late case, where a bill of adTocation of a removing had been passed in absence, 
(after intimation to the clerk of the inferior court), and th^ letters expede, the Lords, 
upon a reclaiming petition, allowed the landlord, pursuer of the removing, to answer 
the bill, on this ground, that it had not been intimated to the respondent; July 11. 
1804, Keiths Petitioner^ Dict. p. 12021. 

f As to the remedy of appeal to the circuit-court of justiciary in cases of the ab6ve 
description, vid. supra^ J9. L tit. 3. § 28. 

X The court cannot even remit with instructions in such cases, Kilk. p, 320, No, 9^ 
{Buchanan^ 26. July 1750, Dict. p. 374) ; Fac. ColLJufy 6. 1775, Cunningham^ Dict. 
p. 375. The value of the cause i»f as to this matter, estimated according to thie con- 
clusion of the summons before the inferior judge, whatever his decree may have been, 
and exclusive of expenses; Feb. II. 1761, Marq. Lothian^ Dict, p. 374; Dec, If. 
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from the inferior court to themsel'" _.■ 
which a party may pray for tb' ^^.■ 

quity. Advocation on t' [^ and if Decreet- 

pleadable by the defender ^-^ 

a defender before a jud"- .•' ,^^' 

jurisdiction, appears ' , ^ ^^y> 
might otherwise ha* y"'' 

petency, in this se ^i'^ ^ ^^ fluctuatmg and pre- 

risdiction in the .^a ^en the case if debateable points 

though in itsf ^.^iire judgment, be brought again in- 

party, or sup ^'^'"SferV^"^^'^ °^ *'"® parties, every state has 



by the aess' ^^'v^^*^'" '"'^^''^*» to certain sentences or 

in causes Vi^i*^ ^^^ *^^ called reijudicattB^ and which 

-'^^^of ^*''*''» either of the court that hath pro- 



causes A'^^-'r of any other. . . 

in 3. ' Jfiii^orts nave an mherent right of reviewing the 

rfsf" J^^S" ""^^ except in so far as it may be limited by 

v ^/'^jTw tlie supreme court alone, or the court of the 

j^*^,ose judgments are irreversible. Upon this ground, 

. ''P /i^rt^the Court of Session, though it be the supreme court 

^'^;> /'i'^^ia civil causes, have not the full effect of res judicat<Bt 

^''''^'5»^r(/es in thesaitj because they are, since the union of 

^' fitf^l^oms in 1707, subject to the review of the House of 

J^i*^iifeat Britain "*. But by^ a rule of that sovereign court, 

j^0. 1725, the time of receiving petitions of appeal by them, 

>*^e decrees of session, is limit^ to five years "* j vtd. supr. 

(r^f^ 7. $ 21. When a writ of appeal to the House of Lords 

^ipsi B judgment of the session is served upon him in whose fa- 

„ aT*'^^ judgment was given, and who is called the respondentt it 

g, ^f}j the effect to stay execution of the sentence "'", till the appeal 

«■ - be 

,79], Roberts contra Duncan, not reported, menlioned in the case of Macintosh^ 

»j. 14. 1795, DiCT. p. S77 ; Dee. 18. 1776, iSto^ Dict. p. 375, & voce Advocation, 

App. No. 1. '«. 

■<» Brcrnn, 29. Jan. 1822, {^S. ^ D.); Ewing, 17. Ncm. 1828, {Ibid.)-, anij lee 
M'Emin, 18. Feb. 1824, {Ibid.) But where the dispute involves a quntion of right, 
or the subject of the conclusion is otherwise of uncertain value, and may exceed L.IS, 
advocation has been allowed i see Sieel, and M. Lothian, supr. 

'°* Appeal to the Honse of Lords is not competent from interlocutors or decrees 
of Lords Ordinary, which have not been reviewed by the court, nor from interlocutoiy 
judgments of the court, except, L where there has been a difference of opinion among 
the judges, or 2. with leave of the court, 48. Geo. III. c. 15}. $ 15; 6. Geo. JV. e. 120. 
$ 6. 14, &c. 

'"* The time is now limited to taw years, 6. Geo. IV. c. 120. j 25. See the varioiu 
provisions contained in that branch of the statute, noticed more fully, sitpr. B. S.i. 7 . 
j 21, not. "». 

"^ But'the Court of Session have power, on application of the respondent, to regu- 
late all matters relative to interim possession or execution, and payment of cost* and 
expenses alreody incurred, according to their sound discretion, Stc, 48. Geo. Ill, 
e. 151. $ 17, et scq. Accordingly, the reporU are full of examples, where such interim 
execution has been awarded; Murray, 23. Nov. 1811, Ffic. Coll.; JfAmtone, 17. May 
1815, Ibid, s Alexander, 5. Feb. 1820, Ibid. ; Sauen, 22. Jan. 1824, (5. ^ D.); Seid, 
7. March 1826, {Ibid.), &c. &c.; — as well as of others where it has been refused; 
Grant, 13. Feb. 1813, Fac. ColL ; Moffat, 7. Jiilj/ 181S, Ibid. .■ Brodie, 22. Kov. 1814, 
Jbid.; E. Mansfield, 2. Mar. 1815, Ibid.; A. Smith, 8. Jufy 1824, {S.^ D.), &c. && 
Appeal against a judgment allowing such interim execution is incompetent; C. Ha^ 
dinton, 20. Nov. 1811, Fac. Call. — See Scougall 8f Co. 8. Dec. 1814, Fac CoU. - 
M'Nielj 24, May 1827, (S. ^ D.) i—Mag. of Montrose. 16. Nov. 1826, {Ibid.). 
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world was subject to the Roman empire, the judgment of the su- 
preme court of one province must have had all the effects given 
by their law to a res judicata in any other province of that empire : 
But now that Europe is divided into many separate independent 
kingdoms, the question, What effect a res judicata^ or definitive sen- 
tence pronounced in the dominions of one sovereign state, ought 
to have in any other ? may be resolved by distinguishing between 
the a^ctio and the exceptio rei judicatce. Where the obtainer of a 
decree given forth in one state, demands the execution of it, by an 
action brought before the court of another state, that court, who 
are not bound to interpose their authority to it ex necessitate^ but 
only ex comitate^ have a right, previously to their interposition, of 
inquiring into the merits of the question in dispute, that they may 
form a judgment, whether there be sufficient ground, either in law 
or in equity, for awarding execution upon the decree ; Karnes^ 21^ 
{Edwards, Dec. 29. 1720, Dict- p. 4535) ; Fac. Coll. i. 173, {WiU^ 
sofij Jan. 7. 1756, Dict. p. 4549) * ; and indeed the pursuer, by ap^ 
plying to the court for their aid, virtually submits the justice of h^" 
demand to their determination. But where one who hath bec^^ 
condemned by a sentence which hath received full execution ino 
state, brings a process of redress in another, the defender, in wh 
favour the decree was given, and who thereby acquires a right tt^^ 
cannot lawfully be taken from him, but by a court who hath <^^ 
power of reversing the decree, excludes the action by his ^^^foi^ 
reiJudicatcB ; for he does not in such case apply to the court for /^^ 
' aid, but, on the contrary, rests entirely on the sentence recovered 
by him in a foreign court confessedly competent in the cause; and 
so in effect excepts to the jurisdiction of the judge before whom he 
is called, as having no authority over that court, nor any right of 
reviewing its sentences; Julj/ 24. 1731, Hamilton^ (Dict. p. 4584), 
collected in (Folio) Dict. i. p. 324 '^« f. 

5. As parties nlight, by our former practice, reclaim against the 
sentences of the session, at any time before extracting them, with- 
out limitation, their judgments were not final till extract ; but by 
act of sederunt, Jvly 9. 1709, no sentence pronounced in presoice 
of the whole Lords, or in the Inner-house, can be reclaimed against, 
after six sederunt-days from its being signed ; and by a posterior 
act of sederunt; Nov. 26. 1718, only one reclaiming petition is to 
be received against an interlocutor of the Inner-house ; so that now 
an interlocutor in prtesentiay if it be not either reclaimed agwist 
within the limited time, or if it be affirmed by a seccaid interk>cu- 
tor upon a reclaiming bill, has, even before extract, the full effect 
of tL res Judicatai as to the court of session, though it cannot receive 
execution till it be extracted |. Sentences, when proDOUDced by 

thie 

* This deciaion was reversed upon appeal ; but the respondents did not appetr. 
In Lord Elames's report of the same cas^ Dict. ibidem^ the cause of the rd? entl ii 
mentioned. 

f A decree absolvitor has a stronger effect, wherever it may be pronounced, as crea- 
ting the exceptio rei judicata^ than a decree in favour of the claimant. See Lord 
Karnes^ Princ. of Equity^ B. S. c. 8. § 6 ; Fae. ColL Jtdy 14. 1768, Sindmr^ Dm. 
p. 4542 ; (as reversed on appeal^ 4. March 1771, Ibid.) See also JUd. Jiifyn. 17679 
Laycockj Dict. p. 45i4. 

:|: In the particular case, where the cause has been decided in the Inner-house upon 
a report from the Lord Ordinary on the Bills, as the interlocutor ia fligoed, not Iqr the 

'^8 See JHzc. CoU. McDonald, 6. Dec. 1825, (& 4* D.) ; Sellers^ IS. Mm l8«5t(iKdL); 
MtufmeUy 2. July 1825, {Ibid.)\ Pattison, 17. Jan. 1827, {Rid.); Mnk^ 3L Jkm. 
1827, {Ibid.). 
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the Lord Ordinary, have the same effect, if not reclaimed against 
by a petition to the court, as if they had been pronounced in prcB- 
senlia of the whole Lords ; because parties are in that case under- 
stood to acquiesce in the judgment of the Ordinary : And there- 
fore in all extracts of decrees, even when pronounced by an Ordi- 
nary, the style is the same as that of a decree in prcesentiaj the Lords 
declare ; the Lords adjudge. All petitions to the court, a^inst an in- 
terlocutor of the Ordinary, must be. preferred within eight sederunt- 
days after it is signed. Act of Sederunt ^ July 9. 1709 "*"*. 

6. Decrees ih absence of the defender haye not the force of res 
jiidicatcd against him ; for where the defender does not appear, he 
cranot be said to have r^erred his cause to. the decision of the 

court. 

Lord President, but by the Lord Ordinary on the Bills, ^< after advising with the 
*< Lords,'* Fac. CoU. Jan. 20. 1803, Princ. Clerks of Session^ Dict. p. 12242, the un- 
successful party can reclaim against a second judgment, the first being considered only 
as an interlocutor of the Lord Ordinary; Ibid. March 5. 1802, Lennox^ Dict. 
p. 121T8 *«^ 

* See Fac. CoU. Aug.^ 1761, Haldane, Drcr. p. 12187 ; Ibid. Nov. 27. 1801, M/7- 
fcV, Dict. p. 12176; Ibid. Feb. 10. 180S, Yoting, Dicr. p. 12178. 
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'^' It is in no case competent now to reclaim against a second judgment; {i^^ 
not.); and by A. S. 14. Feb. 1826, § 2, it was even declared incompetent to receive 
a redakning note at all <* against any interlocutor of the Lord Ordinary on the Bills, 
^ prononnced after advising with the Lords," on the ground that such an interlocutor, 
<* although in point of form bearing to be the interlocutor, of the Lord Ordinary, is in 
** reality the judgment of the Inner-house.'' But it being afterwards found, that un- 
der theS^o^. 48. Geo. III. c. 151, $ 15. {vid. mpr. not. '^^), << an appeal to the House of 
^ Lords from such interlocutor might be liable to objection in point of form," the 
above enactment was recalled, and the rule now is, <^ that a reclaiming note against 
*< any such interlocutor shall be immediately disposed of by the court, without any of 
'< the procedure thereon which is followed out in the case of reclaiming notes against 
^ other interlocutors of the Lord Ordinary on the Bills," A. S. 1 !« July 1826. 

^'^ It is not now competent to bring any interlocutor of the Lord Ordinary under 
review of the Inner-house, by the form of reclaiming petition. The present form is 
to lodge a simple note, reciting the Lord Ordinary's interlocutor, and praying the court 
to alter the same in whole or in part ; along with which note, the record, and cases, (if 
any,) upon which his Lordship decided, are pritited and boxed for the court. The re- 
claiming days against an Outer-House interlocutor are twenty-one days from its date, 
6. Geo. IV. c. 120. $ 18, and relative A. S. 

In the Bill-Chamber the reclaiming days are different ; but some new rules on tlie 
subject being under consideration, it would be of no use to set down the existing re- 
gulations :< — for which, however, see A. S. 14. Jkne 1799; SnadoUj 5. March 1819, 
Fac. Cdl. : Lang, 3. Feb. 1824, {S. ^ D.) ; if^. 18, in no^e. 

Neither the L<M:d Ordinary, nor the court, have now power to review their own judg- 
ments, those of the former being at once final in the Outer, and those of the latter 
in the Inner-House ; Ibid. $ 17, 19, 21 : — 5, 14, S^c. 

If the reclaiming daj^ against theihterlocutorof a Lord Ordinary, *< shall, frommis- 
*< take or inadvertency, have expired, it shall be competent, with the leave of the 
<< Lord Ordinary, to submit the said interlocutor, by petition, to the review of the divi- 
<* sion to which the said Lord Ordinary belongs; but declaring always, that in the event 
^ of such petition being presented, the petitioner shall be subjected in the expenses pre- 
*< vioasly incurred in the process by the other party }" 48. Geo. III. c. 151. $ 16. This 
enactment extends to interlocutors pronounced in the Bill-Chamber ; Fac. CoU. Amot^ 
^. Feb. 1826, (5. Sf D.). Its operation is excluded after extracted decree; Stewart, 
10. Dec. 1811, Fac. CoU. The party applying to be reponed must pay his adversary's 
full expenses, even where there was a previous interlocutor in the cauB6 findilig no ex- 
penses due ; Thom, 24. May 1811, Ibid. But where the party so reponed is ultiftiittely 
successful on the merits, the court may not only award him his own expeilseB^ but oN 
der repetition of tholBe previously paid to his opponent uAder th6 statute ; Brumfy^ 
14. Nao. 1822, Fat. CoU. («9. 4* ^O* 1"^^^ poin^ howevet, is again under connd^ra- 
tion, the First Division of the Court having. With t vie# to beltle the riib definitively, 
delayed deciding until they shidl have <5cmsult6d with the Judg^ii of tiv6 Second Divi-* 
sion ; 21. Dec. 1827, Stewart v. Lang, Sess.pap. pen. me. 

See Remseof, 22. Feb. 182S) {S. 4* IX); JRir» CoiL Broek^ S.Juhf 1886| CJbid.) i—Gil- 
iespi^i Representatives^ M.Jan, 1826, {IbiA);Mies^ 14^ JMcty 1828, [Ihd.) ;'^Macra, 
27. Feb. 1824, {Rid.). 
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court, in virtue of the contract implied in litiscontestation, vid. 8upf\ 
/. 1. § 69. 70, which is the true ground upon which a decisive sen- 
tence becomes final : The defender, therefore, may be restored a- 
gainst such decree ; but if he was personally cited, he must first 
make payment to the pursuer of the costs he has incurred in reco- 
vering it " ' *. It has been already observed, that where a defender, 
without offering peremptory defences, passes from his appearance 
before litiscontestation, the decree pronounced afterwards in the 
cause is considered as in absence ; supr. Und. "^ If, in the defend- 
er's absence, decree be given against the pursuer, it has as strong 
an effect as if the defender had appeared, because the pursuer, by 
bringing his action before the judge, is understood to subject him- 
self to his determination ; and a judgment in behalf of a defender 
ought not to have weaker effects, or the less force, that it is 
nounced without any defence offered by him in support of his alL 
gation, or for eliding the action. 

7. Sentences or decrees of inferior courts have so little the au::^ 
thority of resjudicatcBi as to the supreme court, that though on- 
^should neglect to offer a relevant defence, and through such n^ _ 
should be condemned in payment, the sentence may be reviewi 
by the session upon that very defence which was competent 
fore the inferior court, but neglected to be offered ; because a 
pia peritorum is not presumed to be had before inferior coui 
and parties ought not to suffer for 'employing inexpert procurator :^^ 
when perhaps there are none other practising in the court. 

8. Suspension and reduction are not only remedies against 
iniquitous or ill-founded decrees of inferior judges, but are also H} 
thods of redress competent to parties to get free of the effects 
such decrees of the session given forth to their prejudice, as can 
again brought under their own review on account of any essenti 
defect. Reduction is the proper remedy, either where the decr^se 
hath already received full execution, by payment or satisfactioi 
or where it decrees nothing to be paid or performed, but barely di 
clares a right in favour of the pursuer ; for, in those decrees whic 
have already had all the completion that their nature can admit 
there can be no room for suspending them, or staying their execi 
tion. What has been already said on the reduction of writings, 
for the most part applicable to the reduction of decrees. This o: 
ly observation may be added, that though a person who brings r 
auction of a deed or decree upon one ground, should be cast m Is is 
suit, it is competent to him to insist in a new action for cL^- 
daring it null, upon different allegations in fact "^ This Lo:rd 

Stair 

* See Act ofSederunt^ Aug. 11. 1787, $ 4, as to procedure on bills of suspension cpt 
decrees in absence, obtained before inferior judges, in causes under L. 18 SterlAi^ 
value "*. 






18 



'" Smithy 9. March 1826, (S- ^ D.)\ compared with Kirk^ 6. July 1827, (lb.). 

ii» (c When decree has passed in absence in any inferior court, or in the Court oi^' 
*< Admiralty, and has been extracted, it shall be competent to apply to the court xt0^ 
<< which such decree was pronounced, to have the decree recalled; and on consjgM i^^ 
<< tion in the hands of the clerk of court, of the expense incun^ the said court 3ia3^ 
<* have power to stop execution, and repone the defender, and'mrive the action^ ss ^ 
<< decree had not been extracted f 6. Geo. IV. c. 120. § 48. See also rdative adi (^ 
sederunt, 12. Nov. 1825* 

'■3 MiUie, supr. § 5, not.f; Youngs Ibid. ; Leith^ 7. June 1822, (S. 4r D.); Ckrt^ 
17. Nao. 1825, {Ibid.); M^Donald^ IS. Nao. 1822, (AfV^.);— See also ^. v. B. I9.ib9 
1815, Fac. CoU. 

"* See 6, Geo. IV. c 120. $ 10, supr. cit. t. 1. $ 7. not. ^ 
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mirals, by 1609, c. 15 ; and of commissaries, by 1612, c. 7 * ; and, 
lastly, on the decrees of the commission of tithes, by 1633, c. 8, 
not only on such as had been recovered at the suit of the minister 
himself who applied for the horning, but on those also obtained by 
any of his predecessors in office; Act of Sederunt^ June 22. 1687 f. 
Lord Bankton affirms in general terms. That letters of homing ma 
issue upon the decrees of the justices of the peace : But the 
1661, c. 38, which is quoted in support of this opinion, expressl 
confines that privilege to sentences pronounced by them at the sui 
of their collector for fines upon delinquencies ; and so extends n 
to decrees for servants' wages, or for other civil debts that may fi 
under their cognisance, with which their collector has nothing 
do ; see Fac. Coll. i. 198, (Stevenson^ Mar. 9. 1756, Dict. p. 5747) ' 

10. The number of days indulged to a debtor, within which 
may make payment, after a charge given him on letters of homii^ 
varies according to the nature of the decree on which the dtligei%. 
proceeds, or of the tenor of the debtor's obligation. If it befouK:i^ 
ed on a decree of session, the charge is given on fifteen daysy whtQ^jL^ 
is also the term given in charges upon commissary decrees. Hor^^ 
ing on the decrees of magistrates of boroughs, or of sherifis, or c/ 
admirals, or of the commission of tithes, were, by the acts before 
cited, directed to proceed on ten days' charge : But, by the present 
practice, horning on the decrees of boroughs and of sherim piss 
also on a charge of fideen days ; probably from a notion taken op^ 
as \{ the inducicB in these had been lengthened by 1612^ c. 7. When 
homing proceeds on a registered obligation, by which the ddbtor 
consents that diligence shall proceed against him on a determinate 
number of days therein mentioned, that consent must make the 
rule ; and if no precise number of days be specified, the days of the 
charge must be fifteen, which is the term of law, unless where spe- 
cial statute interposes, ex. gr. in bills, upon which the debtor mty 
be charged on six days, by 1681, c. 20. But if a debtor reside on 
the north of the river Dee, he cannot be charged on less than fifteen 
days, 1600, c. 25 J. 

11. General letters are those which issue against societies or bo* 
dies of men, and contain a warrant directed in general agunst all of 
that society or corporation, without particularly mentioning tbeii 

names; 

• See Fac. Coll. Feb. 23. 1798, Park^ Dict. p. 75SO. 

f By Stat. 19. Geo. III. c. 20, (amending and perfecting statutes^ 17. OfalI«. H, 
and 22. Geo. II. c. 21), which established a fund for a provision to the widows ef fte 
Scottish clergy, letters of horning are (§ 55 and 56), directed to be issued at the ia- 
stance of the general collector against the contributors, &c. in the same nunmer si 
homings at the instance of the Scottish clergy for payment of their stipends. 

j: Those who reside in Orkney and Zetland cannot be charged on leas than fixtj 
days, 1685, c. 43. But this act contains an exception of letters to be raised on writs 
roistered of consent ; where, in the clause of registration, the party oonsenti to s 
shorter time ' ' ^. 

periors, that a change was made ; and in these it would seem, that, as the bam or re- 
gality bailie can ha^e no jurisdiction bevond what is competent to his superior, with 
whom, indeed, he only exercises a cumulative iurisdiction, so homing caniiol proeeed 
on his decrees, nor can he exercise, at all, any but the very limited jnriadiction pointed 
out § 17. of the statute ; Greenock^ 27. May 1794, Dict. p. TT14. 

"'It was again found incompetent to grant letters of homing upon decrees of jns- 
tices of peace ; Fairlie, 6. July 1805, Dict. v. Process, App. Mo. 7. 

"^ '< All hornings against persons outwith th^ kingdom, (albeit the bondy or other 
^ ground upon which it is raised, bears 6, 10, or 15 daysi) must be on 60 days;" 
DalloB, 10. See also M<pr. jB. 2*t.5.§ 34;— «nd, as to the present form of tlM edlicttl 
charge, B. 4. t. 1. § 6. not. ^ 
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lity, or magistrates of royal boroughs. Hence a bailie of baronj, 
because he lies under no such obligation, cannot be charged to con- 
cur in the execution of a caption ; Duriey March 13. 1623, Bailies 
of Dunse^ (Dict. p. 11691). A magistrate who is lawfully and re- 
gularly charged by the messenger to concur^ and nevertheless re- 
nises to assist him, or to receive the debtor into prison after he is 
seized, is liable subsidiarie for the debt in the caption; and if there 
be more than one, they are liable conjunctly and severally *. If the 
magistrates be not themselves solvent, the burden of paying the 
debt falls on the community; Falc. i. 164, {Golly Feb. 10. 1747, 
DiCT. p. 11736). The magistrate thus refusing his concurrence, 
may, on the messenger's setting forth that fact in his execution, be 
charged by the creditor, upon second letters, to seize the debtor 
within three days, and, in default thereof, may be denounced, and 
letters of caption may issue against him. Before any caption can 
be put to execution within the city of Edinburgh, the magistrates 
must be applied to for their concurrence, which they grant of 
course f . Letters of caption contain an express warrant to the mes- 
senger, if he cannot get access, to break open doors, and other lock* 
fast places, where he suspects the debtor may lie concealed. 

14. Afler a debtor is imprisoned, he ought not to be indulged 
with the benefit of the free air, either on his parole, or even under 
a guard ; for every creditor has an interest that his debtor be kept 
under close confinement, that by the squalor carceris he may be 
brought to the payment of his just debt "^ A magistrate, there- 
fore, or jailor, having the charge of a prison, who suflSsrs a prisoner 
to go abroad, though the state of his health should require it, and 
though he should return to prison, without either a warrant of the 
Court of Session, or an attestation upon oath of the prisoner's sick- 
ness by a physician, surgeon, or the minister of the parish, is liable 
subsidiarie for the debt, by act of sederunt, June 14. 167 r*''^^ : Ma- 
gistrates become also obliged for the debt, if the prisoner shall make 
his escape through the negligence or connivance of the jailor ; Fac. 
Coll ii. 68, {Chalmers Dec. 14. 1757, Dict. p. 11746), or through 
the insufficiency of their prison. Act of sederunt ^ Feb. 11. 1671 §: 

But 

♦ See Fac. ColL iii. 30, Mutter, Mcuche, 1761, Dict. p. 2642; Ibid. Dec. 1.118^ 
Grapf Dict. p. 11754. They are in like manner liable if any undue delay takes place 
in the imprisonment of the debtor; Ibid. June 13. 1781, Belly Dict. p. 11756. 

f This has gone entirely into disuse. No such concurrence is ever applied for ; and 
a clause to that purpose very seldom or never occurs in the modern form of caption. 

:|: This rule is exemplified by a very strong case, Fac. Coll. June 8. 1790, SkorireH 
Dict. p. 11760, (affirmed on appeal). See Kilherran, No. 1, voce Sanctuary, Hm-* 
bandy 26. July 1749, Dict. p. 3. and Fac. CoU. March 7. 1781, FuUerton^ &c. Dict. 
p. 1 1755 ; {Muttery sup-, not. *) '*'. But where the debtor has been imprison^ in con- 
sequence not of a caption for payment of debt, but of a warrant proceeding upon an 
allegation of meditajtiofugcey the magistrates will not be liable by reason of hia tem- 
porary enlargement or escape, provided his person is recovered before they are re- 
quured to produce him ; Fac. Coll. Jan. 24. 1786, GordoHy Dict. p. 11756 ; Ibid. Novl 
16. 1792, BrowHy Dict. p. 11763 "*». 

§ Fac. CoU. June 29. 1786, Purdie and Compani/y Dict. p. 11757. 

"^ See 2. Bell Comm. 522. et seq. 

^*^ As to the extent of the magistrates' responsibility for the prisoner, after he has 
been regularly liberated on a sick bill, see RitcMcy 25. Jan. 1814, Fac. ColL affirmed 
on appeal, 5. DoWy 88, and the cases o( Forbes and Fordyce in 1793, there referred ta 
By these decisions, the strict rule of the act of sederunt is much relaxed in favour of 
magistrates. 

"*' See Wilsony infr. § 26- noi. • 

"*» Fid 8upr. B. 1. 1. 2. § 21. not. ". 
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^ ^~ ^ ■ they failed to pay within the days of the charge given them upon 

the magistrates' precept ; but now diligence against -the person of 

debtors may proceed upon all such decrees of inferior courts, to 

which a decree conform may be interposed by the session ; and, in 

\ Bankton's opinion, B. 4. U 16. § 3, horning may pass, even upon a 

baron-decree, if the sheriff shall adopt it for his own, by interposing 
his authority to it. Justices of the peace have no right to imprison 
debtors for civil causes, as it would be fruitless to confer that power 
on a court who have no proper civil jurisdiction ; and even when 
tliey assume to themselves a cognisance in civil debts, which is fre^- 
quently the case, where the debt or other subject is inconsiderable,' 
they have no right to grant warrants of commitment, in default of* 
payment, Fac. CoU. i. ill, (Blawj July 9. 1754, Dict. p. 7610 '**). 
In criminal cases, the justices of peace, in order to enforce their sen-^ 
tences against delinquents, may either order the offender to jail, tillc 
he make payment of the fine awarded against him, or the collector:^ 
named by the justices may obtain letters of horning, upon which h^ 
may be charged, according to the directions of the act 1661. A^ 
to the diligences of poinding and arresting, all execution by these 
was, by our former practice, allowed to pass upon obligations regis* 
tered in the court-books of boroughs, without any warrant other 
than the registration itself; but by act of sederunt, jDec. 10. 1713, 
execution upon such registered obligations is prohibited, unless the 
extract bear a special warrant for that purpose. Sheriffs and barons 
have been in use to insert in the precepts granted by them against 
debtors for charging them to pay witlun fifteen days, a warrant to 
their officers to poind and arrest their moveables in default of pay- 
ment, 
.lietters of eieo- 17^ If a tenant or other possessor who is decreed to remove from, 

Ind'sword ^^ ^^ ^^^^ ^^ possession of lands, shall forcibly oppose the execution 

of the decree, or shall obstinately refuse to give obedience to it, 
notwithstanding a charge given him upon letters of horning, the 
obtainer of the decree may procure letters of ejection issuing from 
the signet, and directed to the sheriff, who is required to dispossess ^ 
him, and to put the pursuer in the possession ; or if the decree b 
pronounced by a sheriff, he himself may grant a precept of ejectiol 
directed to his own officer for the same purpose. These letters 
precepts are executed, by throwing out of tne house some part _ 
the defender's household-stuff, and extinguishmg his fire. If ^ 

I)arty was so obstinate as to oppose by force the execution of the^s^ 
etters of ejection, and still to continue his possession in despite </ 
the law, the Scots privy council, while that court subsisted, grani^ 
ed letters of fire and sword, authorising the sheriff to call for the 
assistance of the county, and dispossess him by all the methods d 
force. But by our present practice, since the union of the two 
kingdoms in 1707, where one opposes by violence the execution of 
a decree or any lawful diligence, which the civil magistrate is not 
able by himself and his officers to make good, application is made 
to the military for assistance, who enforce the execution manu mi- 
litari. 

18. Having treated at some length of the several kinds of dili- 
gence 

*'4 Under the small-debt act, they have power to enforce execution of their decreet 
by imprisonment; 39. and 40. Geo. IIL c, 46. § 10. ; & Geo. IV. c. 48. § 10. 
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session, and by two in vacation-time ; but other decrees may be 
suspended by any one of the judges, either in time of session or va- 
cation '*^ 

19. As suspension has the effect of staying the execution of the 
creditor's lawful diligence, it ought to be proceeded in with as lit- 
tle prejtidice to the charger as possible. Hence,^r«^ Suspensions 
are not to be passed, but upon reasons instantly verified ; see Act 
of Sederunt^ Feb. 9. 16t5. This is, however, so softened in prac- 
tice, that where a relevant ground of suspension is offered^ which 
requires a proof or a diligence for the recovery of writings, execu- 
tion is stayed for such time as may be necessary for bringing the 
proper evidence to support it; St. Jan. 22. 1674, Sinh (Dict. 
p. 12321). 2dlt/y No suspension is, in the general case, granted 
without security given by the suspender to pay the debt, if it shall 
be found due; Act of Sederunt ^ Jan. 29. 1650'*^; but where the 
suspender, from his low or suspected circumstances, cannot procure 
a sufficient cautioner, the suspension is allowed to pass on juratory 
caution, i. e. such security as the suspender swears is the best he 
can give, granting at the same time a disposition omnium bonorum 
in security to the charger ; in which case the court are to consider 
the reasons of suspension with particular accuracy at advising the 
bill; Act of Sederunt^ Nov. 8. 1682 *. In special cases, taspiension 
is refused, though the most sufficient security should be offered '^^ 
Thus, charges given by ministers for their stipends, by professors 
of universities, or masters of schools for their salaries, or by direc- 
tors of hospitals for their rents, cannot be suspended, except either 
on the production of discharges, or on the consignation of the sums 
charged for, 1669, c. 6 ; 1696, c. 14 f. But this privilege is per- 
sonal 

costs, and to tax their amount, which may be recovered in the manner there pointed 
out ; but it is incompetent to award costs by an interlocutor passing the bill ; Fac. OAl. 
Jan. 26. 1799, Smithy Dicr. p. S048 "7. 

* See the Act of Sederanty June 14. 1799, $ 2, which contains farther regulations as 
to the receiving dijuratoty caution^ and which, in particular, dispenses with the dkepo^ 
sition omnium bonorum^ unless in cases where the suspender is possessed of heritable 
property ; and there, if the charger requires it, a disposition of such property in secu- 
rity is to be made out by bis own agent, and at his own expense. 

f ** If the rent of the benefice or stipend consist in money ; or of one hundred merks 
** Scots for ilk chalder of victual where the same consists in victual, and proportioDally 
<* if the victual charged for be less than a chalder, without prejudice to the Lords of 
*< Session to modifie a greater or less sum for the chalder of victual, as they shall find 
** cause at the discussing of the suspension." The same consignation is necessary, in 
suspension of charges at the instance of the general collector of the fund for the wi- 
dows of the Scottish clergy against the contributors, &c. by 19. Geo. III. c. 20. $ 55 and 
56. 



1S7 fc In the event of bills of suspension being passed of decrees of inferior courts, it 
<< shall be competent for the Lord Ordinary or the court to find the suspender entitled 
<< to his expenses in the inferior court, as well as in the Court of SessipQ ;" B. Geo. If. 
€• 120, § 46. But << this power is to be exercised only after the letters have been ex* 
<< pede, and are discussed before the Lord Ordinary in the Outen^houae, or befiire the 
« court;" A. S. 12. Nov. 1825, § 77. 

'^8 CI Xq gU ^;gses without distinction, the Lord Ordinary on the bills may pass biDs 
<* of suspension, without requiring the concurrence of the Inner-house during session, or 
** of one or more Ordinaries dunng vacation;" 6. Geo. IV. c. 120, § 46. 

^^^ A.S. U.June 1799, § I. 

A private paction between debtor and creditor, that no suspension should p*i«, but 
on consignation, does not preclude the court from passing the bill on caution, or evca 
without it, according to the real justice of the case; Forrester^ 27. Jume 1815, Fae. 
Coll. ; supr. B. 8. t. 8. § 60. 

*'• SeeGi6*<w5, ^f.^lS. Nov. 1810, Fac. ColLj Ferguson^ 18. Jan. 181& IbH 

(No. 89.). 
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sonal to the minister, or other person privileged, and cannot be 
pleaded by their assignees ; Fount. June. 2. 1697, JSxec. of a minister ^ 
(Dict. p. 10325). A charger who is satisfied that his debt is se- 
cure without a cautioner, may, for the greater dispatch, apply to 
the court to get the debtor's grounds of suspension discussed sum- 
marily upon the biU, in which way no security can be demanded 
from the debtor *. 

20. Though he in whose favour the decree suspended is pronoun- 
ced, be always called the charger, yet a decree may be suspended 
before any charge hath been given to the suspender, if a decree be 
extracted, on which a charge may be given '^'. Nay, where there 
is no decree, there may be a suspension, though not in the strict 
acceptation of that word ; for suspension is a process authorised by 
law, for putting a stop, not only to the execution of iniquitous de- 
crees, but to all encroachments either on property or possession, 
and, in general, to every unlawful proceeding ; tit.ff. De nov. oper. 
nunc. Thus a building, or the exercise of any legal power which 
one assumes to himself, is a proper subject of suspension : And 
though it might seem that the election of magistrates for a burgh 
cannot be suspended, because the right is fully perfected by the 
election, such suspensions are daily admitted '^*, suspension being 
in that case considered merely as a summary way of bringing the 
question under review, which would consume too much time, if 
the complainers were left to the ordinary method of reduction f . 

21. Letters of suspension bear the form of a summons, which 
contains a warrant to cite the charger to appear before the court 
against a day therein specially mentioned, to hear sentence pro- 
nounced in the cause. This makes it likely, that those letters have 
been at first made use of in the way of summons; but now of a 
long time they have been considered as a diligence barely prohibi- 
tory, staying execution on the debt or right suspended, so as the 
suspender cannot by any citation compel the charger to appearance, 
though the letters contain a warrant for that purpose, but must, if 
he himself would turn provoker, bring his action of reduction in 
common form ; as was adjudged in the suspension of election of 
magistrates, Feb. 1722, Magistrates of Edinburgh^ (not reported) %. 

By 

♦ Since the Act of Sederunt y June 14. 1779, the effect of such a rctoiit is to vacate 
the caution previously found. 

f In all bills of this kind, caution for damages as well as for expenses must be found 
within the days of the sist. This was decided on an incidental petition for AUan and 
Co. Feb. 16. 1796, not reported; when the court also found, that a person not subject' 
to their jurisdiction could not be received as cautioner in a suspension. 

X It has, for many years, been usual to execute suspensions, and to call them as sum- 
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monses. 



'^' Though, in the general case, suspension is incompetent before extract, Fac. Coll. 
Turner, 9. July 1824, (S.4- D.) ; Ibid. Alexander, 9.' July 1 824, (S. §•!).),— yet where, from 
the sums being below £. 1 2, or otherwise the proper remedy of advocation cannot be had, 
the court has so far relaxed the rule as to receive suspension in such cases ; Fac. Coll. 
Scott, 14. Feb. 1826, {S. 4r D.); Swan, 17. May 1825, {Ibid.)-, Galletly, 15. June 
1825, (Ibid.); Findlay and Co. 17. Dec. 1822, {Ibid.) 

'^* There has been no late example of such suspensions, and it is doubted whether 
that form of proceeding would now be held competent The objection of delay is ob- 
viated by the summary nature of the process introduced by the election statutes, 
7. Geo. II. c. 16, and 6. Geo. II. c. 11; which are said to have been << intended by 
<< the legislature as a separate code in matters of that kind ;" Wight, 889. 

Generally, suspension is an incompetent mode of complaining of any election, after 
the individual elected has entered upon his office, and acted in his official capacity ; 
Mag. ofGlasgm^ 8. Dec. 1825, (S. ^ JD.). 
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By the forms of the court, the charger cannot insist to get die 
sons of suspension discussed, till the expiration of die day against 
which he was by the letters of suspension cited to appear; and die 
suspender frequently took care to have a long day assigned, on pur- 
pose to postpone the payment of his debt To remove this hard* 
ship on the creditor, he might have brought an action for shorten- 
ing that term, which was therefore called an action pravento tertni^ 
no ; and the same expedient was practised when too long a term 
was assigned in letters of advocation ; — ^but a fixed rule came at last 
to be observed, in respect of the days of appearance, bodi in letters 
of suspension and advocation, which has superseded the necessity of 
those obsolete actions. If the suspender shall not, within the days 
mentioned in the letters for the charger's appearance, produce his 
suspension in court, that the reasons of it may be discussed, the 
charger may put up a protestation in the minute-book against him 
for not insisting ; and this protestation, after it is duly extracted, 
gives him a right to proceed in his diligence, in the same manner 
as if the debtor had obtained no suspension *. A suspender is not 
confined to the special grounds of suspension set forth in his bill, 
but may add new ones ; because suspension is in efiect a process or 
action ; and in all actions a party may, during the dependence of 
the suit, without limitation as to time, offer any relevant plea or de- 
fence, under the restrictions contained in acts of sederunt ; July 2S» 
1674, and Nov. 20. 1711, § 8. 16. ''\ 

22. If, upon the court's considering the suspension, the reasons 
shall be sustained, sentence falls to be pronounced, suspending the 
letters of diligence^ on which the charge was given simplicker ; whidi 
is styled in a proper sense, a decree of suspension^ and hath the like 
effect with a reduction, as it takes off the force and validity of the 
decree suspended to perpetuity. But if the reasons of suspension 
be repelled, the court ^nifo the letters of diligence orderly proceeded^ 
i. e. warranted by law, and regularly carried on ; and they ordaii^ 
these letters to be put to &rther execution ; upon which senten 
the charger may obtain an extract of the bond granted by the c 
tioner in the suspension,'and afterwards use all diligence both again 
the debtor and his cautioner. If upon advising the suspension of ad 



en 



* The cautioner cannot be made liable for the principal debt, unless the suspender ilia^ 
have expede his suspension at the signet / so that the charger may procure an extr^cr 
of it, and proceed in the manner particularly pointed out by act of sederunt, Jam, 7. 
1726, $ 8. For, if the letters of suspension have not been expede, the cautioner is I»^' 
ble merely for expenses,^ bv act June 14. 1799. The reason for this important difiu 
rence, which is so favourable for the cautioner, seems to arise from a strict adheKooe 
to that clause of the bond, which from time immemorial has been thus : << And tbst, 
<< in case it diall be found that he (the complainer) ought so to do, after discussing tie 
" letters of stispensioti to be raised by him in the said matter/' A charger, no doobt, 
sometimes finds this to be a hard regulation, and, in some cases, may happen to lose hU 
debt bv the suspender's intervening bankruptcy, and refusing to expede bis letters ; but 
since the very favouraUe provisions made by the act June 14. 1799, obliging a suspend* 
er to find sufficient caution within fourteen days, and to expede his letters withmtoi 
days after the bill is passed, the eround of complaint is not, by any means, so grest as 
formerly, when some months' delay could be obtained by means of a suspension before 
the caution was adjusted "^. 



'^^ It has since been enacted, <* that cautioners in a bill of suspension shall be lia* 
<< Ue to fulfil the obligation in their bond, although the letters of suspension shall not 
<< be expede before the day of citation appointed in the deliverance, and hIm in dia 
«< case of the charger's obtaining, and duly extracting, protestation for not enrolling 
«< calling, and insisting ;" 6. Geo. IV. c. 120. j 47. 

■^^ Under the late judicature act, parties are foreclosed, both in matter of &ct aikl 
law, after closing the record ; 6. Geo. IV. c. 120. $ 48, Sfc. ; supr. t. 1. not. ^^. 
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the pursuer who makes payment agreeably to the directions of the 
decree, from the claims of all persons whomsoever '*^ The credi- 
tors, or claimants, who were made parties to the suit, have no reme- 
dy left them ; but as those who were neither called as defenders, 
nor appeared for their interest, cannot be hurt, as to their right of 
recovering from a third person what he has received in consequence 
of an erroneous decree, to which they were no parties, they are en- 
titled, if they are found to have a right truly better than that of the 
creditor preferred, to an action against that creditor for recoveiy of 
the sums received by him ; Stair ^ Nov. 29. 1679, Bayncj (Dict. 
p. 913n. 

24. The execution of captions may be also stayed by special pro. 
tections, either judicial or voluntary. Where a debtor under cap. 
tion, who is concealing himself from the messenger, is upon any oc- 
casion cited to appear personally before the session, justiciary, or 
exchequer, ex. gr. to give testimony as a witness, the judges are em- ' 
powered by 1663, c. 4. ; 1681, c. 9, to grant him a protection for 
such time as may be sufficient for making his appearance in court, 
and for his return, not exceeding a month in all. And because tbe 
power of staying the execution of personal diligence might, if abu- 
sed, greatly impair the right competent to creditors for the recovery 
of their debts, protections for every other cause are prohibited l^ 
those statutes ; and the judges, if they grant any such, are declar^ 
liable for the debt * "^ All judicial protections must be registered 
in the books of the court from whence they issue ; and the person 
who applies for them must make oath, that the witnesses to be cit- 
ed are material ones, said 1681, c. 9; and before a protection is 
granted, the creditor must be cited on fifteen days, that he may 
have an opportunity of shewing cause why it ought to be refused, 
1698, c. 22. Creditors sometimes grant voluntarily a surcease of 
personal execution in behalf of their debtor, which is commonly 
called a supersedere ; and the creditor who signs, or promises to 
sign it, if he use personal execution within the time indulged to 
the debtor, is for his breach of faith liable to him in damages. If 
such surcease be agreed to at a general meeting of creditors, all the 
creditors present, and not objectiiig, are understood to agree to the 
common measure there concerted '^^ : But creditors are at liberty 
to use all execution against the debtor's estate, notwithstanding this 
voluntary supersedere, if the surcease of diligence be not expressly 
extended to his estate as well as his person. 

25. Execution of personal diligence is disallowed in many cases, 
without the debtor's eithter procuring sists upon bills of suspension 
granted by the session, or obtaining protections in the manner ar- 
bove explained. This may arise from privilege, belonging either 
to the person exempted from it, or to the place where ne happens 

to 

^ i§ee Act of Sederunt, Feb. 1. 1676. The bankrupt laws contain special regulations 
relative to personal protections *^*. 

"♦^ Haig, 26. May 1812, Fac. Coll; E. Wemyss, 11. June 1811, Ibid. 

'^' The Court, in various instances, have authorised the temporary enlargement of 
a debtor for the purpose of attending some proof or trial, affecting himself or others, 
but never without anxious provision for his safe custody; MenzieSj 11. Jufy 1826^ 
{S. Sr D.); Alison^ 9. July 1814, Fac. Coll. Presbytery of Dumfries^ 7. July 1818, Ibidz 
Moodie, 18. May^ 1819, Ibid.s — with which compare Duncan^ 25. June 1817, Ibid. 

'^* See 54. Geo. III. c. 1S7. § 58. ; 2. Bell Comm. 463. et seq. 

'*' See 2. Bell. Comm. 592, and authorities ibi cit. 
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-ijpoK IV. from it by a warrant from the court of session, and committed to 

^'^^''^^ prison. 

Cessio honorum. 26. Our law, from a consideration of compassion, has allowed in- 
solvent debtors to apply for the liberty of their persons, upon a cep- 
sio bonorum, L e. on making a full surrender to their creditors of 
their whole estate real and personal *. Before a debtor has right 
to make this demand, he must be under actual confinement, Act of 
Sederunt^ Feb. 8. 1688 '^^ ; for it is in itself incongruous, and might 
be of bad example, that one should claim the privilege of personal 
liberty, who is not truly deprived of it. The benefit of cemo must 
be insisted in by way of action, in which the prisoner must make 
all his creditors parties to the suit ; and it is cognisable only by the 
session. The pursuer must set forth in his libel the misfortune or 
accident by which he became insolvent, and bring proper evidence 
of it ; Act of Sederunt^ Dec. 1. 1685 f. He must produce with the 
process a certificate under the hand of one of the magistrates of the 
borough where he is imprisoned, bearing, that he hath been a 
month in prison '^°, without which certificate the process is not to 
be sustained ; Act of Sederunt^ July 18. 1688 J '". He must exhi- 
bit upon oath, according to the directions of the act of sederunt* 

Feb. 

"* It is absolutely necessary that the debtor prove actual insolvency; JPar. CM. 
Feb. 4. 1775, SSfliy, Dicr. p. 11785 '^8. 

f See on this head, Fac. Coll. July 12. 1785, Maccubbin, Dict. p. 11793; Ibid. 
March 10. 1786, Fraser^ Dict. p. 11793, {vid. infr. not. ■^°). 

t Fac. Coll. March 9. 1798, Smithy Dict. p. 11799. After the debtor has been im- 
prisoned for a month, the incarcerating creditor cannot, by consenting to his libera- 
tion, frustrate his right to bring the process of cessio ; Fac. Coll. Feb. 3. 1779, Mac* 
kenzicj Dict. p. 11791 '^'. Imprisonment in the jail of the abbey, by warrant of the 
bailie^ for a debt contracted there, does not found action of cessio bonorum under this 
act of sederunt ; Fac. Coll. Jtdy 11. 1799, Dunlop^ Dicr. p. 11800 "*. 

'^^ This case, as fixing an absoluteorule, was called in question, 2. Bell Comm. 572 ; 
and a contrary judgment was pronounced, Campbell^ 19. Feb. 1825, (5.4* D.)^ — ^it being 
held, *< that, although a pursuer of a cessio might have funds, yet if they wiere not tan- 
^< gible, he could not be deprived of the benefit of the process. 

'^* Vid, not.Xh.p. 

150 a Under the description of imprisonment is included the custody in which a 
^* debtor remains, while freed from jail, upon a bill of health ;" 2. Bell Comm. 568. 
Accordingly, cessio was granted where the pursuer had been liberated on a sick bill, 
though the imprisonment did not exceed '^ nine hours;" RosSj 5. July 1816, Fac. CdO. 
See to the same effect, Pickard, 16. Jan. 1813, Ibid. ; Sheriffs 3. March 1814, Ibid.i 
M^Dofudd, 8. July 1817, Ibid. ; and Bain, 23. Nov. 1816, Gamockj 6. March 1817, and 
M^Intyrcj 31. May 1817, ibi cii. s—SnodgrasSy 10. July 1822, (5. §• D.) j M^Laine^ 
9. June 1821, Ibid. : But in all of these cases, as well as in that of Boss^ either there 
was no opposition, or that opposition had been withdrawn ; see also Hovstwi^ 6. JwIm 
1824, (5. 4- D.). 

'^' Nor is it necessary, as was once found, that the summons have been executed be- 
fore the liberation ; Fac. Coll. Kely^ 3. Mar. 1827, {S. 4* D.) ; compared with Neilson^ 
25. No^. 1809, Fac. Coll. The debtor, however, must surrender himself to jail, or at 
the bar, so as to be within the power and custody of the court at the time of pronounc- 
ing decree; MacgregOTj 3. March 1809, Ibid. It seems to have been, from impris(»i- 
ment within the jail of the sanctuary not affording this full measure of control over 
the debtor, that the cessio was refused in the case or Dunlopj not. \ ?t. p. 

'^' But see this case commented on, 2. BeU Comm. 556^ 569 and 57 1, and sitnr 
not. «^'. ^ ' 

'^^ Where' the cessio is libelled upon one imprisonment, and that imprisonment did 
not endure for the necessary period, a certificate that, before the summons was caUed, 
the debtor was again imprisoned at the instance of the same creditors, though this se- 
cond imprisonment endured for more than thirty days, will not support the process * 
Thom^ 6. July 1820, Fac. Coll. f » 

The imprisonment must be on diligence for payment of debt Imprisonment on a cri- 
minal 
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Feb. 8. 1688, a particular inventory of his estate, and depose, That 
he has neither heritage nor moveables, other than is contained in 
that inventory, and that he hath made no conveyance of any part 
thereof, since his imprisonment, to the prejudice of his creditors: 
He must also declare upon oath, whether he hath made any such 
conveyance before his imprisonment, and point out the persons to 
whom, and the cause of granting it, that the court may judge whe- 
ther he has, by any fraudulent or collusive practice, forfeited his 
claim to liberty ; and he must make over to his creditors the whole 
of his estate absolutely, and without the least reservation '^^ The 
decree ordaining the prisoner to be set free, can have no effect as 
to future debts contracted by him, nor even as to posterior corro- 
borations of former debts ; neither can it affect creditors who were 
not called as defenders in the action upon which the decree pro- 
ceeded ; and therefore if the debtor shall, afler his release, be again 
imprisoned upon any such debt, he cannot avail himself of his for- 
mer decree '", but must raise a new action o^cessio *. 

27. The disposition which rs granted by a debtor to his creditors, 
upon a cessio bonorum^ is not in satisfaction or solutum of the grant- 
er's debts, but merely in farther security. If therefore the debtor 
shall acquire any estate after the decree recovered f by him upon 
the cessio, such new acquisition may be affected by his creditors, as 
if there had been no cessio : But still he may retain as much of it 
as is necessary for his own maintenance. This is agreeable to our 
ancient law, Q. Attach, c. 7. § 3, and likewise to the Roman, where 
it is called beneficium competentuB ; L. 4. pr. De Cess. bon. \. No 

debtor 

* If the debtor be liberated before this decree is extracted, the magistrates will be 
liable as for an escape ; Fac. Coll. Jtdy 8. 1788, Jf^ilsoUf DicT. p. 11757. 

f It has been found, that a creditor of a person who has obtained a cessio bonoruniy 
suing him for a debt which had been previously contracted, must show, that proper 
diligence has been done for recovering the debts contained in the general disposition 
granted by the defender to his creditors, when he got the cessions and if the pursuer fail 
to do so, the defender will be entitled to set ojBTthe amount of these debts against the 
pursuer's claim ; Fac. Coll. May 16. 1798, Lambf SfC. Dict. p. 6576 '^^ 

■\. This doctrine is not supported by the course of decisions. The court, however, 
will prevent any attachment of the debtor's wearing clothes, or of such of his working 
tools as are necessary for the exercise of his calling ; Bankton^ B. iv. t. 40. § 1, Fac. 
CoU. July 1 1. 1778, Reid^ Dict. p. 1S92 ; Ibid. August 5. 1788, Pringle, Dict. p. 1398, 
See Stat. Gul. c. 17. Lord Bankton^ B. iv. tit. \0.^ 5, adds to the list of exceptions what 
is conferred on the debtor by third parties, expressly for his aliment '^^. The court 
allowed to the pursuer of a cessio^ retention of a small annuity which the donor had 
evidently intended as an aliniientary provision, though he bad not expressly declared 
ittobesuch; Fac. CoU.Jan.25.:il94ff MackayfDicr. p. 11794*". On the same 
giound, a married woman was permitted to retain a part of her jointure for her ali- 
ment; Ibid. Jan. 15. 1794, Douglas^ Dict. p. 1 1795. It is believed similar judgments 

hare 
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minal warr,ant will not do; Isbister^ 17. Dec. 1808, Ibid.: Thomson^ 9. July 1 822 ^ 
(S. 4* ^0 Neither will imprisonment as in meditationeJugcB: M^Laren^ 8. July 1820, 
Fac. Coll. : 2. Bdl Comm. 569, ct 9eq.y and see Kennedy^ 17. Dec. 1824, (5- ^ D.). 

'^^ The pursuer of a cessio was ordained to assign over a lease to his creditors, 
though it contained a clause secluding assignees and subtenants ; Marling 17. Dec. 1808, 
Fac. CoU. : vid. in/r. not. '^^. 

»" Veitch, 28. Nov. 1821j {S. ^ D.). 

"^ On the same principle, it has been found not competent to poind the effects of 
a bankrupt who had obtained a cessio^ till the inventory of effects given up in his ge- 
neral disposition be exhausted ; M^Kissocky 10. Feb. 1814, Fac. Coll. ; Mackie^ 5. Dec. 
1826, {S. 4^ D). The debtor must, however, point out where the effects disponed 
may be got; Ibid. 2. Bell Comm. 579. 

""^ But not the furniture of his bouse, though alleged to be necessary to enable him 
to cinrry on his profession ; Gassiot, 12. Nov. 1814, Fac. CoU. 

''< See M^thneUy 85 Feb. 1819, JPac. Coll. 
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Book IV. debtor, whose debt arises from a crime or delict, is entitled to 

privilege ; which is also conformable, both to the Rom^ law, from 
whence we have borrowed it ; Z/. 1. 4, c. Qui ban. ced. pass. ; L. 87, 
§ 1, De minor. ; org. L. 51 , De rejud. ;' and to the analogy of the act 
of grace, to be immediately explained. Hence it is not competent 
to fraudulent bankrupts, nor to criminals liable in an assythment» i. e. 
in a sum in name of damages or indemnification to the party inju- 
red, though the crime itsdf should be extinguished by a pardon ; 
jPafc. ii. 230, (Malloch^ Nw. 19. 1751, Dict. p. 11774), nor to those 
whose debts have been contracted by fraud or breach of trust '^'' *• 

Where 

have been given in the analogous cases of ministers, half-pay oflicers, and olhert "^. 
See stipra, B. iii. tit. 6. $ 7, note. 

* The general rule, as explained by later decisions, seems to be this, That where the 
debtor is imprisoned in modum pctrucy he cannot obtain the cessio ; but that where his 
incarceration is for payment of damages, though these arise ex deHciOi the action may 
be sustained; Fac. Coll. Smally Feb. 18. 1764, Dior. p. 11782$ Ibid. March 5. nsh 
MacdomiUy Dict. p. 11793; Ibid. Jan. 15. 1794, Douglas^ Dict. p. 11796; Ibid. 
Dec. 12. 1795, Law^Hict. p. 11798 '^^ The contrary decision, Fac. ColL Jtugmi 9. 
1T81, Stewart, Dict. p. 11792, was disregarded in the Jast-mentioned 



*'' But wherever this exceeds whht is necessary for a proper aliment to the debt- 
or, the surplus must be assigned ; compare Mackay and Douglas^ h. not. It is on 
the same principle that half-pay officers, — Davidson^ 11. March 1818, Fac. CdLg 
Thomson^ 23. Feb. 1822, {S. 4r D); Barr, 2. March 1822, {Ib.)\ Anderson^ 27. Feb. 
1824, {Ib.)\ Holywell, 5. June 1824, {lb.); Scobie, 4. March 1825, {lb.), 8cc. ftc.;— 
widows of officers, Hyndman, 4. Jtdy 1818, in note to Davidson, supr.s — ministers^ 
Scott, 25. Jan. 1817, Ibid.i — and others of a like description. Mill, 9. March 1824, (& 4t 
D.), Sec. &c. are allowed the benefit of the cessio, only on assigning part of their tudTpayy 
stipends, &c. : — While tidewaiters, Stewart, 5. Jidy 1 822, Fac. CoU. ; excisemen, GUj- 
holm, 21. June 1823, {S. 4* -^O ; sergeants on half pay, Fraser, 12 June 1824, {S.4rD.\ 
and others of a similar class, whose scanty incomes are barely sufficient for their ali- 
ment, or who, as in the case of excisemen, wpuld be turned out of office were any 
part of their salaries known to be attached, are not called upon to assign any thing. 

■^'' See Johnstone, 5. Mar. 1822, {S. 8f D.) ; Ure, 5. Mar. 1822, {lb.); Boog, 8. Jmfy 
1822, {Ib.)i M'Naught, 15. Feb. 1823, {lb.); Jack, 5. July 1823, {lb.); Stewart, 
31. Jan. 1824, {lb.); StUherland, 35. May 1827, {lb.) 

It would seem, however, not to be enough, that the debtor has been guilty of d^ 
tached acts of fraud or delinquency, unless these have been the occasion of fab bask* 
ruptcy.— See Murray, 11. July 181 1, Fac. Coll. i Smith, 6. Feb. 1813, Ibid. ; 2. Bdl 
Comm. 574. 

Extravagance, where gross and inexcusable, as being near akin to fraud, haa bean 
held a sufficient cause for refusing cessio ; Maccubbin, supr. § 26. not. f ; Kemte^, 17. 
Dec. 1824, {S. 4* D.) ; Arnold, 5. Mar. 1827, {lb.) ; 8. BeU Comm. 574. 

So also, where there has been abstraction or concealment of fund8,or wbere,-^rQm the 
absence or destruction of account-books^ &c.— there is strong ground to soapect tlieie^ or 
other, fraudulent and improper practices, and the debtor is unable to account in a §•- 
tisfactory manner for the disqipearance of his property ; Fraser, supr. $ 26. noi. \ ; Bdi^ 
28. Jan. 1826, {S. Sf D.); Science, S. Feb. 1824, {lb.); M'Tier, 3. Jubf 1821, {IkU 
Oddy, 8. July 1821, {lb.); Lang, 24. May 1821, and 5. Mar. 1822, (A); SteedmoMt 
14. May 1823, {lb.) $ Houston, 6. July 1824, {lb.); Forman, 8. July 1824, {lb.) ; T^oai, 
1 1. Feb. 1809, Fac. CoU. ; 2. Bdl Comni. 575. 

Even in the most unfavourable cases, however, though the cessio might be refused 
in the outset of the party's imprisonment, yet afterwards, when he has suflfered an im- 
prisonment proportioned to his culpability, the length of this confinement will be taken 
into consideration, << since such culpability as mignt deserve a denial of the cessio at 
*< first, might not be worthy of perpetual imprisonment, which must or might be the 
<' consequence of a total refusal of it." Per Lord President, {Blair,) in THoir, stgtr. ; 
Smith, Ibid. 

'^' Murray, 11. July 1811, Fac. Coll. See Aitken, 18. June 1817> Fae. ColL / Mis- 
ter, 17. 2>cc. 1808, Ibid. 

Where the debtor is imprisoned for the aliment of a bastard child, he baa been liald 
not entitled to cessio, Ritchie, 20. Dec. 181 1, Fac CoU. g Steele, 4. Jh^ 1812^ ibiesLim 
not.t Fac. Coll. Baird, 2. Mar. 1827, {S. Sf D.) But perhaps it may be donbced^ 
whether the principle of these decirions would not be stated ipore correctly^ thtts^«— 
that the cessio, though it may be granted so far as regards the prisoner'a debts ge- 

neraUy, 
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Where a prisoner is set at liberty upon a cessio^ he must, if his cre- 
ditors shall insist on it, wear for the future a particular habit appro- 
priated by custom to dyvours or bankrupts ; as to which, see Acts of 
Sederunt 9 May 17. 1606, quoted in Statute4aw abridged^ voce Pri- 
soner, Feb. 26. 1665, Jan. 23. 1673, and July 18. 1688. The court 
of session, by the act last Quoted, declared, that they would not 
dispense with the wearing oi the habit, except in the case of mere 
misfortune ; and they are, by a still later statute, 1696, c. 5, pro- 
hibited to dispense ^ith that mark of reproach, if it be not libelled 
in die summons of cessio^ and sustained and proved that the bank- 
ruptcy was owing to misfortune. Hence a bankrupt was condenm- 
ed to wear the dyvour's habit, though no suspicion of fraud lay 
against him, because he had been a dealer in the smuggling, or run- 
ning of goods, which is an illicit trade ; Fac. Coll. i. 4, [Drysdale^ 
Feb. 20. 1752, Dict. p. 1 1781) * ''\ 

28. Anciently there was no legal provision for the maintenance Actofgracc^ 
of those imprisoned for debt ; and as they could not be allowed to 
starve, it frequently happened, that royal boroughs who had receiv- 
ed them into their prisons, were burdened with the expense of their 
maintenance. It was therefore provided by 1696, c. 32, usually 
called the act ofgrace, that where any prisoner for a civil debt shall 
make oath before the magistrate of the jurisdiction, that he has not 
wherewith to maintain himself '^S the magistrate may require the 
creditor, upon whose diligence he is imprisoned, to provide and 
give security for an alimony to him, at a rate not under threepence 
a-day ; and if the creditor refuse or delay, for ten days after '^% to 
exhibit the alimony ascertained, it shall be lawful for the magistrate 
to set the prisoner at liberty '^^ The debt and diligence upon 
which the debtor wa3 imprisoned, are not discharged by the magi- 
strate's 

* The same judgment was given, Fac, Coil. Nov. 17. 1775, Dick^ Dict* p. 11791. 

oerallyt will not be granted so as to a&ect such an alimentary debt Accordiogly, 
where the alimentary creditor was not the incarcerator, cessio was granted in spite 
of her opposition, — reserving her right to enforce the aliment ; M^Almandj 4. Dec. 
1824-, Ibid. 

'^^ Condemnation to the dyvour's habit, " is now undoubtedly done away. Accord- 
<< ing to the state of the public feeling, it would be held a disgrace to the admitiistra- 
<< tion of public justice. It would shock the innocent. It would render the guilty 
<< miserably profligate. Therefore that remedy is out of the question." Pfj* Lord 
Meadawbankf in Smithy 6. Feb. 1813, Fac. CoU. 

'^^ The debtor's oath is prima facie evidence of his having no means of aliment, and 
aliment must therefore be awarded in the meanwhile, although afterwards, on a proof 
that the debtor is possessed of funds, it would seem that it may be recalled ; Hoggj 
9. June 1824, comparing the reports in Fac. Coll. and S. Sf D. 

164 i€ The debtor may be liberated on the tenth day from the date of the intimation," 
no aliment having then been lodged; Hoody SfC. 14. Dec. 1813, Fac. CoU. 

■^^ Before a debtor can legally be lodged in jail, a deposit of ten shillings must now 
be made in the jailor's hands, by the creditor incarcerator, << as a means of, and secu- 
<< rity for, the aliment of such prisoner;" 6 Geo. IV. c. 62. § 1. 

It has also been enacted, ^^ that every prisoner who shall claim the benefit of the act 
*< of grace, shall be bound, when desired to execute a disposition omnium bonorum in 
*^ favour of the creditor at whose instance he is incarcerated, for behoof of all his ere- 
^ ditors, the expense of such disposition being always defrayed by the creditor de- 
<< manding the same : — And any such prisoner refusing to grant such disposition, after 
«« being duly required in writing so to do, shall not be entitled to aliment during the 
^ time he shall persist in such refusal;" Ibid. § 7. See McDonald, I. Feb. 1826, 

(S. 4" !>.)• 

Independently of this statute, it was held, that <* if a debtor have an annuity or pen- 

^ aioiii or any other fund settled on him as aliment," he must give it up to his credi- 
tors ; e. Bell Comm. 586 •, Arnold, 10. March 1825, {& Sf D.). 

VOL. II. 12 A 
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strata's setting him free upon this statute; and therefore the credi- 
tor may again use personal execution against him, upon the former 
caption ; Fdc. Call. ii. 186, ( Abercromby^ June 19. 1759, Dict. 
p. 11811) *. But if he abuse that power in an oppressive manner, he 
may be condemned in a fine for that abuse ; and the debtor will 
have relief by a suspension. This obligation upon creditors to sup- 
port their indigent debtors, took its rise from the Romans, Nov. 135. 
e. 1, and was hot altogether unknown in our ancient law, St. 2. Rob. I. 
c. 19. § 5. If the magistrates themselves shall, after the credi- 
tor's reftisal to exhibit alimony to the prisoner, choose to be at the 
expense of his subsistence, rather than dismiss him from prison, 
they may continue his confinement '^^ ; Fount. Dec. 28. 1710, Dur- 
ham, (DiCT. p, 7460); Feb. 20. 1713, Grierson, (Dict. p. 11805). 
This statute is expressly limited to the case of prisoners for civil 
debts *^® ; and therefore no person imprisoned, either for not per- 
forming a fact which was in his power, Fount. Dec. 2. 1709, Turner, 
(DicT. p. 11802), or for the not payment of a fine, or of a sum 
awarded against him in name of damages, upon a delict or penal 
law, Nmi. 23. 1738, Maclesly, (Dict. p. 11810), observed in (Folio) 
Dict. ii. p. 174, can claim the benefit of it f. 

29. A decreet-arbitral or award, which is a sentence proceeding 
upon a submission or reference to arbiters, bears some resemblance 
to a judicial sentence, though in some respects the two differ. A 
submission is truly a contract, entered into between two or more 
parties who have debateable rights or claims against one another^ 
by which they refer their differences to the final determination of 
an arbiter or arbiters, and oblige themselves to acquiesce in their 
decision '^*. Where there are* two or more arbiters, the submission 
sometimes bears, that in case the arbiters shall disagree. in their 
opinions, a certain person therein named, as oversman, shall have 
power to determine finally ; and sometimes the nomination of the 
oversman is left to the arbiters '^*. If in either case the oversman 
shall pronounce a decree before the arbiters have differed in opinion^ 
the decree is null ; for the power of determination is, in the first 
place, given to the arbiters ; it is only upon their disagreeing that 

it 

* The same judgment was given, Fac, Coll. Nov. 17. 1769, Pollock^ Dict. 
p. 11815 '^^ 

f Decisions on this point have fluctuated. The case of Maclesly was followed, Fac. 
CoU.Jan. 5. 1754, Will, Dict. p. 11810 '«^ ; Feb. 24. 1768, Wright, ^c. Dict. p. 1 181S; 
Fac. Coll. Feb. 5. 1783, Stewart, Dict. p. 11817. But it has been departed from; 
Fac. Coll. Jan. 18. 1776, Smith, ^DicT. p. 11816; Ibid. Dec. 7. 1787, Clarhj DitT. 
p. 11818; Ibid. May 27. 1790, Ailken, Dict. p. 11819 : And it seems now to be the 
received doctrine, that the act applies in all cases where the imprisonment is at the 
instance of an individual, whatever be the ground of the debtor's obligation ; Jan. 15. 
1794, Douglas, Dict. p. 11795 '^o. 

*^^ And again, Bot/d, 21. Dec. 1811, Fac. Coll.; Morison, 8. June 1826, {S.J^ D.). 
See also 2. Bell Comm. 537. 

itf? « This probably would not be allowed at present ;" Per Lord Robertson in J3W, 
21. Dec. 1811, Fac. Coll. ; and see to the same effect, 2. Bdl Comm. 535. 

, '^^ A debtor imprisoned as in meditationejiigce, is entitled to the benefit of the act: 
Smithy }S. Jan. 1776, Dict. p. 11816. 

*^^ This case seems to be, an authority to the very opposite effect 

'7** See to the same effect, Edwards, 1 1. July 1818, Fac Coll. ; 2. Bell Comm. 5SS. 

'^* See Deas, 25. May 1821, {S. ^ D.). 

'^^ Under such a clause, as it is generally expressed, the arbiters may name the 
oversman, before proceeding, themselves, to consider the matter jsnbmitted. But in no 
case can the oversman thus named exercise his functions, until after the arbiters have 
differed in opinion; Brysson, 10. June 1823, (5. Sf D.). 
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it is transferred to the oversman ; and the decreet-arbitral must ex- Title in. 
press specially that the arbiters differed in opinion ; Dalr. 161, {Gror-- 
don^ Nov. 30. 1716, Dict. p. 655) *. Where the day within which 
the arbiters are to decide is left blank in the submission, their powers 
of deciding have been by practice limited to a year. As this hath 
proceeded from the words of style, by which the arbiters are em- 
powered to determine against the day of 
next to come »^* ; which clause, in what way soever the blanks shall 
be filled up, cannot possibly reach beyond the year '^* ; therefore, 
where the submission contains no blank, but refers indefinitely the 
subjects in question to the decision of arbiters, without limiting 
them to any determinate time, it ought, like other contracts or ob- 
ligations, to subsist for forty years '^^ Upon this ground, a bond 
obliging the granter to refer certain debateable questions between 
him and another to persons named in the bond, hath been by se- 
veral decisions adjudged to be perpetual ; so as the other party 
might, at any time within the years of prescription, bring his action 
gainst the granter for performance, if the arbiters should continue 
alive so long; Durie, Feb. 25. 1630, /%, (Dict. p. 637) f ; Stair, 
Feb. 3. 1669, Bomall, (Dict. p. 9152) |. The reason of these judg- 
ments is equally applicable to submissions themselves '^^, which are 
as truly obligations, as bonds obliging the granter to submit. Sub- 
missions, like mandates, expire by the death of any one of the sub- 
mitters ; see said Feb. 25. 1630, (Dict. p. 637) '^l Submissions of 
debts or of money-claims are sometimes executed by the debtor 
granting a bond to the creditor, and the creditor granting a release 
or discharge to the debtor, both blank in the sums, which are de- 
livered to the arbiter, with power to him to fill up the blanks as he 
shall find just: And though it has been affirmed, that such deeds 

are 

• Fac. Coll. Jan. 19. 1773, Gardner, Dict. p. 659 '^3. gee Act of Seder unt, Dec. 
17. 1783. 

f Ibid. March 14. 1639, Hepburn^ Dict. p. 6S8. 

X In one case, a building contract bore this cUose : << In case any difference shall 
«< arise betwixt the parties relative to the execution of the work, or the meaning or 
<< intention of these presents, the same shall be referred to two neutral persons, who 
^ shall be tradesmen or artists conversant in such works ; with power to them, in case 
<< of variance, to choose an oversman, whose decision shall be final therein." To an 
action on the contract for implement, this clause was opposed, as affording a dilatory 
defence; but it was overruled by the court, Dec. 16. 1769, and Jan. 18. 1770, affirm* 
ed on appeal, Feb. 15. 1770, Magistrates of Edinburgh against Mylne, S^c. (not re- 
ported.) The court decided on similar principles, Fac. Coll. June 25. 1799, Buchanan^ 
Dict. p. 14593, (and v. Arbitration, App. No. 7.) *'^ 

'73 Vid. infr. § 34. not. *»'. 

174 xhe same has been decided (in regard to a prorogation,) where the words " next 
<< to come" did not follow the blank ; Stark ^ 23. Dec. 1820, Fac. Coll. 

'7^ The submission generally confers on the arbiters a power to prorogate the term 
of its endurance. The term of such prorogation is regulated by the same rules as in 
the case of an original submission. 

A devolution to an oversman does not import a prorogation ; JTunMon, 28. Jan. 
1818, Fac. ColL 

' 7^ So, accordingly, it was found, after consultation of the whole court, Fac. Coll. 
Fleming^ 7. July 1827, {S. 4* D.). See also Brysson^ 10. June 1823, (5. 4* D,) ; Halhet^ 
16. Dec. 1826, {Ibid.). 

' 7^ But this may be prevented by a clause, declaring that the submbsion shall not 
fall ; Ewing and Co. 19. Dec. 1820, Fac. Coll. 

A submission does not fall by the bankruptcy and sequestration of the parties ; Au" 
dersoHf 25. May 1821, {S. 4f -D.). But a decree-arbitral pronounced after the seques- 
tration is inept, where no intimation had been given to the trustee and creditors of the 
party to appear for their interest; Barbour^ 21. Nov. 1811, iUd.:«-the contrary, 
where such intimation had been previously given ; Grants 23. June 1820, Ibid- 
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vourable purpose, the amicable composing of differences, 6ugbt to 
receive tnie most ample interpretation of which the words are capa* 
ble. A submission, therefore, drawn in general terms, of all con* 
troversies and questions between the parties, is understood to au« 
thorise the arbiters to decide upon questions, not only of moveable^ 
but of heritable bonds ; Durie^ Dec. 15. 1631, Kincaid^ (Dict. 
p. 5064). This, however, ought not to be so stretched, as to in* 
elude rights that cannot be presumed to have fallen under the view 
of the submitters, ex. gr. an heritable right, of which one of the 
submitters had been in the possession, without any challenge or in- 
terruption made by the other party prior to the submission *®*. 

33. From this rule, That submissions ought to be liberally inter- 
preted, it has also arisen, that where arbiters in a special submission 
decree general discharges to be granted mutually by each of the 
parties to the other, the decree is nevertheless valid, in so far as 
relates to the special subjects falling under the submission ; and the 
effect of the general discharge is restricted to these special subjects, 
that so the decreet-arbitral may not be utterly ineffectual ; Fount. 
Dec. 25. 1702, Crauford^ (Dict. p. 6835) *. But where arbiters in 
a special submission take upon them expressly to determine in 
points not referred to them, there is no room for a large or favour- 
able interpretation ; and the decreet-arbitral may be declared null, 
upon an action of reduction, as being, pronounced vUra vires am- ^ 
promissi '". An award or decreet-arbitral, by which a part only o#^ 
the claims submitted was determined, and the rest left open to tb^ 
decision of the judge-ordinary, was wholly void by the Roman la«r 
L. 25fpr. § 1, De rec. qui arb.; because the presumed intention 
parties to have the whole claims submitted finally determined, 
in this way defeated. Such partial decree, however, is valid by o^jy. 
practice, in so far as it goes; Durie^ March 20. 1630, Stark. (jUict. 
p. 6834) *^^ f : But if the arbiters in a submission of this kiD(i 

shooid 

pression in their decreet-arbitral; Fac. Coll. Feb. 4. ITQt-, Woddrop^ Dicr. p. 628. See 
a special case, Jbid. July 16. 177.S, Arthur^ Dict. p. 667 '^^ 

It has been made a question, Whether a decreet-arbitral can be altered by the arbi- 
ters, after having received their signatures, but before being delivered to the parties, or 
put upon record ? The court decided in the affirmative, Fac, Coll. June 20. 17S8, Ito* 
bertson^ Dict. p. 653 ; in opposition to an older decision. Clerk Home^ No. 41, Sdap* 
jo», Dec. 10. 1736, Dicr. p. 17007 '^\ 

* See Kilk. No. 4, voce Arbitration, Gairdner^ July 10. l?^!, Dict- p. 627. 
f See Kilk. No. 1, voce Arbitration, L&oat^ June 22. 1788, Dict. p. 625. 



■^^ It was found, that the meaning of a general submission night be explainedi by 
reference to a previous undetermined process touching the subjects in dispute betiraen 
the parties ; Steele^ 22. June 1809, Fac. Coll. 

'«^ Hailes^ 5S4,. See also the case of Carse^ A. S. 17. Dec. 1783. 

*®' These decisions are not properly opposed to each other : Vid. supr. JS. 8. /. 2. 
§44, not. ^K At all events, the rule adopted in Robertson has been confirmed ; Fac* CdU. 
M^Nair^ 31. May 1627, {S. Sf D.). This last case is now under appeal. 

'*• Steele^ supr. not. '®^. On this point, as has been well observed, there is *< room for a 
<< distinction. Where the matters contained ih the decree are capable of a separadon, 
^ then the decree will be permitted to Subsist, in so far as it is within the meaning of the 
<< parties in their submission, and will be restricted ^fuoad the excess ;" Per Lord ife- 
hartson^ with the concurrence of the court, in Kiddj 19. June 1801^ Fac. ColL / andso^ 
aooordiagly, the case was decided. See to the same effixrt, Jahnsttm^ 9. June 1817 in 
the House of Lords, 5. DotD, 247; Stewart, 21. Nov. ISM^ {S. Sf D.); BankUm^ A I. 
t. 23. ( 20; in/r. § 35, not. "^* ;-^nd compare Reid^ 15. Dec. \S96, {S. Sf D.\ 

An error calculi may be rectified widiout veduciiig the decree; B^ieHngtatu 
21« June 1771, Dict. v. AbbitratioNv App. No. 8. 

"*^ But see M^Nair, supr. not. »87. compared with M^Kessock, 14. Nov. 1822, IS k 
D.) ; Taylor, 19. Jan. 1822, Ibid. ^ ^ 
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ing on written submissions, should, for the future, be reducible oit 
any ground, but those of corruption, bribery, or falsehood *. 

36. Where the term of a submission hath expired, without any 
decree pronounced by the arbiter, an oath made by one of the sub- 
mitters, upon a reference by the other, while the submission was 
current, may be received as evidence in any subsequent process. 
This arises from the transaction implied in a reference by one par- 
ty to the oath of another, which has been already explained. The 
testimony of witnesses on points where a proof by witnesses may 
be received, is also sustained in any after-^process, with this proviso^ 
or restriction, that the party against whom such evidence is brought^ 
may be admitted to offer objections against the hability or compe- 
tency of the witnesses. But depositions taken by arbiters upon 
Soints which our law does not allow to be proved by parole evi* 
ence, cannot be received afterwards by any judge ; for judges 
ought to lay no weight whatever upon that kind of proof which the 
law rejects. 
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ITHERTO of the law of Scotland, as it concerns questions 
of private and civil right. This treatise shall be concluded 
with a summary view of that part of our public law which relates 
to crimes, after the example of Sir George Mackenzie, the order 
of whose titles has been precisely followed. All that is proposed 
is,jf?r5<. To give an account of the nature and properties of a crime 
in general : 2rf/y, To enumerate the chief facts that are considered 
by our statutes or usage as criminal ; and, in some particular in- 
stances, to compare the punishments inflicted by us upon offenders, 
with those that obtained by the Jewish or Roman laws: And, farf- 

* By falsehood in this act is meant forgery or vitiation ; Dec. 1 6. 1724, Berikm 
DiCT, p. 66^ \ Clerk Hornet No. 136, Williamson^ Dec. 12. 1739, Dicr. p, 665; F^*^ 
ColL June 21. 1771, Hetherington^ 8^. Dict. voce Arbitration, App. Na 8. Se« 
Kamesj Ebicid. art. 40; Fac. Coll. Nov, 15. 1798, Logan, Dict. voce ARBiTiuTiaM 
App. No. 6. The act of regulations referred to in the text will be applied to ft d^* 
cree-arbitral pronounced in a foreign country, if execution is sought upon it in Son^ 
land; Sel. Decis. No. 68, Auchterbmy, August 8. 1754, Dict. p. 4470; Dec. IS. ITTd 
Johnstone, Dict. voce Arbitration, App. No. 4. 

Arbiters cannot decern for a sum to be paid as a reward to tbemselyes ; and if th^i^^^ 
however innocendy, the decree-arbitral will, to that extent, be ineffectual ; Monk ^* 
1T7T, Jack against Cramond, Dict. voce Arbitration, App. No. 5; Fac. Cip/^ 
Jkme IS. 1798, Montgomery, Dict* p. 681 ; Kilk. in Napier, Nov. 20. 1746» DiG^'* 
p. 5730* ^^ 



effect, Heggie, 1. Feb. 1825, {S. 4r D.) ; and compare Johnstone, 9. June 1817, 5. 
247 ; Kirkaldy, 16. Jim^ 1809, Fac. CM. ; Colqukoun, 18. Jan. 1825, (S. & Z>.) ; 
nie, 24. Feb. 1825, {Ibid.). 

Instrumenta noviter reperta afford no ground for setting aside, a decree-arbitr^t^ 
Sharp, 17. May 1813, 1. Dow, 223; Livingston, in not. to Kirkaldy, itfpi 
Maule, 10. May 1816, 4. Dow, S63 ;—Telfer, 31. Jan. 1823, {S. 4* D.) 

• ^3 Stewart, 2 1 . Feb. 1 822, (S. 4" ^0 Neither, in a case of proper arbitratioo, ^ 
arbiters insist by way of action, for payment of any sum, in name of Tee^ or reniooeri^ 
tion for their trouble, unless, (which would seem to be competent,) they had expresdf^ 
stipulated for such remuneration, before undertaking the oflBce ; Kennedy, 20. Jan. 181ft 
Fae. CoU.g Paterson, 19. Feb. 1819, ibi cit. in not. ; compared with M^CaUum. 26. /ifl» 
1810, Fac. Coll. 
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though there should be no statute forbidding it^ is accounted a crime 
by our practice, and may be punished, even with death, if the na- 
ture of the criminal act deserve it : Thus bestiality and sodomy are, 
by our usage, capital crimes, and single adultery is punished arbi- 
trarily, though none of these crimes are declared criminal by statute. 

4. Acts, though not of their own nature immoral, if they had been 
done in breach of an express law, to which no penalty was annexed, 
and which, in the Roman law, got the name of crimina extraordina^ 
ria^ having been by them deemed criminal, were punished as pro- 
per crimes ; and indeed it seems to be a rule founded in the nature 
of laws, that every act forbidden by law, though the prohibition 
should not be guarded by a sanction, is punishable by the judge ac- 
cording to its demerit, as a transgression of law, and a contempt of 
authority, supr. B. 1. t. I. ^ 57, otherwise all such prohibitory sta- 
tutes might be transgressed with impunity. Lawyers, however, are 
generally of opinion, that the transgression in that case, though it 
ought not to escape all censure, is not punishable as a proper crime, 
unless the act be in itself criminal, i. e. contrary to the law of na- 
ture, though there had been no such prohibition. If the law forbid 
any act to be done, or deed to be granted, under any special penalty 
of a civil kind, the transgression of it cannot be tried criminally, 
though the act done in breach of the prohibition should be in it^ 
nature criminal ; because the law, by annexing a special civil p&^ 
nalty to the transgression of it, appears to have excluded alLotb 
punishment. Hence a disposition granted by a debtor mfraud^y' 
of his creditors, contrary to the prohibition of the act 1621, cam%^. 
in the general case be prosecuted as a crime. 

5. There can be no proper crime without the ingredient of do/e, 
f. e. without a wilful intention in the actor to commit it ; for an act, 
"where the Will of the agent hath no part, neither deserves thename 
of virtue HOT of vice, and so is not a just object either of rewards 
or punishments. Hence arises the rule. Crimen dolo contrahiinr. 
When therefore there is no malice in the mind, which invitesto, 
and is productive of the criminal act, the essential character of a 
crime is wanting ; and consequently mere negligence, let it be ever 
so gross, as it is not equipollent to dole in criminal questions, L.7. 
Ad leg. Com. de sic. cannot constitute a proper crime. Yet supine 
negligence, which surely carries some degree of blame in it, ought 
not to escape all punishment: A person, for instance, throu^ 
whose gross neglect or omission his neighbour has been killed,- or 
his house burnt down, though he cannot be tried as a murderer or 
a wilful fire-raiser, is punishable arbitrSrily, or, as the Roman la? 
speaks, extra ordinem; see L. II. De incend. ruin; naufr. If De|^ 
gence, though highly blameable, does not come up to a proper 
crime, far less can actions which proceed from ignorance^ or whose 
consequences are merely casual : If, ex. gr.^ a huntsman, who aimed 
a dart at a roe or a buck, should casually kill a man who happened 
to be passing by, chance alone is to be blamed, not the huntsman; 
for, as Tully expresses himself in his Topics, Jacere telum voluMtetii 
est ; ferire, quern nolueris, fertunce. Neither can such involuntary 
actions be accounted criminal, the first cause of which is without 
the agent, and does not depend upon him ; as if one man, forcibly 
impelled by another, should push a third over a precipice. Bat 
care must be taken, not to reckon in this class the sudd^i sallies 
which flow from passion, drunkenness, or the like : For though af- 
ter one's anger is worked tip to a certain height, or after he is in- 
toxicated 
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be discovered by the outward circumstances from which it is pi^ 
sumed. In palpable criminal acts, as in blasphemy, rape, murder^ 
&C. dole is presumed from the act itself; because it cannot possi- 
bly bear a favourable construction : And in actions which are ei* 
ther innocent or criminal, according to the good or bad intention 
of the agent, dole must also in that case be either presumed or npt» 
from the circumstances previous to, or concomitant with the ac- 
tion. 
> 9. When we speak of a crime, we necessarily understand some 
outward expression of one^s thoughts or intentions, by word, wri- 
ting, or action. A thought, when it is not put forth into action, how- 
ever offensive it may be in the sidbt of God, is not cognisable by 
any human tribunal as a crime : For though mere thoughts were 
capable of proof, they are not hurtful to society ; and crimes are 
punished, only in so far as they affect society, and the police of the 
state. It is not so clear, how rar a bare attempt, or conatuu^ to com- 
mit a crime, may be the foundation of a criminal prosecution. 
Doctors incline generally to the favourable opinion, that it ought 
not to be punished pa?na ordinariaj with the same punishment whidi 
the law has inflicted on the crime itself: But Mackenzie, Om. 
Part 1. tit. L § 4, asserts, that in atrocious crimes, the attempt, n 
deventum sit ad actum malefido proximumy ought to be punished as 
severely as if the crime had been actually committed ; both because 
such attempt is a lesser degree of that very crime to which it 
nearly approaches, and because the state cannot be otherwise 
cure from the person who has discovered such a wicked and mi 
chievpus disposition. 
e$soiy, art 10. One may be guilty of a crime, not onlv by perpetrating ^ 

part. J3y|; jjy bciug accessory to, or abetting it ; which is called in the IL. 

man law, ope et consiUo^ and in ours, art and part. By or/ is und^Z 
stood, the mandate, instigation, or advice, that may have been jn^' 
ven towards committing the crime ; part expresses the share tli^^ 
one takes to himself in it, by the aid or assistance which he gir£^ 
the criminal in the commission of it. One therefore may become 
art and part, either, Jirstj by giving a warrant or mandate to ccmi- 
mit the crime ; 2dly^ by giving counsel or advice to the criminal 
how to conduct himself in it ; or, 3^%, by his assistance in the exe* 
cution of it. 
;es6oi7 ^J ^^- First^ By giving a mandate to commit it ; for one is not the 

ng a roan- less guilty that he does not himself perpetrate the crime, if he em- 
'* ploy another to do it. As the mandant is the first spring of actioD, 

he seems rather to be more deeply guilty than the instrument he 
uses in executing it ; yet the principal actor's plea, of having gotter 
orders, which it was his duty to have rejected with indignation, wi' 
not be admitted, even to the effect of alleviating the punishmer 
Though the mandant should not give an explicit warrant to f 
mandatary to commit the crime, yet if he direct him to do w 
may probably be productive of it, he is guilty art and part. Tl 
if he shall give a mandate to wound one, frho happens to die of 
wound, the mandant is, in the general case^ g^^l^y ef murder : 
if the order was given to beat him with a small cane, or othc 
strument not likdy to inflict a mortal wound, the mandant i 
perhaps be found liable only in an arbitrary punishment, thou/ 
instrument should have been so indiscreetly used as to draw 
afler it 

1 2. Art and part is inferred, 2i%, by advising the criminal 
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Book IV. more hurtful to society, or that have a more immediate tendency to 
^ ^^ ^ "^ ^ throw the state into violent convulsions, are punished by death : 

Others less heinous escape with a gentler punishment, sometimes 
fixed by statute, and sometimes arbitrary, i. e. left to the discretion 
of the judge, who may exercise the power intrusted to him either 
by fine, imprisonment, or corporal punishment. Where the law de- 
clares the punishment to be arbitrary, the judge can in no case ex- 
tend it to death ; for where it intends to punisn capitally, it says so 
in express words, and leaves no liberty to the judge to modify. In 
several of our ancient laws. Leg. Burg. c. 132 ; 1457, c. 77, the life 
of the offender is put in the mercy or will of the King ; which ex- 
pression, some lawyers have maintained, ought never to have been 
stretched into a capital punishment, either by the judge before whom 
he was found guilty, or by the sovereign himself, from the presumed 
benignity of the supreme power. But it appears more probable, 
that the judge himself haa no jurisdiction, in such case, to pro- 
nounce sentence against the criminal ; the parliament having de« 
clared, that the ascertaining the punishment to be inflicted on those 
offenders should be lefl to the King alone ; and that the sovereign, ^ 
to whom the judge remitted the cause, sometimes inflicted a capi-<^ 
tal, and sometimes a slighter punishment on the criminal, accord-*^ 
ing to the nature of the crime. In all trials of crimes confessedlji^ 
capital, the single escheat of the criminal falls upon convictio'^^ 
though the sentence should not express it : For if the bare non-a 
pearance in a criminal prosecution draw this forfeiture after it, 
9upr. B. 2. /. 5. § 57, much more ought the being convicted of 
capital crime to infer it : And this is agreeable to the Roman Iax|r 

L. 1. pr. De bon. damn. Some of tne characters which distfig^* 

guish capital crimes from others, whether they relate to the perscHut/ 
liberty of the criminal before trial, or to the distance of time he^ 
tween the sentence and the execution, are to be explained after* 
wards. 
Crimes against 16. Certain crimes are committed more immediately against God 

God, blasphe- hilnself. Others against the state, or the public peace, and a third sort 
my, a eism. against particular persons. The chief^crime in the first class, cog- 
nisable by temporal courts, is blasphemy, which is the crime of trah 
son against the Deity ; and upon this account is sometimes called 
divine lese-majesty. Under this crime may be comprehended Athe- 
ism : And it is cognisable by the civil magistrate ; because it has a 
most direct tendency to extinguish the natural sense of the essential 
difference between good and evil, the belief of which is the firmest 
fi^undation and support, and the strongest cement, of civil society. 
The punishment of blasphemy was capital, both by the Jewish law, 
which enacted, that the blasphemer snould be dragged out of the 
city, and stoned to death, Levit. xxiv. 16, and by the Roman, ^oa 
77. In blasphemy, doctors distinguish between diat kind which as- 
cribes any thing to God, inconsistent with his perfections, as injus- 
tice, cruelty, resentment, &c.; and those oaths and imprecations, 
which, without any deliberate design of jpxposing the divine attri- 
butes, tend to throw contempt upon religion. It is the first sort only 
% which is punishable by death ; the last escapes with an arbitrary 
punishment proportioned to the circumstances and aggravations of 
the crime *. 

n. 

* Mackenzie^ (Tit Blasphemy, infne)^ and Amotyp. 822^ mention a case in 1871, 
where a woman was fined 500 merks at a circuit-court, for drMmg He dMTt Aeottk 

Thert 
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Book IV. 

Crimes against 
the state. 



Treason proper 
and statutory. 



Compassing the 
death of the 
King, Queen, 
or heir of the 



crown. 



No treason to 
adhere to the 
Kinff reigning 
for Uie time. 



19. Of the crimes committed against the state, some are levelled 
immediately against the supreme power, and strike at the constitu- 
tion itself, while others merely discover such a contempt and dis- 
regard to the law, as may contribute to baffle its authority, or alack- 
en the reins of government. Of the first sort is treason ; which is 
that crime that is aimed against the state itself, and so has a direct 
tendency to subvert the constitution, and set the whole nation in a 
flame. It was in the Roman law styled crimen majestatis ; because 
it was pointed against the majesty and dignity of the state ; and 
with us it has the name of treason^ from the French irahisan ; it 
being an act of treachery against the commonwealth. 

20. Treason was by the law of Scotland either proper or statu- 
tory. Those facts which were treasonable by the common law, 
constituted the crime of proper or high treason ; such as, contriv- 
ing the death of the sovereign, or la3ring him under restraint in his 

Eerson, or in the exercise of the government ; raising a fray in the 
ost without a cause, (from the Latin hostis^ which, in the middle 
ages, was used to signify an army or encampment ; see Du Cange^ 
V. HosTis) ; levying war against him, or inciting others to invade 
him ; the assaulting of castles where he resided ; the endeavouring 
to alter the succession ; impugning the authority of the estates of 
Parliament ; the making of treaties either with subjects or with fi>- 
reign states, or maintaining any forts without the King's consent ; 
and the resetting or concealing of traitors ; 1449, c. 24 ; 1455, 
c. 54 ; 1584, c. 130; 1661, c. 5 ; 1662, c. 2. On the other hand, 
all facts, which, though they do not of their own nature cany 
in them any of the distinguishing characters of proper treason, 
were, from their enormous guilt, and mischievous consequences, 
punishable by statute with the pains of treason, got the name of 
hatutory treason^ viz. theft by landed men, 1587, c. 50 ; murder un- 
der trust, Ibid. c. 51 ; wilfully setting fire to coal-heughs, 1592, 
c. 146 ; or to houses or corns, 1528, c. 8 ; and assassination, 1681, 
c. 15. The punishment of treason, whether proper or statutory, was 
death, and the forfeiture to the crown of the traitor's estate, bodi real 
and personal ; and the extinction of all the heritable dignities, ho- 
nours, or privileges, that the King had conferred on him. The year 
immediately ensuing the union of the two kingdoms, anno 1 707, 
the British parliament, judging it reasonable that the whole united 
. kingdom should be governed by the same law in the matter of trea- 
son, as their obligations of loyalty were the same, declared, by 
7. Ann. c. 21. § 1, 2, and 3, That the laws of high treason that then 
obtained iii England should also take place in Scotland, not only 
with respect to the facts which constituted that crime, but in rela- 
tion to the forms of trial, the corruption of blood, and all the other 
penalties and forfeitures consequent on it. The facts which, by the 
former law of Scotland, inferred statutory treason, are by this Bri* 
tish act declared to be simply capital crimes. 

21. It is declared high treason by 25. JBdw. III. gtai. 5. c 2, to 
compass or imagine the death of the King, or of the Queen-con- 
sort, or of their eldest son, the Prince, who is, for the time, heir- 
apparent to the crown. By the King, is to be understood the so- 
vereign, whether King or Queen : For though a queen who is such 
in her own right, is not included in the words of the act ; yet die 
spirit and intendment of it plainly comprehends eirery person in- 
vested with the royal dignity : and this hath been so little doubted, 
that neither Q. Mary, Q. Elisabeth, nor Q, Anne, thought it worth 

while 
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while to get the act extended to Queens-regnant. It was by the 
sanae statute made treason to violate the Queens-consort^ or the wife 
of the King's eldest son, or the King's eldest daughter unmarried, 
or to levy war against the King, or to adhere to his enemies, or to 
counterfeit the great or privy seal, or to kill the chancellor, treasu- 
rer, or any of the twelve judges, while in their places doing their 
offices ; because judges and magistrates of the highest rank, while 
they are in the actual exercise of their functions, are considered as 
more immediately representing the sovereign : And this last part 
of Edward's statute is by the aforesaid act 7. Ann. applied to Scot- 
land, in the case of slaying any lord of session or of justiciary while 
they are sitting in judgment After a period was put to the deso^ 
lating civil war between the houses of York ftnd Lancaster, it was 
equitably enacted by 11. Hen. VII. c. 1, That no person should be 
accused of treason, for haying adhered to that king who should be 
in possession for the time, though he should be afterwards declar-^ 
ed an usurper. This act, which stands unrepealed, affords a just 
security to well-disposed persons, in those turbulent times, when 
the claimant to the crown, who is this day in possession, may- be 
turned out of it the next It is also declared treason, 13. GuL III. 
c 3, to hold correspondence with the Pretender, (now deceased,) 
or any employed by him ; and, by 6. Ann. c. 7, to affirm advisedly, 
by writing or printing, that the then Queen, and her successors, are 
not the lawful sovereigns of these realms, or that the Pretender hath 
any title to the crown, or that the King and Parliament cannot li- 
mit the succession to it *. 

22. Several treason-laws have been from time to time enacted 
for preserving the purity of the coin. The before-mentioned sta- 
tute of Edward III. makes it treason to counterfeit the King's coin, 
or to import false money ; which is extended by 1. Maria, Sess. 2. 
c. 6, to the counterfeiting any foreign coin that shall be current in 
England ; and by two statutes, 5. ^ 18. Elis. to the washing, clip- 
ping; or lightening of the proper money of the realm f. Whoever 
shall have in his possession any press for coining, or shall convey 
out of the King's mint any instrument of coinage, is declared guilty 
of treason by act 8. ^ 9. Gtd. III. c. 26 j but this kind of treason 
does not draw after it the corruption of blood. Soon after the Eng« 
lish reformation from Popery, several acts were passed in the reign 
of Elizabeth for the better securing the Protestant religion, by 

which 

* By statute S6. Greo. III. c. 7, § 1, {Dec. 18, 1795,) it is made high treason, if any per- 
son shall, either ** within the realm or without, compass, imagine, invent, devise, or in- 
** tend death or destruction, or any bodily harm tending to death or destruction, maim- 
<* ing or wounding, imprisonment or restraint, of the person of our sovereign lord the 
^ king, his heirs and successors ; or to deprive or depose him or them from the style, ho- 
^ nour,orkinglynameorthe imperial crown ofthi8realm,or of any other of his Majesty's 
<^ dominions or countries ; or to levy war against his Majesty, his heirs and succes^orsp 
^* within this realm, in order, by force or constraint, to compel him or them to change ' 
** his or their measures or counsels, or in order to put any force or constraint upon, 
<* or to intimidate, or overawe, both Houses, or either House of Parliament ; or to 
'< move or stir any foreigner or stranger with force to invade this realm, or any other 
^' his Majesty's dominions or countries, under the obeisance of his Majesty, his heir$ 
** and successors ; and such compassings, imaginations, inventions, devices, or inten- 
** tions, or any of them, shall express, utter, or declare, by publishing any printing or 
^* writing, or by any other overt act or deed." This statute endures^ howevery only 
during the life of his present Majesty, and until the end of the next session of Parlidr 
ment after a demise of the crown '^^. 

t See Hume, ii. p. 448, {2d edit vol. i. p. 524,) Huq, and Ibid. p. 480, {2d edit 
voL i. p. 552,) et9eq. : Biack$tcne, iv. p. 99 ; Siat. 97. G#o. ///. c. 186. 

>^4 Xfa^ eqactment quoted above, as also $ 5w and 6. of the saine statutei were der 
clared perpetual, 57. Geo. IIL c 6. § 1. The rest is expired. 
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In all trials for 
treason there 
must be an 
overt act 



The pains and 
forfeitures of 
treason. 



Consequences 
of treason to 
claimants under 
a preferable title 
to the person at- 
tainted. 



which many points which bore not the proper treasonable character, 
were declared treason ; such as maintaining, by reiterated acts, the 
Pope's jurisdiction, by speaking, writing, or acting, 5. Elis. c. I ; the 
putting to execution any of the Pope's bulls, 13. Elis. c. 2 ; the 
perverting others, or being perverted to Popery, with a view of 
withdrawing from the sovereign's obedience, 23. Elis. c. 1 ; 3.Jac.,L 
c. 4. § 22. 23, ^c. 

23. The statute of Edward IIL requires, that in all trials for trea^ 
son, evidence be brought against the pannel of some open deed, or 
overt act, manifesting the crime. Thus, if one be indicted for ima- 
gining the King's death, which is an act of the mind, the treason 
must appear by some outward act done by him, which may indi- 
cate an intention to kill. Some English lawyers have affirmed, 
that the bare emission of words makes an overt act, as words are the 
most natural means of expressing the thoughts : But Lord Coke, 
and most of their other writers, maintain the negative ; both be- 
cause the stretching of points of treason is unfavourable, and be- 
cause, in common speech, words, and acts or deeds, are opposed to ^ 
one another, and therefore ought not to be explained into eaclt^ 
other, so as to infer the"^severest penalties. As to the second point^^;; 
the forms of proceeding in trials upon treason, it shall be shortlj^ 
explained, after finishing the detail of the several kinds of crimes. ^ 

24. The pains and forfeitures consequent on treason, are now alsai^ 
the same in Scotland as in England, by the aforesaid act 7. Anf>^^ 
c. 21. § 1, 2, and 3 *. These relate either to the forfeiting perso^^ 
himself, or to third parties. The person convicted of treason fc 



feits to the crown by the law of England, not only all his herilal::::;;;;^/ 
estate, whether in fee-simple or fee-tail, i. e. whether he posses^^u^ 
the lands as absolute proprietor, or be limited by ah entail, but aJl^^ 
his moveable effects, or, in the English law-style, ^tsgoocbanc^c^^ 
teh. He forfeits also all his honours or dignities ; for he becotues 
ignoble, by his conviction or attainder. The corruption which bi$ 
blood thereby suffers, renders him incapable of succeeding to any 
ancestor ; and the estate, which he himself cannot take, falls, not to 
the crown by forfeiture, but to the immediate superior as escheat, 
ob defectum hceredis, without distinguishing whether the lands hold 
of the crown, or of a subject ; Coke^ 1. InsliL vol. 1. /. 1. c. 1. §4; 
Hale, Plctc. Coron. vol. 1. c. 27. 

25. Third persons who may be affected by the conviction of the 
traitor, are either,^rs/, claimants under a title preferable to that of 
the attainted person ; or, 2dly^ his heirs at law ; or, 3^%, his credi- 
tors and singular successors ; or, Uhly^ his heirs of entail. As to 
theirs/. Every estate, of which the attainted person had been pos- 
sessed for five years immediately preceding the attainder, fell by the 
law of Scotland to the crown, though evidence should have been 
brought that the lands truly belonged to another proprietor ; and 
thus the right owner was stripped of his property, upon a prescrip- 
tion of five years, in place of forty : But that rigorous statute was 
repealed by 1690, c. 33, whereby forfeited estates were subjected to 
all real actions and claims against them, though such actions had 

not 

* 

* As to the sentence for high treason, see Hume^ ii. p. 470, {2d, edit vol. i. p. 5S7); 
Blackstone^ iv. p. 376 ; 54. Geo. IIL c. 146. By Statute 30. Geo. III. c. 48, it is enacted, 
that in all cases of high and petit treason, women, instead of being, as formerly, sen- 
tenced to be burnt, shall have sentence to be drawn and hanged ; that, in petit trea- 
son, they shall, moreover, with regard to dissection and the time of execution, be sob* 
ject to such judgment as is appropriated to cases of murder, by 25^ Geo. II. e. 87 ; 
and that they shall continue liable to forfeitures and corruption of blood, as formerly. 
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Book IV. would seem, ought to have the effect of preserving in force so be-^ 
^ -^ ^ ^ ^ neficial a statute, till at least it had been expressly repealed by a 

British statute : But it is now held for an agreed point, that the 
rights of the traitor's creditors must be determined by the law of 
England, notwithstanding the foresaid act 1690. All real creditors 
upon a forfeited estate, are, by the English law, secured against the 
consequences of their debtor's attainder ; but personal creditors seem 
to have but little security by that law. By special statutes, how« 
ever, passed after the two rebellions in 1715 and 1745, the courts 
to which the parliament referred the determination of the claims on 
the forfeited estates in Scotland, were empowered to sustain the 
claims of all lawful creditors, whose debts were contracted before a 
certain period, previously to which it could not be suspected by 
the lenders, that the debtors had a view to rise in arms against the 
King*. The consequences of treason, in so far as they affect the 
traitor's singular successors, and even his heirs, are made tempo- 
rary by the aforesaid act 7. Ann. c. 21. § 10, which declares, That 
after the Pretender shall be three years dead, no attainder for trea^ 
son shall have the effect to disinherit the heir, or hurt the right of^ 
any person, other than that of the offender himself during his na«^ 
tural life : But the term of this law is, by 17. Geo. 11. c: 39, pro-^^ 
rogated during the lives of any of the Pretender's sons f . Thougl^ 
by the English law, an estate tail becomes forfeited to the crowc^ 
by the attainder of the present heir or tenant ; yet where tfe::^ 
deed of entail contains substitutions or remainders over, in defau 
of the attainted person, and the heirs of his body, such forfi 
^ ture is only temporary, limited to the life of the attainted pv^^^ 

son, and of such issue of his as would have been inheritable to %;;^^ 
estate, had he not been attainted. A case occurred lately, that ^^ 
heir to such an estate had issue bom in France after his attainder 
and died, leaving that issue. The question in debate was, Whetfie/ 
the estate or interest which was forfeited to the crown, determuiecf 
by the death of the attainted person, so that it vested immediately 
in him who was substituted to the attainted person, and his issue; 
or whether it continued in the crown during the life of that issue? 
The crown-lawyers argued, that the estate continued forfeited, m 
regard that the issue, though bom without the liegeance of the so- 
vereign, were naturalized, and consequently inheritable to the estate 
by 7. Ann. c. 5, by which all the children of natural-bom subjects, 
though born out of the kingdom, are naturalized. The substitute 
to the attainted person's issue pleaded a posterior statute, 4. Geo. IL 
c. 2 1 , which expressly excludes the children of persons attainted (A 
high treason from the benefit of the former statute of Anne. The 
court of session pronounced judgment for the crown, Feb. 1 8. 1752 ; 
but upon an appeal, the House of Lords, after an unanimous opinion 
given by the judges, that the crown's right determined in the case 
above stated, adjudged, that the substitute had right to enter into 
the immediate possession of the estate ; Fac. Coll. i. 3, {Cfordan^ 
Nov. 16. 1750, &c DicT. p. 4728)$. 
Misprision of 28. The act 7. Ann. makes the English law ours, not only in trea- 

treason. g^^^ ^3^t; jjj misprision of treason ; by which is understood the over* 

looking or concealing of treason, from meprendre^ to overlook or ne- 
glect 

* See Ran. Decis. and Fale. Barcn^ Nao. 8. 1750, Dicr. p. 4M6. 

t See statute 89. and 40. Geo. III. e. 98. 

X See EhieiHuHmSj p. 968, et seq. / Hume, toI. ii. p. 474, {9d §dit. voL i.p. 5S9.) 
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tutes gets the name of leasing-makingj is inferred from the utterinj 
of words tending to sedition, or the breeding of hatred and discon 
between the King and his people. This crime was declared capi- 
tal by 1424, c. 43; 1540, c. 83 : But because these statutes, from 
the various glosses that might be put upon them by partial affec- 
tion, or the workings of resentment, proved extremely ensnaring to 
the subjects, that crime was, by 1703, c. 4, declared punishable, ei- 
ther by imprisonment, fine, or banishment, at the discretion of the 
judge. 

30. The wilful perverting of judgment by judges or magistrates, 
whose office and duty it is to protect the innocent, and punish the 
guilty, may be classed under this head. By the Roman law, all 
judges and magistrates of provinces, who received money which 
they ought not to have received, were said to be guilty of the crimen 
repetundarum ; which terrii was at last applied to ev^ry case where 
the judge accepted of a bribe to pervert judgment, L. 1, Ad leg. 
Jul. repel. It was punished, either by banishment, or more severe- 
ly, according to the nature of the crime ; but where the bribe was 
received in the trial of a capital crime, the criminal suffered deaths 
L. 7. \ 3, eod. tit. This crime of exchanging justice for money, was 
afl:erwards called by the doctors baratria^ from the Italian barattare^ 
to truck or barter : Barairiam committit qui propter pecuniam Justin 
tiam barcLctat. This vocable is used in 1427, c. 107, to denote the 
crime of clergjrmen, who went abroad to purchase benefices from 
the see of Rome with money. No special punishment was by that 
act inflicted on the offenders : But by an act passed soon after the 
Reformation, 1567, c. 2, those who apply to the see of Rome for 
benefices are to be punished with the pains of baratry ; which are 
there described to be prescription; banishment, and an incapacity 
to enjoy any honour or dignity. Judges who, through wilfulness, 
corruption, or partial affection, use their authority as a cover to in- 
justice or oppression, are to be punished with the loss of honour, 
fame, and dignity, by 1540, c. 104. Theft>bote is a crime of this 
nature ; which comes from bote^ a Saxon word, which we use to 
this day for compensation, and consists in taking a, gratuity in mo- 
ney or goods from a thief, to shelter him from justice, and in sub- 
stituting that in place of the punishment *. It is styled in 1436, 
c. 137, the selling of a thief, or the fining with him, t. e. takings 
ransom, or fine, or composition from him, for favouring his escape, 
or otherwise screening him from punishment By the last-quoted 
statute, lords of regality who stood convicted of this crime, were to 
suffer the loss of tneir jurisdictions ; and sheriffs, justices, and ba- 
rons, the loss of life and goods. By a posterior act, 1515, c. 2, pri- 
vate persons who take theft-bote are to suffer the like pains with 
the principal thief. 

31. 

Jan. 20. 174S, DiCT. p. 1S158; Fac. ColL iv. 15, Mowat, June 19. 1765, Dicr. 
p. 13176; Ibid. Feb. 17. 1775, Mylne, Dior. p. 18180 '^^ 

• See Fac. CoU. ii. S3, fVarrand, July 2. 1757, Dior. p. 8446. 

''^ Bat now, by 57. Geo. HI. c. 19. $ 38, it is enacted, that, in every case where an? 
house, shop^ or other building whatever, or any part thereof, shall be destroyed, or shall 
be, in any manner, damaged or injured, or where any fixtures thereto attached, or any 
fbmiture, goods, or commodities whatever, which shall be therein, shall be destroyed, 
taken away, or damaged, by the act or acts of any riotous or tumultuous assembly of 
persons, or by the act of any person encaged in or making part of such assembly, the 
inhabitanu of the city, town, or hundred shall be liable to pay die damages^ as ui the 
case of riots under Sf. I . Geo. I. c 5. 
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^aged in the exercise of their offices. Its criHainal nature consists 
m the affront thereby aimed against the law itself, and the supreme 
power, from which all these officers derive their authority. Diffe- 
rent punishments have been from time to time inflicted upon of-* 
fences- of this kind : By a statute of William the lion, the crimi- 
nals were to be imprisoned, c. 4. § 5 ; afterwards, by 1581, c 118^ 
their persons were to be punished at the King's will, and their 
moveables to be escheated, with the burden of the debt due to the 

Serson injured, and of a further sum to be paid to him in name of 
amages ; by a still posterior statute, the lives and goods c^ defor-* 
cers were declared to be in the King's will ; and at last, by l593» ^ 
c. 150, tb^ir moveables were forfeited, the one-half to the King^ 
and the other to the party at whose suit the diligence was usecL 
The benefit of this last statute is not confined to messengers, but^ 
expressly includes the officers of inferior courts ; for it mentions al*^ 
persons whomsoever, who are executing any summons, letters, 
precept, directed by any judge within the realm. 

33. In the trial of deforcement of a messenger, the libel will b^_ 
cast if it do not expressly mention, that the messenger, previou^^ 
ly to the deforcement, displayed his blazon, which is the bad^^^ 
of his office : For as messengers are distinguished by a particu^^^ 
badge, the lieges are in bonaJUde^ till the badge be shewed, to tr^^ 
them as if they were no messengers. A messenger must also sheir 
to the party, against whom the diligence is directed, the warr^^ 
against nim if he desire to see it ; for as the blazon authorises tbe 
User of it to act as a messenger, the warrant gives him authority to 
execute that particular diligence. A messenger may be resisted 
without a crime, not only when he acts without a warrant, but when 

he evidently exceeds the bounds of it ; for in either case, he is not 
so properly an executor of the law as a perverter of it, by making 
it a cover to oppression '^'. Hence a landholder was absolved, &om 
a charge of deforcement, who had, in the right of hypothec, stopped ' 
a messenger via facti from poinding, Nov. 18. 1667, Mack. Crtnu 
Part 1. tit. 26. § 4. This decision is censured by that author: And 
it must be allowed, that where the proceedings of a messenger are 
not glaringly illegal and oppressive, it might be of bad example to 
leave debtors at liberty to judge in their own cause, whether a mes- 
senger, whom the law hath intrusted with the execution of lawful 
diligence, has truly put the diligence to execution according to law. 

34. The statute 1592 requires blood to be spilt in the deforce- 
ment, in order to found an action against the deforcer : And with- 
out doubt, where that action is penal, concluding for escheat of 
moveables, the defender, who ought, in a criminal trial, to have the 
full benefit of every legal defence, falls to be absolved, if effusicmof 
blood be not libelled and proved. But if the action be carried on 
merely €id dvilem effhctwn, for payment to the pursuer of his ddtit 
and damages, the statute is to be more amplv interpreted, and action 
will be sustained, if the messenger be any how hindered in execut- 
ing the diligence, though no blood should have been drawn in the 
deforcement Upon the same ground, though the words of the aot 
are levelled against the debtor, or sucb as shall be hounded oat, m 
commanded by him ; yet where the conclusion of the libel is barely 
dvil^ our practice has extended the act against all those who ahaU 

have 

•»» Vid. tupr. B. 8. t. 6. § 88. not. »»». 
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tione ; and the poorer were condemned to the public works ; L. 6. 
pr. De extraord. aim. It gets the name of foregtalling or regrating 
in our law, and several statutes have been made to punish it, 1535, 
c. 21 ; 1540, c.«98, and 113 ; 1579, c. 88 : but as these aets did nei- 
ther sufficiently describe the facts from which that crime was to 
inferred, nor imposed any higher punishment on it, than the escheabft^ 
of the goods that were bought or sold contrary to the directions o^ 
the law, it was enacted by 1592, c. 148, That whoever bought an}« 
com or merchandise that was coming to any market or fair, to bi^ 
there sold, or made any contract for it, before the said merchandi 
should be in that market, or should attempt to raise the price ther 
of, or dissuade any person from bringing such merchandise to th::^ 
market, should be adjudged a forestaller ; and that whoever g^^^.' 
into his possession in a market, corns, flesh, fish, or other vivr^^ 
brought thither to be sold, and sold the same at any market, eitl^^^' 
holden in the same place, or within four miles of it, or who got $V^ 
to his possession the growing corn on the field, by sale, contr^ 
or promise, should be reputed a regrater. TKJ^ statute declare^ 
that a general indictment against the pannel, that he is guilty of 
forestalling or regrating, shall be held sufficient, without any special 
adjection of time or place, when or where the crime was commit- 
tea ; and that the offender shall, for the first offence, be fined ia forty 
pounds Scots ; for the second, in one hundred merks ; and for \}at 
third shall suffer the escheat of his moveables. Mackenzie, Cm. 
Part I. /. 23. § 7, observes, that though two or three instances i^ 
pear in the books of adjournal, of persons convicted of this crime, 
yet no punishment followed upon it, and thence concludes for a 

Sunishment gentler than the statutory : But few who have duly re- 
ected on the enormity of this crime, and its mischievous coni^ 
quences to the commonwealth, will be forward to condemn the le- 
gislature for the severity of the penalties inflicted on it by tlua 
statute. Where one buys goods that are carrying for sale to a pub- 
lic market for his own private use, he commits no crime ; for the 
sale of goods to a private buyer can have no tendency to enhance 
the price of them, and the buyer can have no sinister intention to 
hurt the community, which yet is essential towards constituting the 






crime. 



39. Several acts have been passed for restraining idleness, and 
punishing sturdy beggars and vagabonds. All between the agefr 
of fourteen and seventy, who begged without a badge or testimo- 
nial given them by the magistrate, were, by 1424, c. 42, to be burned 
on the cheek, and banished ; and by 1535, c. 22, none were pei^ 
mitted to beg in any other parish than that of their birth^ unda the 
pains of the act 1424. Vagabonds, who shall be found begging 
contrary to the provisions in the foresaid acts, are to be imprisoned 
by the judge-ordinary, and put in the stocks or irons, till their trial : 
Upon conviction, they are to be scourged, and burnt on the ear } 
and upon a repetition of the crime, to suffer death, by 1579, c 74. 
Under the description of vagabonds in this act, are expresaly in- 
cluded all who go about pretending to foretell fortunes, and phty* 
ing at subtle and unlawful plays, as jugglery, ^c. ; all who give no 
good account how they can lawfully earn their bread, or who5 though 
they be able bodied, are idle, shunning labour ; all minstrels, not 
in the service of some lord of parliament, or borough ; all who use 
forged licences to beg, or who, without sufficient testimonials, all^e 
that they have been shipwrecked, burnt out of their houses^ or her- 
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41. Th6 act 1661 statutes, That neither casual homicide, nor ho- 
micide in self-defence, shall be punished capitally, but barely by an 
arbitrary punishment It is certain, that homicide, if it be merely 
casual, and committed without any degree of blame on the part of 
the agent, deserves not the least animadversion : And, in the same 
manner, one who kills another in self-defence, without carrying the 
measure of his defence beyond just bounds *, or, in the Roman 
sty]e9 Vtlthout exceeding the moderamen inctilpatcB tutelce^ is in no^ 
respect the object of punishment. Where therefore the legislature^ 
entrusts the judge with the power of inflicting an arbitrary punish^^ 
ment on casual homicide, and on homicide in self-defence, that sor-*^ 
must be understood where the agent was in some degree blameabl^^ 
The slaughter of night-tliieves and house-breakers, being a nece^ 
sary act done in self-defence, is accounted lawful by the statute 
and that likewise which is committed against such as assist in, ^^^ 
defend masterful depredations, or in pursuit of rebels denounc^^ 
for capital crimes. But this last clause is not to be so explainec/ 
as if private persons were thereby empowered to pursue and put to 
death declared rebels by their own authority : It is to be confined 
to such officers of the Jaw as pursue tliem upon a proper warrant. 

42. Dole is presumed merely from the act of killing, otherwise 
no person could be convicted of murder; yet this presumption may 
be excluded by special circumstances. Thus a blow struck by a 
weapon which is not likely to draw death after it, takea off the pre- 
sumption of deadly malice, and consequent!}' has the effect of mi- 
tigating or restricting the punishment ; agreeably to the Mosaical 
law. Numb. xxxv. 16, 17, 18, which pronounces him to be a mur- 
derer, who smites his neighbour with an instrument of iron, or with 
a stone, or an hand-weapon of wood, wherewith he may die, i e. 
who strikes with an instrument which may probably inflict a mor- 
tal wound. This defence, from the want of dole, becomes stronger 
in the special case of homiddium in rixUj or of slaughter committed 
in an accidental fray or sudden tumult, where there is hardly room 
to suppose a malicious design previous to the fray. Yet where the 
blows or wounds have been given with a mortal weapon, or aimed 
even with a slighter one at the more tender parts, and repeated 
over and over by the striker, law presumes an intention in him, ta- 
ken up at the time he struck the blows, though the scuffle should 
have been only casual. Where a number of persons have been en- 
gaged in the homicidium in rixa, and mortal wounds given, they who 
are proved to have given the wounds, are all of them liable to the 
pains of death, according to the known rule in crimes, that every 
one of many offenders is subject to the same punishment, as if there 
had been but one. But if no proof can be fixed against any one of 
them, they are all punishable at the discretion of the judge. It 
admits of no doubt, that where the homicide was committed, not 
in rixaj but upon malice prepense, or a preconceived intention, all 
of them are punishable as murderers, though no evidence should 
be brought which of them gave the mortal wound. 

43. It has been debated, whether it be truly murder, where the 
slayer appears to have had an intention to kill one person, but has 
killed another ? The question may perhaps be solved by the follow- 
ing 

* See the case of Green^ in the criminal court, March 10. 1684, Fount, vol. i. p. 280^ 
where it was found, that the aggression of a single cuff was not a sufficient ground of 
provocation to kill. 
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a self-murderer fall, whereby his whole moveable estate that woold^ 
otherwise have gone to his next of kin, aeerues as escheat to theq 
King, or his donatary. In order to ascertain this right, the dona-^ 
tary must bring an action of declarator, to which the next of kio o^ 
the deceased must be made a party, for having the sd£»murder de^ 
clared. In this action, the court of session, not c^ justiciary, ar^ 
the proper judged ; because it is only pursued ad dvUem effhdwi^ 
to procure a confiscation of moveables ; and a proof of every fiic^ 
material in the cause, though of its nature criminal, may be brpugb^ 
before them, rdtione incidentiaj because such proof is necessary fi:^ 
explicating their jurisdiction. The admitting this action of ded^^ 
rator into our law, has been censured by some lawyers, as bei^^ 
truly the authorising of a crime to be tried after the death of t^ ' 
criminal, to the detriment of his innocent next of kin *^\ Mackeoi^ jL 
Crim. Part 1. tit. 13. § 3, gives his opinion. That one who hath ^ 
tempted to put himself to death, though without effect, ought to 
be tried as a murderer. But this doctrine is not only rigorous, hot 
appears ill-founded ; for a simple attempt to kill is not accounted 
murder except in the particular cases of assassination, gupr. § 4j^ 
and haimesucken, infr. § 51, and suicide, which is a species of 
murder, ought to be governed by the common rules or murder. 
Furiosity, when it amounts to a total alienation of mind, is a good 
defence against this action of declarator ; for the person labourii^ 
under it hath no will, which nevertheless is a requisite essential to 
all crimes. 

47. Parricide, in the sense of the law of Scotland, is the murder 
of any parent in the direct line o|| ascendants, male or female, how- . 
ever remote. Not only the peraon himself who is euilty of lliii 
crime, is, by 1594, c. 220, disinherited, and declared incapable of 
succeeding to the parent's estate, but all his posterity in toe ri 
line ; and the succession is declared to devolve on the next co 
teral heir. The motive to this extension against the innocent issue 
of the murderer, probably was an apprehension, lest it might have 
proved an incentive to the commission of the crime, if any of his 
descendants might have received benefit from it, by entering ip* 
mediately upon a succession, which perhaps would not otherwise 
have opened to them for many years. Though by the Roman kw 
natural parents seemed to be included, in so far as they could be 
known with certainty, and even the murder of children by their 
parents, L. 1. pr. Ad leg. Pomp, de par. ; L. vn. c. De hU am far. 
vel lib.9 it is obvious, that in neither of these cases is there place fixr 
the punishment inflicted by this statute, of disabling the poaterilj 
of the parricide from inheriting the estate of the person murdered 
Upon this head it may be observed, that our law hath enforced the 
duties of children to their parents so strongly, that the cursing or 
beating of a parent infers death, if the guilty child be above six- 
teen years of age ; and an arbitrary punishment, if he be under it 
1661, c. 20. 

48. Where certain facts which do not of their own nature consti- 
tute murder, are by statute declared to be murder, the crime thence 
arising may be called preminptive or statutory murder. The impor- 
ters of any kind of poison, by which bodily harm may be taken, 
are, over and above the pains of defath, to forfeit lands and goods, 
by 1450, c. 30. & 31 : But these acts have been long quite m di^ 
use ; for poisons of sundry kinds have been for above a century im- 
ported without challenge, as drugs or medicines^ by those wfaose 



^""^ See 2. Hume^ {2d edit.) 296. See also the English statute *. Oeo. tF.cSf. 
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business it is to dispense them. Another species of statutory mur- Ti%l« IV. 
der is constituted by 1690, c. 21, which enacts, That any woman 
who shall conceal her being with child during the whole time of 
her pregnancy, and shall not call for, or make use of help in the 
birth, is to be reputed the murderer, if the child be found dead or 
amissing ^. This act was intended, though with small success, to 
prevent, or at least discourage, the unnatural practice of women 
making away with their children begotten in fornication, in order to 
avoid church-censures. The mother's concealment of her being with 
child, and her not calling for assistance in the birth, being negative 
propositions, prove themselves, unless the pannel shall bring posi- 
tive evidence that she discovered her pregnancy and called for help. 

49. Duelling, bellum inter duosj is justly accounted a species of Duelling, 
murder : and is the crime of fighting in single combat, upon a pre- 
vious challenge given by the one party, and accepted by the other. 
The first statute making the single combat a crime, is 1600, c. 12 *""% 
in which may be perceived the last remains of our ancient law, 
explained above, t. 2. § 2, admitting the singular combat or duel 
as a method of proof, both in civil actions and criminal prosecu- 
tions ; for in that statute a power is reserved to the Sovereign to 
authorise duels ; which power was, without question, intended to 
be exercised in those doubtful accusations, where it was thought 
that providence never failed to interpose in bringing the truth to 
light, and vindicating innocence. The crime of duelling is, by this 
statute, made to consist in the actual fighting with mortal weapons^ 
though no slaughter should ensu?.; for where the fighting is attend- 
ed with slaughter, the crime is plWirihable capitally as murder, with- 
out borrowing aid firom this statota The duel must be fought, in 
consequence of a previous challenge, either written or verbal, given 
and accepted, by which the preconceived purpose in both parties 
to fight may appear, otherwise the crime falls under the charac- 
ter of a rencounter, which is not punished capitally, without ac- 
tual slaughter. Bodi he who challenges and he who is challenged 
to fight, are to suffer death by the statute ; but the provoker is to 
Buffer a move igBominioas one, at the pleasure of the King. It is 
no good defence against a Ubel upon this act, diat the paooel, 
though he went to the place appointed, refused to fight till he was 
attacked ; for his going thither is to be considered as an accept- 
ance of the challenge, and his refusing to fight, only as a colour or 
pretext for a defence in the case of a trial. This act is ratified by 
1696, c. 35 ***% which provides farther. That what person soever, 
principal or second, or other interposed person, gives a challenge 
to fight a duel or single combat, or whoever accepts one, or en- 
l^es therein, shall be punished with banishment, and escheat of 
moveables, though there should be no fighting in consequence of 

"^ Ijord Fountainhallj mentioning the case of one Smttk^ a midwife, in the criminal 
^urt, Tol. i. p. 47f expresses a with for a statute which shall make it murder for the 
nother not to call for help in the birth, or to conceal the death of her child. It ap- 
pears from the recordg|Of ^u^ticiary, that trials for child-murder were very frequent in 
1679, 1680, and 1681'. V 

By i9. Geo. HI. c. li, the 'act of William and Mary, in 1690, which formerly re- 
flated such trials, is repealed, and it is enacted, *< That if, from and after the passing . 
< of this act, any woman in that part of Great Britain called Scotland, shall conceal 
* her being with child during the whole period of her pregnancy, and shull not call 
« for and make use of help or assistance in the birth, and if the child be found dead 
» or be amissing, the mother, being lawfully convicted thereof, shall be imprisoned for 
^ ft period not exceeding two years, in such common gaol or prison as the court be* 
<. fore which she is triied shall direct and appoint." 



*•♦ Repealed by 59. Geo. III. c. 7^. 
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the challenge. Every person falls within this act, who carries a 
challenge, either by a letter, or verbal message ; and such as are 
barely present at a duel, appear to be comprehended under it^ if 
their presence has not been accidental ; for tho^e who countenance 
the crime, though it should be merely by their presence, may be said 
to be in some degree engaged therein, in the terms of the statuta 

50. The crimes directed against a man's limbs, or the other mem* 
bers of his body, without any intention of killing, are chiefly muti* 
lation, demembration, and haimeducken. Demembration, or the 
cutting off a member, seems to be declared a capital crime^ by 1491, 
c. 28 ; but its punishment has in practice been restricted to the for- 
feiture of moveables, and to an assythment, L e. an indemnificati 
to the party maimed for his damages : And Lord Pitmedden, i 
his treatise of demembration, § ult. mentions a letter from the Ki 
to his privy council, recorded in the Journal-book, Sq)L 14. 160 
recommending to them to punish one guilty of demembration wit? t _ 
banishment, in regardit was not usual to inflict capital punishmei::^^ 
upon the committers of that crime. Mutilation, or the disabling •T^^' 
a member, is also, in the opinion of Mackenzie, a capital crim^^^ 
but neither our statute law, nor practice, have made it so. By 5/ ^ 
Rob. II. c. 11, he who mutilates or wounds another, was indeed ^ 
be punished by the same form of process that was used again^^^ 
manslayer ; but his punishment was not to be capital : He waa to 
redeem his life from the judge, and satisfy the party, damnifi^c/. 
f. e. he was to purchase to himself an indemnity, by the payment 
of such a sum as the judge should modify in name of damages. 

51. Haimesucken, from Aatm€|^§tHne, and soecken^ to pursue, is 
the crime of beating or assaulting a person within his own housa 
A man's house is considered as his sanctuary ; and for that reason 
the violence that is committed there, is deemed an a^ravation <^ 
the crime, both by the Jewish law, 2 Sam. iv. 11, ana by the Ro- 
mans, L. 23, De injur. On this ground, the punishment of haime- 
sucken is, by the books of the Majesty, declared to be the same as 
that of a rape, L. 4. c. 9, 10 ; and the pains of death have been, by 
our constant practice, inflicted on the committers of it To con- 
stitute this crime, the attack or assault upon the person injured must 
be made in his own house where he resides day and night ; Btg. 
Mqj\ Z/. 4. c. 9. § I. A public house, therefore, where one lod^ 
as a passenger, or even a private house, where one is merely for a vi- 
sit, falls not under the appellation of a hou^Cy in the meaning^ of this 
law ; nor a shop, unless it be part of the dwelling-house. £kit as a 
ship is the place of the master's proper residence, the beating of 
the master, or any of the crew in that ship, infers the crime of haime- 
sucken. This description answers also to let rooms, where the 
lodger hath his constant residence for a certain period, thou^ no 
part of the house should be his property. Not only what is with- 
in the walls of a house, but what is within its precincts, is consider- 
ed as a part of the house, or as an accessory ; eir. gr. the garden or 
the court before the house. The bare aiming a blbw, or ofiering to 
strike, though no blow be actually given, has been found sufiiciadt 
to infer this crime. 

52. The crimes which are directed against our neighbour's chas- 
tity, are chiefly four, adultery, bigamy, rape, and incest Adultery 
is that crime by which the marriage-bed is polluted or corrupted 
This crime could not be committed by the Roman law, except with 
a wife or married woman, L. ^. ^ \. Ad leg. Jul. de aduU. ; for a 
married man, who is guilty with an unmarried woman, though be 
indeed violates his marriage-vows, does not adulterate any eonjng^ 
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Book IV. on the part of the man and of the woman. When a woman mar-' 
^^^-^^'^^^ ties, while a former marriage subsists, it is doubtless the most cri- 
minal of the two : For where the use of the same woman is com- 
mon to two men, the issue of that promiscuous conjunction cannot 
know their proper father, nor the father his child: This sort has 
therefore been reprobated by the laws of all nations. The other 
kind, which is the relation of two or more wives to the same hus- 
band, has been tolerated, both by the Jews and the Komans ; but 
all bigamy is prohibited by the precepts of the gospel : and it isu, 
punished by our law, whether on the part of the man or of the 
man, with the pains of perjury, by 1551, c. 19. 

Rape. I 55. Rape, or the ravishing of a woman, is a capital crime by th 

Roman law, L. unic. C. De rapt virg. ; but the special facts whid^ 
constitute it are not there described. The text indeed seems t 
suppose, that the woman's body must be abused by the ravisher i 
these words, cum virginitas vel castitas corrupta restitui non pomt ; b 
by the general opinion of civilians, founded perhaps on the prop^ 
signification of the word raptm^ the crime consists in the fbrcib^r 
carrying off or abduction of the woman's person, with a view ^ 
violate it, though there should be no actual violation. In the boc::;;^ 
of the Majesty, L. 4. c. 8. § 1, it is described to be the violent ^«)n 
pression of a woman by a man, contrary to the King's peace ; Q^^ 
gloss would have the reading to be suppression^ but the true r^^i^ 
ing appears to be compression^ the proper Latin term for deflovref. 
ing) ; and § 9. of the aforesaid passage of the Majesty s^eems to j^ 
quire, that the woman be fcedata or polluta. Mackenzie is there, 
fore of opinion, Crim. Part 1. tit.\Q. § 4, that by the law of Scot- 
land, the punishment of rape ouight not to be inflicted, unless whei^ 
the abduction hath had its full effect There is no explicit statute 
making this crime capital ; but it is plainly supposed by 1612, c. 4, 
by which the only defence competent to the ravisher, suflScientto 
exempt him from the pains of death, is declared to be the woman's 
giving her subsequent consent, or granting a declaration that she 
went off with him of her own free will ; and even in that case he is 
subject to an arbitrary punishment, either by imprisonment, con- 
fiscation of goods, or a pecuniary fine. The aggravating circum- 
stance, which raises up the violence attending this crime to a capi- 
tal punishment, is that a woman is thereby robbed of that which of 
all things she is presumed to value most, her chastity and reputa- 
tion. Rapetherefore cannot be committed on common prostitutes"*, 
who have already lost both, conformably to the Roman law, (2. L. 
unic. C. ; by which no rape was punished with death, except upon 
maids of a fair character, and widows. 

Incest* 56. Incest, from incastus, impure, may be defined. An unnatural 

commixtion of the bodies of man and woman, contrary to the reve^ 
rence due to blood. Incest could not be committed by the law of 
Moses, but by those who stood within the degrees either of consan- 
guinity or affinity, in which marriage was forbidden, Levit. xviii. 
7 — 16 ; and it was punished capitally, Und. vers. 29. This law hath 
been adopted by us in all respects, by 1567, c. 14. And though an 
act was passed during the Usurpation, July 1649, c. 16, which ex- 
^ tended the former to certain degrees more remote, it was repealed 

by the act rescissory of Charles 11. and never revived. It hath been 
maintained, that the commixtion of brothers with sisters cannot be 
adversary to any law of nature ; for that God would not in the first 

propagation 

*^* Sed vid. contra^ 1. Hume, (2d edit.) 500. 
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59. Our ancient law, Leg. Burg. c. 121, proportioned the d^ 
grees of punishment for theft to the value of the thing stolen, rising 
gradually, from scourging to the loss of an ear, from that to the loss: 
of both ears, till at last the crime was made capital, in case the goods 
stolen amounted in value to thirty-two pennies Scots, which, m the 
reign of David I, when the borough laws were enacted, and the books 
of the Majesty composed, was equal to the price of two sheep, Reg. 
Maj. L. 4. c. 16. § 3. Agreeably to this doctrine, the stealing of 
trifles, which in our law-language is styled jpicAery, has never been 
punished, by the usage of Scotland, but with imprisonment, scourg* 
ing, or other corporal punishment, unless where it was atteridra 
with aggravating circumstances. The breaking of yards and or- 
chards, and the stealing of green wood, are punishable barely by a 
pecuniary fine, which rises in proportion as the crime is repeated j 
but where the subject stolen is more valuable, many of our statutes 
have assumed it for the law of Scotland, that the theft is to be pu* 
nished capitaUy ; 1579, c. 74 ; 1587, c. 82 ; 1606, c. 5 * It must 
be admitted, that the^loss of life is much too severe a punishm^t 
for the loss of our goods"; biit that crimq, from its frequency and 
impunity, wrought such mischief and disorders in the state, and 
rendered property so precarious, that the heaviest penalties were 
found necessary to suppress it 

60. The taking of meat, or other necessaries, without consent of 
the proprietor, to satisfy hunger or preserve life, is not in aoyde. 
gree criminal, according to Grotius, Dejur. bell. L. 2. c 2. §6, 
vers. 2 ; because every indigent person hath, from the law of ne- 
cessity, a perfect right to use whatever is requisite for the subsis- 
tence of life, as if it were commoii'. Puffendorf admits only, in that 
case, of an imperfect right, founded in humanity yL. 2. c. 6. §S, d 
seqq. And this last opinion nearly coincides, not only with the il(K 
man law, arg. L. 39. De furt.^ but with the laws of the Majesty, 
L. Ai. c 16. § 1, where it is affirmed, that the carrying off as mim 
meat as one can carry on his back, is not triable as theft;. 

Ainrravations of 61. Theft, even of smaller things, may be so aggravated as to ren- 
der the punishment capital. Those aggravations arise, Jirst^ From 
the frequent repetition of thie crime. Thus a thief who had been 
twice convicted before, suffered, by our ancient law, a more severe 
punishment than was inflicted on simple theft. Leg. Burg, c 21, 
and is, by our present practice, punishable with death for the 
third then. 2dly^ From the offender's condition or station in 
life. Thus, theft committed by a landed man was, by our old law, 
punished as treason, mpr. § 20, and still continues, by 7. Ann. c.21, 
to be punished with death. This circumstance aggravates the theft; 

because 

* It is made a capital offence for any persons employed in the service of the Post- 
office, to secret, embezzle or destroy, any letter intrusted to their care, or coming to 
their possession, containing any bank-note, or note of any description for payment of 
money, (of which the statute contains a very anxious specification,) or to steal and 
take uierefrom any note of the above descriptions ; or for any person whatsoever to 
rob the mail of any letters, or to steal letters from any mail or baff, or from any Post- 
office, or house, *< although such robbery, stealing, or taking, shall not appear, or 
<< be proved, to be a taking from the person, or upon the Kuiff's highway, or to be i 
<^ robbery committed in any dwelling-house, or in any coach^iouse, stable or benii 
<< or any out-house belonging to a dwelling-house ; and although it should not i^ 
*^ pear that the person or persons were put in fear by such robbery, stealing, or tar 
« king f Stat 6. Geo. III. c. 25 ; 7. Geo. III. c. 60. »^<^. 
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because men of estates are farther removed f][om suspicion, and Tjtlb IV. 
their greater fortune and interest flatter them more with the hopes ^^^"^^^ 
6£ escaping from justice. Sdlt/9 Theft is aggravated ^om the na- 
ture of the thirig stolen, or the plftce from which it was carried off. 
IJpoh this head Mackenzie affirms, Crim. Part ]. tit 19. § 11, that 
not only sacrilege^ u k. the theft of things set apart for sacred 
or public uses, but the stealing an j thing even of common use, out 
of a church, is punished capit^j< 4M/j^, Theft niaj be aggravated 
frdin tUe time of conimitting it Thus, ti^e master 01 an house may, 
by our law, put a thief to death who steals in the night, even brevi 
manu ; for this is plainly taken for granted in 1661, c. 22. The in- 
struments used in perpetrating the theft may be also considered as 
an aggravation of it, as, if it was committed by the means of false 
keys ; Mack. ibid. § 13. 

62. Certain facts, though they fall not under the description of Sututoiy theft. 
proper theft, are by statute declared to be punishable as theft, and 

are therefore sometimes styled statutory theft. Thus, houghers of 
oxen oir of horses in the time of carrying the corns to the barn-yard, 
destroyers of ploughs or plough-*graith in the time of tillage, the 
emitters of growing trees and of coins, 1587, c. 82, and the slayers 
of salmon m forbidden time, are to underlie the pains of theft and 
d^h, ] 606, c. 5. CoUiers who desert their master's service, are 
idso to be held and reputed as thieves, by 1606, c. 11 ; but by the 
words of the act immediately foUowing, the punishment of these 
last is declared to be simply corporal. 

63. The crime oi reset of thell consists either in harbouring the Reset of theft. 
|ierson of the thief after the goods are stolen, or in receiving or dis-- 

posing of the goods. They who barely conceal or harbour the cri- 
minal, (who are properly the receptatores of the Roman law,) can- 
not be said to be partakers of the crime itself, more than the con^ 
cealer of a murderer can be said to be art and part of the murder : 
But as the crime of theft, which was formerly committed with great 
licentiousness and frequency m the more reriiote parts of Scotland, 
received too much encouragement from the criminal's hopes of be- 
ing concealed or screened from justice, it was enacted, by 1567, 
c. 21, that whoever harboured or maintained a thief, within fdtty- 
eight hours, either before or after committing the theft, should be 
tried as partaker of the crime. Those who receive the stoleti goods, 
knowing them to be such, are in a proper sense accessory to the 
crime, and therefore were to suffer as thieves, by Stat. Alex. II. 
C.21. Such as sell goods, belonging either to thieves, or to other 
lawless persons who dare not themselves appear at a public market, 
Inay be justly considered, not only as resetters of the goods, if they 
were stolen, but as concealers of the thieves or other offenders from 
justice, and are therefore punished with banishment, and the esfcheat 
of moveables, 1587, c. 109. In aggravated theft, ex.^. in theft 
committed by a landed inan, or by any mim who had been twice 
before convicted of that criifie, wbkb two kinds are punishable 
by death, the resetter's punishment doea ndt rise with that of the 
principal offender, because these aggravations are pers6nd to the 
thief himself. On the contrary, if the resetter should be a landed 
man, or if he should have been before found twice guilty of theft, 
or of the reset of theft, the resetter would suffer death, though the 
principal thief should have no land-estate, or s^hould have commit- 
ted no former theft ; for since these circumstances affect the re^et*- 
ter, it is against him whose crime is thus aggravated, and him alone, 
that they ought to have any operation. 

VOL. n. 12 K 64. 
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64. Robbery is truly a species of theft ; for both ttre committed 
on the property of another, and with the same view of getting gain ; 
but robbery is aggravated by the violence with which it is attend- 
ed. It is in our old statutes called riefy 1477, c. 78, or stotUh-^efy 
1515, c. 2, from stotUhj or stealthy and riefj the carrying off by force ; 
and it is in all cases punished capitally. The crime became at last 
so frequent, and was committed so audaciously by whole bands of 
men associated together, that it was judged necessary, at that time, 
to vest all the freeholders of the kingdom with a power of holding 
courts for their trial, and executing them to the death, 1594, c. 227. 
Nay, the law punished with death such as, under the pretence of 
securing their lands against the rievers, paid to them a yearly con- 
tribution in moneys which got the name of black-mailj 1567, c. 21 ; 
1587, c. 102 ;,the reason of which severe enactment was probably 
the observing, that a great addition was made to the weight and 
authority of those public spoilers, by exacting and receiving tribute- 
money from so many persons of influence, and perhaps a suspicion 
that several of the gentlemen who subjected themselves to that tax, 
were secret abettors of the depredations, and sharers in the unlaw- 
ful spoils. Under this kind of theft may be comprehended hership, 
or the masterful driving off of cattle from the proprietor's grounds; 
and sorning, which is the taking meat and drink from others bjr 
force or menaces, without paying for it An act was passed, 1609| 
c. 13, condemning to banishment such sorners as were known bj 
the name of Egyptians^ or gypsies^ and adjudging to death all who 
should be habite and repute Egyptians, if they should be afterwards 
found within the kingdom. It appears, by some ordinances made 
about the middle of the 16th century, preserved in our public re* 
cords, that those gypsies were originally from Egypt, a band of 
whom applied to our sovereign for licence to come to this kingdom, 
probably under the colour of introducing some art which migbt 
tend to the public interest, and that, for some time after their arri- 
val, they lived peaceably, under the protection of our laws; but ha- 
ving at last become notorious robbers, and public nuisances, it was 
thought necessary to expel them from this country. That act is 
still in force ; but the pannels are allowed to bring witnessed to their 
character, that the jury may be the better able to judge whether 
they fall under the description of the statute. 

65. Piracy is that particular kind of robbery which is committed 
on the seas. It is declared, by 18. Geo. IL c. 30, to be piracy for a 
natural-born subject to commit any act of hostility against his Mar 
jesty's subjects, under the colour of a commission from any of his 
enemies ; and by 8. Geo. I. c. 24, made perpetual by 2. Geo. IL c 28. 
§ 7, any person who shall trade with a pirate, or furnish him with 
provisions, or shall fit out a ship knowingly for that purpose^ or any 
person belonging to a ship, who shall, upon meetmg with a mer- 
chant-ship, either on the seas or in port, forcibly enter her, or shall 
throw overboard, or destroy any of the goods, shall be punished aa 
a pirate* This crime is capital, and is triable before the high court 
oi admiralty j and the sentences pronounced by the judge in sudi 
trials, are generally executed within the flood-mark *. 

66. 

* See as to an analogous crime, <^ the plundering of stranded vessels," Blacksi. r. u 
p. 293 ; Hutnej v, ii. p. 366 *°^ {2d edit. vol. i. p. 480.). In regard to the wilfiil and 
fraudulent destruction of ships, vide supra^ B. iii. tit. 8. § 17 ; Hume^ ii. p. 369, (fd 
edit. vol. i.p. 482) ; Abbofs Maritime Law^ p. 130. 
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66. The crime of falsehood may be defined with Mackenzie, 
Crim. Tr. Part 1. tit. 27, pr. A n'audulent imitation or suppres- 
sion of truth, to the prejudice of another. In order to constitute 
this crime, something that is false must be substituted in the place 
of something true, to make it pass for true. The grosser kinds of 
falsehood were, by the Roman law, punished with the loss of life, 
L. 1, 22, C Ad leg. Com. defahis; the less heinous were punished 
extra ordinem^ at the discretion of the judge, L.Sl^ff. eod. tit. Nay, 
the same specific crime, the using of false weights, which was fre- 
quently practised by the Dardanarii, is declared punishable in one 
text of the Pandects arbitrarily: And in another, the offender is 
subjected to the pains of the lex Cornelia, Z/. 6. § 1, De extr. Crim. 
u e. to the loss of citizenship, which the Romans accounted a ca- 
pital punishpient By our ancient law, the lives and goods of those 
who were convicted of using false weights and measures were put 
in the King's mercy. Leg. Burg. c. 74, and their heirs could not in- 
herit, except upon a remission. Ibid. c. 132 ; but the act 1607, c. 2, 
after establishing an uniformity of weights and measures over the 
whole kingdom, declares the penalty of the crime to be the confis- 
cation of moveables. 

67. Falsehood is most usually committed by the imitating of the Forgery, 
subscription of another, and setting that false name or subscription 

to a writing ; which species of falsehood is, in our law, distinguish- 
ed by the name oi forgery. Our statutes have varied much with 
regard to the punishment to be inflicted on forgery, and have, af- 
ter all, left it uncertain. The forging of a charter was, by :Stat. 
Alex. 11. c. 19, punished with the amputation of an hand. The act 
1540, c. 80, does no more than refer the punishment of false nota- 
ries, and the users of false instruments, to the disposition of the 
Civil and Canon laws, and of our own statutes. False notaries, 
and the falsifiers of writings, are, by 1551, c. 22, to be punished 
with proscription, banishment, dismembering of the hand or tongue, 
joined with the other pains inflicted by the common law; and 
our latest statute relative to this head, 1621, c. 22, leaves the pu- 
nishment indefinite, mentioning only in general terms, the pains due 
to the committers of falsehood. Our usage since that statute hath 
been conformable to the Roman law ; for gross forgeries are pu- 
nished capitally, in consideration of their mischievous consequences 
to society. But where either the forgery is of writings of lesser 
importance, ex. gr. of executions. Act of Sederunt, Feb. 23. 1739, 
or where the evidence of the crime, though it afford a moral con- 
viction to the judge, is not so pregnant as to be the foundation 
of a capital punishment, the criminal escapes with an arbitrary 
one. 

68. The reasons have been already assigned, why the court 
of session, though its jurisdiction be not properly criminal, is com* 
petent to the trial of forgery, supr. B. 1. tit. 3. § 21. Where im- 
probation is moved against a deed by way of exception, even in an 
inferior court, the judge, before whom the action lies, has the cog- 
nisance of the grounds of falsehood moved by the defender ad civi^ 
lem effectum, in order to determine the legal effect of the deed, arg. 
1557, c. 62 ; but no inferior court is competent to a criminal trial 
for forgery. The method of proceeding m an action of improba- 
tion or forgery before the session, is either summary, per modum 
simplids querela, without any summons, or by a formal summons 
of improbation. The summary method is used, either, jftrst^ where 

the 
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Book IV. the forgery hath been committed by a member of the college o 
"^^"'^^ justice : or, 2rf/y, where the seal of the signet, or any part of a pre 

cess, is falsified de recenti : or, 3£%, where the forger is already i 
custody ; but where he is not in custody, an action of improbatio 
must be brought, in which two terms are indulged to the defend 
er, as in an action of reduction-improbation, of which mpp. *. 1- ^ 
^21. By our more ancient practice, he who pleaded falsehooc^ 
against a deed, whether by way of action or exception, waii, b 
1557, c. 62, ordained to give siecurity for the payment df a litira, t^ 
be fixed at the discretion of the jtidgie, in case he should be cast i 






his plea ; and by a posterior act of sederunt, Jan. 8. 1583-4, in plac^C^^lJ 

of giving security for the sum modified, it behoved him to ciwsi^^^^e 

it These acts appear to be now in disuse, where the improbatic 

is pursued by \iwy of action ; but when it is moved by ft defend^ 

per modum exceptidnis, the judge, by our present usage, detnrees h 

to consign the precise sum of forty pounds Scots, ^hich he ft 

feits to his adversary, if his allegation shall appear calumnious 

^oFffery requires ®^* ^^ ^^ ^^* ^^^ ^^^^ fabricating of a writiilg, ot the being _^ 
ot only that the cessory to it, that constitutes forgery: If the writing be not ^]j^ 
Tiling be fabri- put to use, one of the essential characters of the crimief id wantt|}A 
ated, but put ^^g bringing damage to another, or prejudicing his estate. * 
"^* writing may be put to use, in any way which discoveii^ AtiiiiteiktHm / ^ 

in the forger of drawing from tnence some advantage to himaeff • 
as by producing it in judgment, either as a title to sue, or as i( de. 
fence for eliding the pursuer's libel, or by makiug it ovcir to an- 
other. A party who, in any process, founds upon a writing sm- 
pected of rorgery, may be compelled by the adverse party to de- 
clare in judgment whether he is willing to abide by it as a true 
deed. If he decline to abide by it, the deed is declared improbi- 
tive or false : But he himself, notwithstanding his passing (torn it, 
continues subject to the pains of falsehood, if positive evidence be 
brought of his accession to the crime, L. 8. c. Ad leg. Com. defak ; 
1621, c. 22. If he in whose favour the false deed is granted, shall 
abide by it as genuine, he will be made liable as a forger, thoudi 
there should be no evidence brought that he knew the deed to be 
false. As it would be hard to fix this presumption against an beir 
or singular successor, as to deeds found in the charter^chest of bis 
ancestor, or which were assigned by himself to others, and there- 
by to reduce him to the severe alternative either of losing the be- 
nefit of those deeds, or of being accounted the forger, if they shoald 
be declared false ; he was by our former practice allowed to iibide 
by deeds ^o/e/Sca^^, or under protestation, that they came fairly Ifik 
to his hands, and that if they should be pronounced false, be had 
no accession to the crime ; which quality had the effect of screeti- I ^ 
ing him in all events from the penalties due to falsehood, unless a \ (^ 
positive proof was brought that he was accessory to it : Biit as this' I v^ 
indulgence gave too great encouragement to forgery, therefore, I ^ 
though the party be to this day allowed to adject to his defelariitioii I a^ 
a protestation of his own innocence, the court need give no niort 
weight to it than they shall judge proper, 
irect proof in 70. The proof in trials of forgery, is either direct or indirort 
rgery. The direct proof arises from the testimony of the writer, (whete 

the deed was written by a third party,) and of the instrumentaiy I ^ 

witnesses^ 

***8 See mUon, «5. Feb. 1826, {S. 4r^D.); Paierson^ 25. Nov. 18S6, (JBt): BMui^ 
S. March 1827, {lb.) ; Wilson, 9. Feb. 1827, {lb.). ^ 
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Book IV. law *"• It is commonly divided into timra manifegta^ or direct; and 
JI^^J^^jA- timra velatOj or covered. One may be guilty of direct usury, not on- 
ly where he stipulates to himself, by a clause in an obligation, a sum 
above the lawful interest, but even where he takes interest before 
it becomes due ''', though it should be no higher than that which 
the law warrants ; ex. gr. where he accepts of a full year's interest 
before the year be elapsed ; for in that case he takes more than he 
ought, because he takes it sooner ; he receives a consideration for 
the use of money before the debtor has got that use of it. To infer 
this species of usury, it is enough that the creditor hath receiv< 
the interest before the term, 1621, c. 28 *• It would afford no d 
fence, therefore, that it had been voluntarily paid without any d 
mand on the part of the creditor. Indeed the statute was so co 
ceived, on purpose to obviate the pretence of voluntary paymen 
see a decision, Nov. 28. 1668, observed by Mackenzie, Crim. 
Part I. tit. 24. § 3. If however there was no usurious intention ^ 
the receiver, uM abercU animtts fcenerandij he ought not to be Hatr;:::;^/^ 
in the pains of usury. Where a creditor's right to interest is clc::::;;;;^^ 
;ed with an uncertain condition, by which he runs the hazard ^ 
.osing his whole debt, if the condition should never exist, he nc:::::^^ 
stipulate for himself an higher rate of interest than the legal, wi^^;[ 
out the crime of usurv. In such case, the interest is not given m^^^" 
ly in consideration of the use of the money, but of the risk ^^^o 
which is undertaken by the creditor. Hence a lender of mfhrtiey 
upon bottomry, explained above, B. 3. t. 3. § 17, the te^Byment 
wnereof depends on the safe return of the ship on which it is \etit^ , 

may lawfully take a rate of interest, proportioned to the risk, ca/iL / ^ 

ed in the Roman iBrnfomm nauticum *^\ f ^^ 

▼ered usury. ^77. Covered usury is that which is committed under the appear- f cut 

ance, not of a loan, but of some other lawful contract, ex. gr. g I tbc 
sale, or an improper wadset, in order to disguise the criminal I not 
nature of the bargain. Thus a back-tack, which is given by a wad- I 9uc 
setter to the reverser for a yearly tack-duty exceeding the legal in- J in f 
terest of the sum lent, is declared usurious, by 1597, c. 247; becaa8e» I unl^ 
though the bargain be covered under the mask of a contract of wad- I ject 
set, and of a lease of the wadset-Iands, yet it is truly the contract I in a 
of a loan ; for the tack- duty payable by the reverser can have no I '^'he 
onerous cause^ other than that it comes in place of the interest of I Q* ^ 
the money borrowed, which, since it exceeas the legal interest, ii I ^^^^ 
usurious. But this doctrine has no room in proper wadsets, where l'^^^ 
the wadsetter takes his hazard of the fruits, though the lands wad- 
set should yield a rent higher than the interest of the wadset-smn ; 
because the wadsetter, in a proper wadset, undertakes the hazard | ^ 
of the accidents which may diminish the rent ; and the surplus rent, 

whidi 



t 






* See Kilk. No. S, voce Usury, Clerk Home^ No. 176, {Cldand^ 15. Jicb 1T4I, 
DiCT. 164S8). 



h' 



*" Strachath 12. June 182S, (5. 4r D.). 

*^* The custoiD of trade allows this to be done in discounting a bill, 1. Bell 
bth edit. 309 : But even in transactions of discount, << it is usury if a higher interetl 
<< than 5 per cent is taken, unless in so far as the additional sum can be justified, at 
^ not for forbearance of money, but as a fair compensation for trouble^ or an osnal ■ ^ 
^ allowance for a banker's interference, the keeping up of an establishment lor sodi I 
^ transactions wherever the money is to be paid, and the expense of remittaaoe.'' 
Mdd. 810 ; and see Fac. CoU. Paidj 20. Jan. 1824, (S. 4* D. Nos. 599 and 580). 

*" So also, in loans on redeemable annuity, Gkn^ 6. March 1817, jPoc CbflL / Omri^ 



ill 



M. Jan. 1826, fS. 4r D.J. See Farqukarsouj 31. Jan. 1827, fib. J. I o^ 
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79. Stellionate, from stellio^ a serpent of the most crafty kind, 
Plin. Hist Nat. L. 30. c. 10, is a term used in the Roman law, to 
denote all such crimes, where fraud or craft is an ingredient, as have 
no special name to distinguish them by. It is chiefly applied, both 
by the Roman law and that of Scotland, to conveyances of the same 
right granted by the proprietor to different disponees, L. 3. § 1. 
Stelliofi.; 1592, c. 140. The punishment of stellionate, in the large 
acceptation of the word, must of necessity be arbitrary, in order to 
adapt it to the various natures and different aggravations of the 
fraudulent acts, L. 3. § 2. ibid. Those who are guilty of that par- 
ticular species of it, which consists in granting double conveyances, 
are, by our statutes, declared infamous, and to be punished in their 
persons and goods at the King's pleasure, 1540, c.'105. Fraudu- 
lent bankruptcy may be accounted a particular kind of stellionate, 
the cognisance of which is by special statute, 1696, c. 5, appropriat- 
ed to the session **"*, who may inflict any punishment on the onend- 
er that shall to them appear proportioned to his guilt, death ex- 
cepted*"'. 

80. It has been said, that crimes may be also aimed against one's 
good name and character. Though every wrong may, in some 
sense, get the appellation of iiyury^ yet the crime of injury, in a 
strict acceptation, consists in the reproaching or affronting our 
neighbour. Injuries are either verbal or real A verbal injury, 
when directed against the King, is truly leasing-making, of which 
mpr. § 29. A verbal injury, when it is pointed against a private per-^^ 
son, consists in the uttering of contumelious words ***, which tenc^ 
to vilify his character, or render it little or contemptible. As on^ 
may be sensibly hurt by reproachful words, though they shoul.^ 
have no tendency to blacken his moral character, sarcastical nicli^^ 
names and epithets, or other such strokes of satire, are accounted 

injurious: 

been found, that the statute 31. Eliz. c. 5, introducing a general limitation of penal 
statutes, applies to Scotland in questions respecting usurj; June 24. 1808, Morim^ 
DicT. App. voce Usury, No. 2 *'^ 

* There are two other statutes against fraudulent bankruptcy, 1621, c. 18. andSSi 
Geo. III. c 74. § 27. (54. Geo. III. c. 137. § 33). See Kilk. No. 8. voce Bankrupt, 
Mackenniey July 23. 1748, (5. Brown* s Suppl. 235, and Elch. v. Bankt. No. 28); 
Hume ii. p. 402, {vol. i. 2rf edit. p. 503) ; Acts of SederunU July 26. 1748, Feb. 4. 1757; 
Feb. 14. and 27. 1776 ; March 8. and June 14. 1782 ; and June 2. 1791. 



*'^ Walker, 30. June 1807, Ibid. No. I. ; Paul, 20. Jan. 1824, {S. 4* D. Nos. 599. 
and 600.) ; vid. infr. § 1 10. — Where an action is raised within the statutory period, (12 
months,) but irrelevaiitly, an amendment of the libel to cure the irrelevancy after the 
year has expired, is incompetent. Paul, supr, compared with Nisbet, 1. Feb. 1811, 
Fac. Coll. 

Though the penalties cannot be insisted for beyond the limited time, this does not 
bar reduction quandocunque of the usurious transaction ; Meal, 27. JKbv. 1810, Fac ColL 

**® Who accordingly exercise therein an exclusive jurisdiction; Fac. CoU, DuncoHj 
21. Jan. 1823, {S. $* D.) ; affirmed on appeal. 

**' "A petition and complaint is a competent mode of procedure in cases of fiim- * 
« dulent bankruptcy;*' but " it requires the same strictness and precision in the de- 
** tail of the alleged acts, as a criminal indictment; — and a list of witnesses is equally 
" necessary." The Court " refused to allow any of these irregularities to be waved 
" by the respondents, or to be remedied by a condescendence;" Macdonell, 12. Jmu 
1824, («y. §• D.). — An ordinary outer-house action is not a competent mode of proce- 
dure, Aitken, 11. Dec. 1810, Fac. Coll. .—where it was also found, that though indi- 
vidual creditors might, the trustee on a sequestrated estate, as having no title, could 
not, even with concourse o6 the Lord Advocate, pursue the bankrupt for fraudulent 
bankruptcy ad criminalem effectum. 

*** Compare MilUr, 26. Nov. 1811, Fac. CoU. ; Christie, 14. Mau 1824. (& A D.); 
Eeid, 12. May 1825, {Ibid.). .-» v -? / 
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81. As to tlie judges who have the cognisance of this crime, see 
supr. J5. 1. if. 5, § 30. Verbal injuries are generally punished by ^ 
pecuniary fine, to be ascertained according to the different condi--* 
tions of the injuring and injured, and the circumstances of tim^ 
and place ; Z/. 7. § 8, De injur. If the offender be poor, the com^ 
missaries usually ordain him to do penance, by making a public r^ 
cantation in the church, or at the church-door : And sometim^ 
these two penalties of fine and penance are conjoined. One m^ 
call his neighbour a bankrupt **', without reflecting either on 1^ 
honour or moral character ; for men of the greatest honour a 
strictest honesty may become bankrupts by unavoidable misfi 
tunes : Yet as such an imputation may have the effect of ruint 
one's credit, and, of course, losing the means of his subsistence^ 
founds him in an action of damages, which must be pursued, t^^ 
before the commissary, but before the sheriff, or other judge-oi-cj!^, 
nary. Real injuries are committed, by doing whatever may either 
hurt one's person, as giving him a blow ; or may affect his honour or 
dignity, as, the bare aiming of a blow, without striking ; assumiDg 

a coat of arms, or any mark of distinction proper to another, spit- 
ting in his face, S^c. ' This offence is also punished arbitrarily bj the 
judge-ordinary, according to the circumstances attending it, either 
y fine or imprisonment. Scandal, reduced into writing, and pub- 
lished **^, may be considered rather as a real than a verbal injury ; 
and because it is of all others the most public and permanent, it 
ought to be punished by the judge with greater severity than the 
slighter injuries. 

82. After having given a short account of the different crimes 
punishable by our law, this treatise may be concluded with a few 
observations relating,^r5i?, to the persons against whom a criminal 
accusation can or cannot be brought ; 2dly^ to the forms of pro- 
ceeding in criminal trials ; and, 3c?/t/, to the various methods by 
which crimes may be extinguished. As to the Jirst^ Foreigners, 
who are residing here occasionally, may be prosecuted criminally, 
on such facts as reason itself may discover to be criminal ; but it 
were hard to subject them to the statutory punishment inflicted on 
offenders in points which are made criminal barely by statute, un- 
less they relate to trade, or to other articles which foreign mer- 
chants ought to be fully apprised of before their entering into this 
kingdom, or sending their goods hither. No criminal trial can pro- 
ceed against those who are incapable of making their defence. 
Hence, where a crime was committed by a minor, the prosecution 
of it was put off by the law of the Majesty, L. 3. c. 32. § 15, upon 
his giving security to answer to the charge after majority, L. 2. 
c. 42. §11: But this indulgence to nonage was limited by the Ro- 
man law to such minors as had no curators, L. 4, C De aucL pr(e$l. 
lest the minor should, from the forwardness or heat of youth, ei- 
ther speak out, or conceal unseasonably, that which, if it had not 
been spoken or concealed, might have turned to his advantage. 
By our present practice, all minors, if they be old enough to be ca- 
pable oi dole, and consequently of committing a crime, are also 
deemed qualified to defend themselves in a criminal trial ; which 
doctrine appears not only to be just in itself, but removes an incon- 

veniency 



»*^ See Craig, 29. June 1809, Fac. Coll. 

**^ See Hutchison^ 18. May 1808, Dicr. App. v. DfiLiNQUENCT, No. 4. 
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The jury take under consideration the evidence offered in support 
of the indictment : And if twelve or a greater number of their: 
concur, in judging the evidence laid before them to be a sufficient 
ground for a trial, the bill is returned to the court, with the word^ 
billa vera^ indorsed upon it ; on which a warrant is directed to th^ 
Sheriff, to seize and imprison the person presented, in order to h^ 
trial : But if the jury be of opinion, that the evidence does not ^ 
mount to a charge of high treason, they write on the back of t^ 
bill, ignoramus ; upon which the court discharges the person cb; 
ged without farther proceeding, and tears the bill, as not bei _ 
a sufficient foundation for a trial. In adopting this part of ti^ 
English law, we have made a profitable exchange ; for before ^^ 
act 7. Ann. the King's advocate might, by himself, have brou^^ 
any person to a trial for treason. He indeed took a previous pr^ 
cognition of the facts with which the party was charged, L e. l^^ 
examined those who were present at tne treasonable act, on Qj^ 
special circumstances attending it ; and the Advocate was the soje 
judge, whether these facts or circumstances were truly sufficient for 
supporting a criminal prosecution ; whereas by the institution of 
grand juries, the previous point. Whether the party presented ought 
to be put to a trial ? is not left to the discretion of a single person, 
and of one too who is an officer of the crown, but must be deter* 
mined by a jury of one's own countrymen. He against whom a 
bill of indictment is found, must, five days before his trial, be fur- 
nished with a list of the jury which is to be impanneUed upon him, 
called the petty jury ^ or the jury of life and death ; and though twelve 
only are sworn to be of the jury, the sheriff returns sixty or seventy 
because the prisoner Jias the privilege of challenging thirty-five of 
them, without assigning any special ground of challenge. After 
the witnesses on both sides are examined, and charges given to the 
jury, the jury are carried into a room by themselves^ where they 
are shut up, without meat, drink, or fire, till they be unanimously 
agreed in one verdict. Treason is triable in that county alone 
where it is committed ; but by 19. Geo. II. c. 9, all treason com* 
mitted in the year 1745, might be tried in any county the King 
should appoint ; and by another temporary statute, now expired, 
21. Geo. II. c. 19, treason committed within certain counties of 
Scotland, might be tried by the court of justiciary, wherever it 
should sit. A particular account of the forms observed in trials 
upon treason, is given in a small treatise published by the order of 
the House of Peers in 1 709 *. We now proceed to the forms of 
proceeding observed by the law of Scotland in the trial of other 
crimes. 

85. No person can be imprisoned, in order to trial for any crime, 
without a warrant in writing, expressing the cause, and proceeding 
upon a signed information, 1701, c. 6, unless in the case of indig- 
nities done to judges, riots, and some other offences specially men- 
tioned in the statute. Every prisoner committed to gaol in order 
to trial, if the crimes of which he is accused be not capital, is en- 
titled to a release upon bail, the extent of which is to be fixed by 
the judge. By the above act, it could not exceed six thousand 
merks Scots for a nobleman, three thousand for a landed gentle- 
man, one thousand for any other gentleman or burgess^ and three 

hundred 

* Tbeie fomn are to be found in Lothian* s Form qf Proc€SS before the Criminal 
Court of Scotland. 



\ 



Of Crimes. 

^y other person of inferior rank; but, by 11. Geo. L 
'udge may extend the bail to the double of those 
'^ as, either from the nature of the crime with 
-^d, or from their low circumstances, cannot 
. lie for ever in prison untried, it is made law- 
. act 1701, to every such prisoner to apply to the 
^ ^ ' MRt his trial may be brought on without unneces- 

^ V iVithin twenty-four hours after such application, that 

I issue letters directed to messengers, for intimating to 

jcutor that he may fix a diet for the prisoner's trial within 
uays after the intimation^ under the pains of wrongous impri- 
.nent. If the prosecutor do not insist within that time, or if 
ae trial be not finished in forty days more, when prosecuted be- 
fore tbe justiciary, or in thirty, if carried on before any other judge, 
the prisoner is, upon a second application, setting forth that the 
statutory time is elapsed, entitled to his freedom, under the same 
penalty. This act, so favourable to personal liberty, in so far as it 
requires the carrying on and finishing the prisoner's trial within a 
precise time, is not applicable to trials upon forgery, when prose- 
nited before the session by the indirect manner of proofs according 
to the rule, Nunquam concluditur in falso ; for the variety of cir- 
nimstaaces and &cts that are frequently brought in evidence hinc 
mdi^ makes it impossible to limit such trials in point of time, espe- 
[Mlly in a court where the diets are not peremptory, and may in 
some cases lengthen it out for months, or even years, beyond the 
time limited by the statute; F<ic. Coll. i. 115, {King^s Advocate 
against Cameron^ Atig. 9^ 1754, Dicx. p. 11742). 

£& Upon a person's committing any of the grosser crimes, it is 
Bmal for a justice of the peace, sheriff, or other judge, to take a 
precognition of the facts, explained mpr. § 84, in order to know 
vhether these facts be truly criminal, and to serve as a direction to 
dM prosecutor how to lay his libel or indictment conformably to 
tbem ; but those who are examined in the precognition may insist 
bo have their declarations cancelled before they give testimony at 
Ihe trial f • Justices of the peace, magistrates of boroughs, and 
dierifis, are also authorised to receive informations concerning 
crimes to be tried before the circuit-courts ; which informations are 
to be by them transmitted to the Justice-Clerk forty days before the 
ntting of the respective courts. This method of taking up of dittay 
Of indictments is substituted, by 8. Ann. c. 16. § 3. 4, in place of the 

old 

* By statute 39. Geo. 111. c. 49, judges and roa^strates arc authorised to extend 
tbe bail, where, in the circumstances of the case, they see cause for it, to the sum of 
L.1200 Sterling for a nobleman ; L.600 for a landed gentlemen ; L.SOO for any other 

Eintleroan, burgess, oe householder^ (a description which does not appear in any of the 
rmer acts) ; and L.60 for an inferior person. By the same statute, in cases of com- 
mitment on a charge of sedition, it is made competent for any one of the lords of jus- 
dctary, on an application for that purpose in the name of the Lord Adrocate, to ex- 
Und the bail to such sum a% on the whole circumstances of tbe ciise, be sbali tee caose 
Got. 

f Notwithstanding some judgments, (see Hume, vol. iv. p. 190)^ {2d edit. voL ii. 
f. 966), finding that a witness is disqualified if he was present at the examination of 
any of the other witnesses, this cannot be laid down as a general rule, nor as applica- 
ble to tliose cases where the ihing happened HceidentaUy, and without any evil pur- 
pose. Oq mature (kliberation, the Lords repelled such an objectioDt ia the case of 
WilUam Macleod, Dec. 14. 1801, ^^ where it appears that no improper motives, either 
*< on the part of die said Alexander Williamson, (the witness,) or of the public prose- 
^ cutoTi ^ave rise to s«ch attendance.'' 
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old one, by the stress ftraistisj and porteous rolls mentioned i 
1487, c. 99 ; see Skene ^ De verb. sign, voce Trautis. 

87. The form of trial in criminal questions differs much from thos 
which are observed in civil actions, if we except such crimes as th 
court of session is competent to, and the lesser offences pursued b 
fore inferior courts. The trial of proper crimes by the court of ju 
ticiary proceeds either on indictment, which method is general 
observed where the accused person to be tried is in prison, or u 
criminal letters issuing from the signet of the court. In either c 
the defender is entitled, when he is cited, to a full copy of the i^ 
dictment or letters, together with a list of the witnesses to be p 
duced against him, and of the persons who are to pass upon the ^ 
quest, 1672, c. 16. § 11, of that branch of the statute which relates 
the justice^court * ; and fifteen days must intervene between the c/ 
fender's being thus cited, and the day of appearance. When 
trial proceeds on criminal letters, the defender, if he be not alrea 
in prison, is, by the letters, required to give security that he sh«— 11 
make his appearance in court upon the day fixed for his trial; an d 
if he gives none within the days of the charge, he may be denounce d 
rebel, which infers the forfeiture of moveables. To secure persoi^ais 
from groundless criminal prosecutions, where there is no real intei^z3- 




^o 



tion to insist against them, the prosecutor must, at the issuing 
the criminal letters, give security, according to his degree and qu 
lity, that he will report them to the court duly executed, 153 
c. 35. This obligation extended farther by our old law, MocL t 



){ 



cur. c. 74 ; St. Rob. III. c. 29, which laid the prosecutor under 5 
necessity to make good his accusation ; and was at once more agr^^ 
able to the Roman law, and better adapted for preventing caluxn* 
nious accusations. As a farther discouragement to these, all pro- 
secutors, where the pannel was absolved, were condemned in cost% 
modified by the judge, 1587, c. 87; and were, over and above, 
amerced in a fine of ten pounds Scots,* to be divided between the 
fisk and the defender : And where the King's advocate was the onljr 
prosecutor, his informer was burdened with the payment of it, 1579, 
c. 78. These statutes are justly considered as a sufiicient warrant 
for the present practice of condemning vexatious prosecutors in fines 
far exceeding the statutory sum. 

88. Formerly, accomplices in crimes, or associates, were not cited 
in virtue of any special warrant contained in the criminal letters; 
Their names were only inserted in a bill or writing to which the 
letters referred; so that they might have been struck out at the 
messenger's pleasure. As messengers were frequently corrupted 
by money to abuse the trust thus committed to them, and sufier 
criminals to escape, all persons to be cited must, by 1579, c. 76, be 
specially mentioned in the body of the criminal letters. 

89. That part of the indictment, or of the letters, which contains 
the ground of the charge against the defender, and the nature and 
degree of the punishment that he ought to suffer, is called theUbeL 
All criminal libels must be special, setting forth the particular facts 
inferring the guilt, and the particular place where tney were done 
or committed. The time of perpetrating the delict may be libelled 
in more general terms, with an alternative as to the day or the 
month, in the following words, upon one or other of the days of cm 

Of 



* In regard to the mode of cariying this regulation into efiect, see Hmmf td. ill 
p. 429, {2d edit. vol. ii. p. 240) ; Act ofAdjoumal^ My 12. 180S. 
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w (dher of the months specially libelled * : But that the person accused 
may not be cut off from the defence of alibis he will be allowed to 
prove^ that upon such particular days of the time libelled, he was 
not in that place where the crime is said in the libel to have been 
committed ; and such proof will elide the force of the libel against 
him as to these special days. When one was accused, not as prin- 
cipal actor, but as guilty art and part of a crime, the special circum- 
stances inferring that conclusion ought also, by our former law, to 
have been libelled : But this opened a door to the escape of many 
accessories ; for in most cases it was impossible to know, before 
examining the witnesses, the precise facts that were to come out 
upon the proof; and though the clearest evidence of circumstances 
sufficient to infer art and part should have been brought, yet the ac- 
cessory fell to be absolvea, if that evidence did not precisely tally 
with the facts laid in the libel. It was therefore declared sufficient, 
if the libel mentioned in general, that the persons libelled were 
guilty art and part, 1592, c. 153. By our most ancient usage, Reg. 
Maj. L. 4, c. 26. § 4 ; St. David. 11. c. 29, the principal criminal 
was to be tried before the accessories ; both because it is in the na- 
ture of that which is accessory to follow afler that which is princi- 
pal, and because, if accomplices could have been tried first, it might 
happen that defences known only to the actor could be neither 
pleaded nor proved. It may therefore be concluded, that this con- 
tinues to be our law, notwithstanding the statute 1592 ; for though 
that act has declared all libels relevant which bear art and part, 
vvithout the necessity of setting forth special facts, yet it does not 
repeal, either in words or intendment, our former law, as to the 
3rder of time required in the trial of accessories f. The accessory 
is supposed by the statute to be brought to his trial agreeably to 
our iormer customs : All that it enacts is, that in such case it is not 
necessary to libel the special circumstances of accession. 

90. In civil actions, as the summons bears continuation of days, 
the judge may continue his courts from the day of appearance to a 
more distant one. In the criminal court of justiciary, the diets of 
appearance are peremptory ; so that if the criminal letters be not 
called on the very day to which the defender is cited, their effect is 
lost, imiantia perit^ 1587, e. 79. But as the right itself of prosecut- 
ing continues, the prosecutor may instantly raise new criminal let- 
ters, or a new indictment If the prosecutor shall either not appear 
on that day, or not insist, or if any of the executions appear infor- 
mal) the court deserts the diet, by which the instance also perishes ; 

but 

* See the manner in which the time of committing the offence must be libelled in a 
criminal indictment, amply discussed in Hume, vol. lii. p. S74, {2d edit voL ii.p. 218.) 
In the case of James Steven alias Douglas^ accused of theft, the libel, which charged 
the act to have taken place upon the evening of Thursday the 3Sd Jubf 1799, was ob- 
jected to, as there was no such day in the kalendar for that month ; but 98 the libel 
contained the farther specification, that the act was committed on the evening of one 
or other of the days ox July last, or oijune preceding, or of August following^ it was 
found relevant, Dec. 26. 1799. 

f See a contrary decision observed in Mackenzie s Criminal TV. Part 1. tit 85. § 9 ; 
see also the trial o( James Stewart for the murder of Campbell qfOlenure, Sept. 85. 
1752. Mr Erskine's doctrine seems to be applicable only to the case where the prin- 
dpal actor is known, and in custody, so that he might be tried ; and even in that case 
he may be tried at the same time, and on the same libel, with his accomplice. If he 
be not in custody, all that can be required of the prosecutor is to call and fugitate him* 
If he be dead, or unknown, the objection seems not to apply at all. (See 1. HumSf 
2d edit. p. in.) 
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Book IY. upon crimes of a more mischievous nature, whether tfted by the 
^"^^'^""^^'^^^ supreme or by inferior criminal courts, must proceied by jury, in . 

whose opinion, if the pannel stands clear, no stretches of law or 

f)reparea evidence can hurt him. And even where a slitter of- 
ence, if it were but a riot, is prosecuted before the justiciary, where 
the forms of criminal trials are preserved in their*^rst nurity. the 
pannel is remitted to the knowledge of an inquest *• m the trial 
of crimes cognisable by the session, the Judges may be properly 
enough considered in the characters both of court and of jury. Mac- 
kenzie, Crim. Tr. Part 2. tit. 23. § 4, disapproves of this institution 
of juries, because it is hardly possible in many cases to separate the 
proof of facts from their relevancy, the last of which is frequently 
of too high a disquisition for such as are not learned in the law. 
But no man's life or fortune ought to depend upon too refined rea- 
soning ; and if discerning the nature of crimes be beyond the reach 
of juries, which are presumed to consist of men of common under- 
standing, how can our criminal law be accounted a rule by which 
every artificer and farmer ought to square his conduct ? 
Crimes cannot 9^- Crimes cannot, like civil debts, be proved by the defender^s^ 

be proved by oath ; both because the law ought to compel no person to condemi^ 
the defender's himself, and because the severe penalties consequent on one's bein 
~^' convicted of a crime, lay him under the strongest temptations 

peijury. This rule, Nemo tenetur Jurare in.suam ttfrpitudinemj is no 
however, applicable in slight offences, which are punished only * 
. a moderate fine, or a short imprisonment ; but is limited to 

more flagitious crimes, where the life, limb, liberty, or estate of tt::^, 
criminal lies at stake, and to those which infer infamy ; because^ ^ 
person's good name or character is, in right estimation, as valuat^J^ 
to him as his life t« . Sir George Mackenzie, after putting the case, 
that a crimmal judge shall examine the pannel upon the proseci^ 
tor's reference to oath, and on his denying the crime, absolve him^ 
affirms, that that sentence has not the effect of extinguishing tbe 
crime ; because a power in the prosecutor of referring a crime to 
the panneUs oath, imports a power of remitting it, which is a pie- 
rogative inseparable irom the crown. This assertion may perhaps 
be founded in law : But the case is not to be put ; for the ja^;e 
ought not to examine the pannel, even upon a reference by tne 
prosecutor to his oath, otherwise the worst of criminals, thou^ the 

dearest 

being called before the jastices of peace for Argyleshire, in a complaint at tbe initiiice 
of the supervisor of ezctse^ for distilling without a licence^ had been put to hb oath i« 
to the verity of the charge ; and for gross prevarication in this oath, (as was alkg«l) 
the justices had sentenced him to stand publicly in the juggs, on a Sunday, at hii fli- 
rish-kirk, with a label on his breast, bearing his offence. The Lords suspended oil 
sentence simpliciter. 

* Mr Htmcj ilL p. 227, (2d edit* voL ii. p. 189,) et seqq. lays it down, that in the so- 
piMie criminal court, the jndges determine on many at least, if not on all, of dioie 
pleas, which the pannel may advance in bar of trial. Among others he mentions tiui 

5>lea, That the pannel is at the time insane, and incapable of providing for his jostd^ 
ence. Concerning such a plea, Mr Hume mentions several cases in which the oomi 
had decided differently, though his own opinion plainly is, that the determina^ 
of such pleas is the province of the court In a late case^ that of David Hunter^ die 
court ordered informations, for the purpose of settling the point ; and on advising 
them, Feb. 16. 1801, found, *^ that the plea of insanity, pleaded in bar of trial, oof^ 
'< to be tried by this court, without the intervention of a jury/' 

/^ t It is one of the articles of the Claun of Right, (1689, c. IS), << That tbe ferdng 
: Jwlne lieges to depone against themselves in capital crimes, however the paniahmett 
" ^be restricted, is contrary to law.** 
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he be not possessed of a degree of fortitude beyond the commoii 
run of mankind, he will, though innocent, be soon brought to take 
upon himself the guilt he is charged with. Torture was therefore 
declared contrary to law by the Claim of Right in 1689 ; and by 
the foresaid 7. Ann. c. 21. § 5, no person accused of any crime can 
be put to torture. 

97. All objections releyant against the competency of a witness 
in civil causes, are also relevant in criminal. No witness ought to 
be admitted who may gain or lose by the event of the trial. Hence, 
in the crime of usury, the testimony of the debtor who hath given 
the unlawful or usurious profits is rejected, because he becomes a 
gainer by the conviction of the usurer, 1600, c. 7. Socii criminis, 
or associates in the same crime, are not admitted to bear testimony 
against one another ; not so much because they are accounted in- 
famous, as because they have an obvious interest in the event of the 
suit ; for if the pannel be condemned, the other associates may be^ 
afterwards prosecuted as guilty art and part of the same crime *** *^ . 
But from this rule we must except,^r^/, crimes committed agains;^ 
the state, as treason ; 2dlyj occult crimes, where there is a penur:^ 
of witnesses, as forgery ; ^dly^ special crimes, which are made ^^ 
exception from the rule by statute or custom. Thus $o€ii crim^^ 
are, by 21. Geo. IL c. 34, admitted in the trial of theft;s and depre. 
dations committed in the highlands of Scotland f • An associa^e^ 
after he has got a remission, ceases to have any interest in the event 
of the trial ; for his pardon screens him from prosecution : A$ 
therefore he lies no longer under a bias to swear falsely, his testi- 
mony is received $. Neither ought the person, against whom the 
crime or wrong was committed, to be admitted as a witness against 
the pannel, unless in the special case where the King's Advocate is 
the only prosecutor, and where, from the nature of the crime, there 
must be a penuria testiuniy as in rape, robbery, ^c. In the crime 
of deforcement, the persons employed by the messenger, or other 
officer, to attest the execution of the diligence, have the best op- 
portunities of knowing the facts by which the deforcement maj be 
{)roved ; but these are in some sort parties, violence being common- 
y used against them, as well as against the messenger. Neverthe- 
less, as the proof of that crime would be frequently rendered im- 
practicable 

* In an action of divorce for adultery, at the instance of the husband, the party so 
cused may be adduced as a witness either for the pursuer, Fac* Coll. Dec. 6« 1770, 
Steimrt Nicolson^ DiCT. p. 16770, (affirmed Feb. 18. 1771); or for the defender, (in 
JDom. ProCf 8. April 1799, reversing) Fac Coll. June 26. 1798, Hay Marshallj liia. 
p. 16787. 

f The same rule is observed in the crimenJalsU Kilk. No. 14, voce Witness, Btyal 
Bank, July 3. 1750, Dicr. p. 16760. 

4. These observations apply to the case of remissions before conviction and sentence* 
In regard to remissions obtained after sentence, many authorities may be found tojm- 
tify the opinion, that the effect of such remissions should be confined to screening (be 
obtainer from punishment, without restoring his credibility as a witness. See statute 
2. Rob. I. c. S8, § 1 ; JUack. Crim. p. 532 ; Dirleton and Stewart, voce Witness. Mr 
Hume, with reference to these authorities, states it as a subject of doubt, whether a 
pardon should have the effect of rehabilitating a witness, (vol. iv. p. 392.) And at 
p. 160. he says, that a pardon of a Scots sentence is not attended with any such eflto, 
by our custom. But it is now quite a settled point, that a pardon has this eflfect whe- 
ther the original conviction took place in England, (case of Brodie^ August 27. 1788) ^ 
or in Scotland, (case of Samuel Bell, July 22. 1800) ^*K 



Zi\ 



*' Socti criminis are now in all cases held admissible s objectioii lying ooly to their 
credibility ; 2. Hume, (2d edit.) 354. 

^*^ It is accordingly so laid down, 2. Hume, {2d edit.) 344 and 482. 
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so that the same evidence which would be judged sufficient to pro- 
cure a sentence of divorce before the commissaries, may be cast, 
should the crime be afterwards tried criminally. Mackenzie, Crim. 
Tr. Part 2. tit.2b^ quotes sundry instances in which the court of 
justiciary pronounced sentence of death upon thieves and forgers, 
where the evidence was barely presumptive ; but he concludes 
that title, with giving his opinion, that such proof ought to be ad- 
mitted, solely to the effect of inflicting an arbitrary punishment, 
unless where the trial was carried on before our Scottish privy 
council, who were, in such extraordinary cases, fettered by no rules. 

100. Witnesses may be received for the pannel's exculpation, 
though they should have got no formal citation upon the criminal 
letters. If, ex. gr. a pannel, on his trial for murder, saw one in 
court who could swear that what he did was in self-defence, forms 
must in that extraordinary ejmergency give way to justice, in order 
to save an innocent life, and the pannel may from the bar call on 
such witness to make good his defence, without a previous sum- 
mons. Formerly the depositions of witnesses in criminal trials , 
were all reduced into writing ; but by the present practice, writings 
is not used, unless the libel conclude for either death or demem^^ 
brati6n against the pannel, 21. Geo. II. c. 19 *. 

101. After all the witnesses have been examined in court, tfa^ 
jury are shut up in a room by themselves, where they must coii^ 
tinue, excluded from all correspondence, till their verdict be sigc::^ 
ed ^^"^ by the foreman or chancellor, and the clerk, 1587, c 91^^ 
1672, c. 16. ^ 8, concerning the justice-^ourt ; and according to tl^y 
verdict, the court pronounces sentence, eitHer absolving or c(^^ 
demning. It is not necessary, by the law of Scotland, that a ji^^^ 
should be unanimous in finding a pannel guilty ; the narrowest it)a. 
jority operates as strongly against the pannel as for him. Though 
the proper business of a jury be to inquire into the truth of facts, 

it is certain, that, in many cases, they judge in matters also of Jaw 
or relevancy. Thus, though an objection against a witness should 
be repelled by the court, the jury are under no necessity of laying 
greater stress on his testimony than they think just : And in aU 
trials of art and part, where special facts need not be libelled, the 
jury, if they return a general verdict, thereby make themselves tru- 
ly judges of the relevancy, as well as of the truth of the facts depo- 
sed upon by the witnesses f* A general verdict is that whidi, 
without descending to particular facts, finds, in general terms, that 
the pannel is guilty, or not guilty ; or that the libel or defences are 
proved, or not proved. In a special verdict, the jury find some 
special facts contained in the libel proved, without determining 
their effect against the pannel ; the import of which verdict is to be 
afterwards considered and judged of by the court J. Juries could not, 

by 

* The same provisiong are extended to prosecutions for capital crimes, in the josti- 
ciary and circuit courts, by a temporary statute, 23. Geo. III. c. ^5, made perpetoal 
by 27. Geo. III. c. 18. See Hume^ vol. iv. p. 194. (2d edit. vol. i\.p. 368.) 

f See the powers and privileges of juries excellently laid down by Lord Chie&Jos- 
tice Hcde^ History of the Coinmon Lcnv of England^ c. 12. $ 11. 



X In the following instances it was found, that no judgment could pass on the .. 
diet, as not corresponding, or not fuUy amounting, to the crime charged in ibe libd: 

The 



*^^ Where the jury are unanimous, their verdict may now be delivered viwa 
54. Geo.JJ/. c. 67. 

t 
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by our old law, be called to account for finding a pannel guilty, 
{and this continues to be our law to this day) ; but they might be 
punished for absolving a pannel against clear evidence ; upon this 
^ound, that though no jury is to be presumed capable of fixing 
^ilt upon one who is truly innocent, from any motive, yet they 
may,^ from an ill-judged and criminal compassion, strain a point to 
save a person's life or fortune, who ought to be condemned. When 
a jury was brought to answer for wilral error in absolving a crimi- 
nal, they were remitted to the knowledge of a second or grand as- 
size, consisting of twenty-five noble persons, 1475, c. 64; i. e. as it 
was explained by act of sederunt, June 1. 1591, mentioned by Skene, 
«?oce AssiSA, landed gentlemen ; and if found guilty, were punished 
with infamy, and the forfeiture of moveables, and imprisonment for 
a year at least; B,eg. Maj. />• L c. 14. § 2, et sea. ; 1475, c. 64. 
But as no judge ought to lie under any restraint that may cramp 
his judgment, assizes of error were seldom summoned, even when 
they were authorised by law, Skene^ Ibid. ; Fount, vol. i. p. 143. 
They were by Conv. Est. 1689, c. 18, declared a grievance; and 
though no statute. was afterwards enacted. for redressing it, no as* 
size has been, since that time, remitted to the knowledge of another 
for an erroneous verdict*. 

102. It has been observed, sup^a, B. 1. tit. 4. § 4, that sheriffs 
were in special cases confined to a precise time, within which it be- 
hoved them to exercise their jurisdiction upon criminals, not only 
by pronouncing sentence, but by carrying it into execution against 
them. On the contrary, sentence of death was not permitted by 
the Roman law to be executed upon any criminal, tilf the elapsing 
of thirty days afler pronouncing sentence, L. 20, c. De pcenis ;L. 13* 
c. Theod. eod. tit., that so condemned criminals, whose cases deser- 
ved favour, might have an opportunity of applying to the Emperor 

fdr 

Tbe case of Stuart and Irving^ July 25. 1800, who were charged with theft and house- 
breaking, and convicted only of having the stolen articles in their possession ; case of 
William Tarras^ June 10. 1802, (certified from the circuit-ay re at Aberdeen,) who had 
been indicted of theft, committed by means of shop^breaiingj and aggravated by habite 
and rq)ute, and who was convicted of the shap^breaking libelledy but wiUiout any men^ 
tion of the theft. 

In the case of George Elliot^ July 18. 1800, the assize found the pannel guilty of 
utterinff ^^ certain of the notes libelled, knowing the same to be forged." Now the li- 
bel bad charged the uttering of certain notes in England, and certain others in Scot- 
land. With respect to the former, the court, at advising the debate on the relevancy, had 
given their opinion, that the uttering in England did not fall under their jurisdiction; 
but no notice was taken of this in the interlocutor of relevancy, which, in general terms^ 
found the libel relevant to infer the pains of law ; neither did the prosecutor, by any 
entry on the record, restrict his charge to the acts of uttering in Scotland. In these 
circumstances, the court, considering that tbe verdict, as written, might apply to ei- 
ther set of acts, and that it was ex Jade uncertain which set of acts Uie jury meant, 
found, {Feb. 9. 1801), that no sentence could pass on the verdict. 

* It is now a point*settled by repealed judgments of the House of Lords, that the 
sentences and proceedings of the court of justiciary, are not, in any case, subject to re- 
view in that high judicature : case of Mungo Campbell^ Feb. 7. 1770; of MunUson and 
MiUer^ March 10. 177S; of Bywater, in spring 1781 ; and of Robertson and Berry, 
May^. 1793. 

Neither has the court of justiciary the power of reviewing their own sentences and 
proceedings, nor those even of particular jud^ on their circuits. On the 28. July 
1801, the court refused, as incompetent, a petition of the procurator-fiscal of Lanark- 
shire, praying them to augment the amount of the bail, which they had modified on 
tlie application of Robert Brown, a person charged with the malicious destroying of 
young trees. On the 14. March 1803, the court also refused, as incompetent, abill 
of suspension, complaining of a judgment of one of their numbert who, on advising 
a bill of suspension, had round the procurator-fiscal of the county of Lanark liable in 
expenses. 
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for mercy. Upon this ground, it was also enacted by a British sta- 
tute, 11. Geo. I. c. 26. § 10, that no sentence of any court of judi- 
cature, south of the river Forth, importing either capital or corpo^ 
ral punishment, should be put to execution in less than thirty days ; 
and if north of it, in less than forty, after sentence pronounced 
This act, in so far as it relates to corporal punishments, less than 
death or dismembering, ex. gr. whippings pillory, &c. is altered ; so 
that these, may be now inflicted by the judge eight days after the 
date of the sentence, if pronounced on the south side of the Forth, 
and twelve days after sentences which are pronounced on the north 
of it, 30. Geo. IT. c. 32. 

103. It still remains to be explained, how crimes may be extin^ 
guished. And upon this head, Jirst, It is a received rule, Crimina 
morte exfinguuntur ; crimes are extinguished by the death of the 
criminal. From this rule, the crime of treason was excepted, ^ 
which might be tried after the death of the traitor, not only by the^ 
Roman law, L. 8. pr. c. Ad leg. Jul. niaj. />• 4. § 4. c. De h€Bret.y butft 
by ours, 1540, c. 69. It is true, that by an unprinted act in 1542^ 
(for which see Hist, law-tracts^ til. Process in ab8€nce)j it was upo: 
a recital that the act 1540 was too general, enacted, that it shoul 
have no place for the future except against the heirs of such 
should notoriously commit treason ; which heirs it behoved th:::^ 
crown to prosecute within five years after the traitor's death. & ^ 
the rule even when it is thus limited, is not reconcileable to SL:^y 
rule, either of law or equity : For, Jirst^ A dead person can maj^e 
no defence ; so that his trial is truly a judging the cause upon hear, 
ing only one side : 2d/y, Though the traitor's guilt should be noto* 
riously known, he is, after death, carried beyond the reach of hu- 
man penalties, and consequently continues no longer an object erf 
correction, which is one of the great purposes of punishment : And, 
3dli/9 If the criminal himself cannot be punished, what can justify 
the absurd trial of a dead traitor, with no other view than to forfeit 
his innocent children or heirs, contrary to that never-failing rule of 
equity. Culpa tenet suos auctores ? By the law of England, which 
is now become ours in matters of treason, there can be no crimiDal 
trial, even of treason, after the death of the offender : For, as hath 
been observed, supr. § 83, that law warrants no proceeding against 
such as do not appear upon an accusation of treason, farther than 
to outlaw them for contumacy ; and after death, there can be no 
contumacy. 

104. 2dlyj Crimes are extinguished, by the criminal's undergoing 
the punishment inflicted by law, in the same manner that civil ob- 
ligations are extinguished by the debtor's payment of the debt 
But, though the diet against the pannel should be deserted through 
any informality in the libel, the crime still subsists against him, and 
he may be tried de novo ; for the same reason that a debtor in a 
civil debt continues bound, though his creditor should be cast in an 
action for payment, upon some dilatory defence, or no-process. A 
sentence absolving the panriel after trial, has, without all doubt, the 
effect to secure him against all the penalties imposed by law upon 
the crime ; but it cannot be so properly called the extinction of a 
crime, as a declaration by the judge, that the person accused was 
never guilty of it. 

105. Crimes are extinguished, ^dly^ By pardons or remissions. 
A pardon may be either special ; which is for the most part granted 
by the sovereign himself, without the interposition of parliament ; 

or 
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or general, by an act of indemnity passed in parliament The King, Title IV. 
though he may, by a special pardon, secure the offender from pu- ^ - '^ ^^ ^^^ 
bliti jt!sti<», the exercise of tdiich is a right of the crown, cannot 
diichar^e any pfiratd interest atising to the party hurt against the 
Cfiminu, or cttt him ofF from his daim of damages ^^'. For this 
NMSon ft was not competent to any one charged with a crime to 
plestd a remission, till he had gitien security to indemnify the pri- 
vate p*rty, 1467, e. 74 ; 1528, c. 7 ; and in the case of slaughter, it 
beloved the wife or executors of the deceased, who were entitled 
to that indemnification, or, as it is called in the style of our statutes, 
a^tkmenl^ to subscribe letters of slarns, acknowledging that they 
had received satisfaction, or otherwise to concur in soliciting for the 
piardoii) bef<jre it cottld be (Stained, 1592, e. 155, No. 1. And by 
ft piosterior act, 1593, c. 1:74, all remissions granted for slaughter, 
tofcbery, theft, oppression, &c., are declared void, if granted before 
the pftrty injured be satisfied ; which act is so soflened by practice, 
that such pardons are not considered as absolutely null, but barely 
thai th^y cannot be pleaded by the criminal, till satisfaction be 
itiade to the party wronged. Whoever therefore founds on a spe- 
cial remission, takes guilt to himself, and is liable in damages to the 
private prosecutor, as if he had been actually tried and found guilty. 
It may be observed, that assythment is not due to the next of kin 
of a person slain, where the offender hath, by the exertion of public 
justice, suffered the punishment due to his crime ; but whether it 
can be demanded from the King's donatary, where the criminal hath 
fled from justice, and forfeited his moveable estate upon a sentence 
of fugitation, may be doubted *. No instances are to be found upon 
record, of recovering an assythment in a judicial way, but in the 
special case where the offender hath obtained and founded upon a 
remission to screen himself from trial f* 

106. Though acts of indemnity passed in parliament, even ge- Acts of indem- 
neral ones, secure offenders ^unst such penalties as the law inflicts "*^y- 
on them per modum pomtBj Jult/ 1. 1713, Stuart^ (Dict. p. 6829) ; 
yet as the only view of the legislature in general indemnities, is to 
protect them against trials where the conclusion is criminal, it seems 
nard to stretch them, so as to weaken or encroach upon the civil 
right of third parties : And for that reason, they ought not to screen 

criminals 

♦ Abernethy of Mayen having been pursued before the circuit court for the mur- 
der of Leith of Leith-hall, was fugitated for non-appearance ; and the Earl Fife 
obtained a gift of his single and liferent escheat, for behoof of his wife and children. 
Mr Leith's widow and children brought a process against Mr Abernethy for an assyth- 
ment, where compearance was made for the donatar. The court sustained action for 
an assythment, Feb. 1768, Mrs Leith against Earl Fife. See Maelaur. Crim. p. 71S. 

f Colonel Campbell of Kilberry was tried by a court-martial for the murder of 
Captain Macharg in the island of Martinico, and was found guilty ; but there not be- 
ing a snfflcient majority of voicea to punish with death, the court adjudged him to be 
oafthiered. The Captain's father and brother pursued Colonel Campbell for an assyth- 
ment. The court of session found the defender liable to the pursuers in an assyth- 
ment, Feb. 24. 17OT, Machargs against CampbetL thcr. p. 12541, reported in Pac. 
Coll* iy. p. 282 ; and by Karnes^ Rem. Decis. Na 263. It is also reported by Maelau- 
rifif p. 673. Where a prosecution for murder was brought by the son and father of 
the deceased, the jury brought in a verdict of culpable homicide; andthecpurt, while 
tfaey inflicted an arbitrary punishment on the prisoner, found him liable in an assyth- 
ment to the nearest of kin of the deceased ; Jufie 25. 1785, Sitwart^ (a case in die 
coiart of justiciary, which will be found in the Appendix to vol. ix. of Fac. Coll.). 
See Humej voi. i. p. 448, (2d edit. vol. i. p. 279.) 

^3' As to the effect of pardon in rehabilitating the party as a witneas, vid. nupr. 
$ 97. not. J. 
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criminals from the payment of any pecuniary fine, to which the party 
injured is legally entitled, Feb. 22. 1712, Roberison, (Dict. p. 6827); 
nor consequently from the demand of any claim competent to him 
in name of damages. But as a general indemnity is a public law, 
not made to screen this or the other person from punishment, but 
calculated for the common benefit of all the King's subjects, one 
'may offer that plea, without taking any particular guilt on himself; 
and, of course, the person founding on it, before he can be con- 
demned in damages, must be tried and convicted of the fiicts 
from which the damage is said to arise. A general indemnity, pass- 
ed afler a rebellion, since it secures the rebels themselves from the 
pains and forfeitures inflicted on treason, where they are not spe- 
cially excepted, must by stronger reason secure those employedf in 
the service of the government, who have committed acts ot violence ^ 
or wrong, against any action at the suit of the party suffering, whicl^ 
has a conclusion properly criminal ; but whetner it ought to sav^ 
them also from a civil action of damages at his suit, upon pretenc^. 
that irregular practices are unavoidable in times of public commc^ 
tions, may well be doubted, unless it shall appear that what th^^ 
did was necessary for the service of the government *. 

107. By the English law, which now governs us in matters of tre». 
son, a simple pardon granted by the King does not take off all the 
consequences of the attainder or conviction : It may indeed restore 
the person attainted to his estate, and give him a capacity of acqui- 
ring other lands; but nothing can restore him against the corruptKm 
of blood, and so entitle him to his former rights and dignities, bat 
an act of parliament, restoring him against the forfeiture. One who 
is restorea to his estate per modumjmtitice against an attainder, eidier 
on account of its injustice, or of some legal nullity in the proceed- 
ings, recovers his whole estate, though the King should have made 
a grant of all or part of it over to a donatary, after the forfeiture f ; 
for, the attainder itself being rescinded, all such grants, as conse- 
quential rights, fall of course : But, for the same reason, the estate 
to which he is restored, is subjected to all its former debts and bur- 
dens ; for by the voiding of the forfeiture, the person restored is 
put in the same condition as if there had been no attainder ; and 
consequently a son, who is thus restored against his father's forfei- 
ture, must, if he enter into the possession of his father's estate, be, 
by the common rules of law, liable in the payment of his ddbts. 
On the other hand, where one is restored to his estate per modm 
graticB^ merely in the way of favour, the attainder is presumed to 
have been legal, and is accounted such in law ; for which reasod, aB 
grants of the forfeited estate made in consequence thereof by (he 
crown, in the intermediate period between the attainder and the 
restitution, must stand good: see 1606, c. 4. But an heir who is 
thus restored against his ancestor's forfeiture recovers the whole 
estate that was in the ancestor at the time of the attainder, in so&r 
as it remained in the crown not disposed of to donataries, without 
being subjected to such of his debts as the King was not bound to 
pay to the creditors ; for the King, who by the attainder got the 
estate free from the payment of such debts, can transfer that ri^ 
entire to any donatary. 

10& 
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* See Fac. Coll. I 8, and Sel Dec. No. ^. Sirachanj Feb. 28. 1758, Dicgr* p. iWi 
and p. 11663. 

f See Mack. Obs. p. 322, 333. 
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BookJV. penal statute *", made or to be made, where the penalty is appro* 

priated to the crown, expire in two years after committing the of- 
fence ; and where the penalty goes to the crown, or other prosecu- 
tor, the prosecutor mA sue iShiu one year, and the crowS within 
two years from the end of that one, 3L Elis. c. 5. § 5 ; for though 
this be a statute enacted by the parliament of England before me 
Union, yet it affects Scotland, as it limits all the British statutes 

Sassed since the Union, which concern this part of the united king« 
om *. Certain crimes are, without the aid of any statute^ extin- 
guished by a shorter prescription than twenty years. By our old 
law of the Majesty, L. 4. c. 10, the party hurt or suffering by the 
crimes of rape, robbery, or haimesucken, was not heard mer a si- 
lence of twenty-four hours, from a presumption, that no person 
could be so grievously injured without immediately complaming ; 
and it is probable that a prosecution upon those crimes, if delayed 
for any considerable time, would be cast even at this day^ or at least 
the punishment restricted. It would seem, that petty riots» and 
other slighter delinquencies, ought also to suffer a short prescrip- 
tion, without either any express forgiveness by the party mjuFed, or 
a reconciliation ; law presuming forgiveness from the nature of ihe 
offence, and the silence of the party. The precise space of time 
sufficient for establishing this presumption, must vary according to 
the nature of the crime, and the circumstances attending it, and is 
to be fixed at the discretion of the judge. 

* See, as to the application of this statute, Baniton, B. ii. tit. 12% $ 22 ; Jan. 19. 
1737, Murray, Dict. p. 4508 ; Falconer, vol. i. No. 152, Booksellers of London^ Jan. Id. 
1747, Dict. p. 11 143, {supr. B. 2. t. 1. $ 16. not.*); Fac ColL iv. p. 275, Na 47, 
Mackenzie, Dec. 2. 1766, Dict. p. 11144; Walker and others against AUan^ June Sa 
1807, Dict. App. X30ce Usury, No. 1 ; Morrison against Connel, June 24. 1808, Dicr. 
App. voce Usury, No. 2 *34, 



^^^ As to the prescription of the statutory action for wrongous imprisonmeiit, vU. 
supr. § 31, not. '^7. 

*34 Fac. ColL Paul, 20. Jan. 1824, {S. Sf D.) ; Meal, 27. Nov. J810, Fae. ColL - sm- 
$ 78, not. **^. — Edition 1805 refers also to the unreported « case of Sinclair andl^ 
<< liamson v. AUan, decided in the Court of Session, May 15. and July 2. 18001 and 
" in the House of Lords, March 2. 1802." ^^ 
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1.— Charier of Lands held Soccage. {Referred to B. 1. t. 1. ^ 35.) 

From the original* 

SCiANT presentes et futuri, quod ego Rogerus, filiiis Filippi Deu, no. L 
dediet concessi, ethac carta mea spontanea voluntateconfirma- ' 
vi, Dunecano, filio Edwardi de Nevelyn*, totum pratum inter divi- 
sas de Kinglas, et inter pratum monacorum de Culenross, in territo- 
rio de Karedene^ per easdem divisas per quas probi homines de Ka- 
redene, in presentia Filippi Deu patris mei, perambulaverunt : 
Tenendum et habendum in libero sochagio sibi et heredibus suis, 
vel suis assignatis, et assignatorum heredibus, predictum pratum, 
et unum toftum et croftum ex opposito condam domus patris mei, 
de me, et heredibus meis, in feudo et hereditate, libere et quiete^ 
plenarie et honorifice, et cum communi pastura totius tenementi, 
et cum omnimodo jure quod in predictis terris habui, vel habere 
potui ; et cum libertatibus et assiamentis predicto tenemento per- 
tinentibus, vel pertinere valentibus, libere, integr^j et quiete, ab 
omni seculari servitio, auxilio, et exercitu, et quiete, ab omniescae- 
ta et custodia heredum suorum, vel heredum suorum assignatorum, 
preterita, presentia, vel futura, penes me et heredes meos : Redden- 
do inde annuatim unum denarium argenti ad festum Sancti Ser« 
vani, pro omni seculari servitio, exactione, et demanda : Preterea 
do et concedo, in quantum possum, pro me et heredibus meis, 
Dunecano, et heredibus suis, vel suis assignatis, et assignatorum 
heredibus, liberam potestatem ad edificandum, hospitandum intra 
predictas terras, prout melius et plenius ad eorum placita voluerint ; 
una cum rationabilibus viis factis per visum proborum hominum, 
in eundo cum plautris, quadrigis, et aliis rebus, et avariis, versus pre- 
dictas terras, et redeundo quotienscunque voluerint : Ego etiam Ro- 
gerus Deue, et heredes mei, predicto Dunecano, et heredibus suis, 
vel suis assignatis, contra omnes homines et feminas in perpetuum 
warrantizabimus haec. Hiis testibus, Rogero Avenel Vicecomite 

de Linlitqu tunc Radulfo Nobili serviente Regis, Laurencio 

Lunel, Petro filio Hahilbrid, Henrico, Waltero, Daniel, tingtoribus^, 
Ricardo socio Regis, StefFano de Aula, et aliis. 

IL — Charter hy James IV. to Lady Margaret Stewart^ by which, as 
well as by the charier mentioned in Mr Hays Vindication of Eliza^ 
belh More^ it appears that legitimation per subsequens matrimo- 
nium was rejected by the ancient law of Scotland.- {B. 1. t. 1. § 35.) 

From the record of charters in the laigh Parliament House, B. 15, 
NO. 90. (Now removed to the Register-'House. J 

JAcoBUS, Dei gratia. Rex Scottorum, omnibus probis hominibus 
totius terre sue, clericis et laicis, salutem. Sciatis nos dedisse, 
concessisse^ et hac present! carta nostra hereditarie confirmasse, di- 
lecte consanguinee nostre Margarete Stewart, filie dilecti consan- 
guine! et consiliarii nostri Matnei Comitis de Levenax, Domini 
TOL. II. (a) Dernlie, 

• f. Strevelyn. 
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I redditibus, possessionibus ubieunque, infra regnuiti nostrums No. IL 
ten, ac de omnibus et singulis bonis, mobilibus et immobilibus, 
sitis seu querendis, cuicunque persone, sive quibuscunque per* 
s, prout eis, sive eorum alicui, magis videbitur expediens, cdnve- 
LS, et optimum, non obstan. quod si contingat ipsos bastardos 
^reari, et privilegiis juris nobis super eschaetis bastardorum, con- 
• ; ac eciam diet filmm et filios, ac proles legitimos fecimus et 
timavimus, et hac presenti carta nostra facimus et legitimamus, 
is terris et baroniis de Bygar et Thankertoun, cum tenentibus,; 
kudriis, libere tenen. serviciis, patronatuum juribus, advocationi- 
et donationibus ecclesiarum et capellaniarum earundem, libere 
iend. et possidend. et post prefate Margarete eorum, matris 
3ssum, secundum tenorem carte nostre desuper conficiende le- 
ne eisd. succedend. ac omnes actus legitimos in judicio et ex- 
judicium exercend. ac omnibus aJiis hereditatibus, terris, pos- 
ionibus, dignitatibus, honoribus, ofRciis, et privilegiis libere 
dend. in omnibus et per omnia, ac si de legitimo thoro es- 
; procreati ; eciam ex nostre regie Majestatis plenitudine diet, 
m seu filios, et proles masculos, legitimum et legitimos feci- 
\j sic quod eorum alter alteri, licet bastardi] f uerint, succedere 
jat, deficien. heredibus suis legitimis de eorum corporibus le- 
me procreandis, in omnibus et singulis terris suis, tenemen- 
annuis redditibus, hereditatibus, possessionibus, et bonis mo- 
3US et immobilibus, haereditarus, quesitis seu querendis, 
obstan. bastardiis suis, et privilegiis juris, predict Ac 
im nos, pro nobis et successoribus nostris, dedimus et con- 
dmus, et nac presenti carta nostra damns et concedimus, diet 
J, et prolibus masculis, et eorum alicui, omne jus, clameum, 
lura juris, et eschaetam, que nos, aut successores nostri, 
emus, seu habere poterimus, aut poterint, aliquibus terris, te- 
lentis, annuls redditibus, possessionibus, bonis, mobilibus et 
nobilibus, dictorum filiorum, et prolum masculorum, aut^eo- 
I alicujus, ut nostra eschaeta, ratiohe bastardie^ ac eisdem re- 
iciavimus, et quietum clamavimus, et hac presenti carta nostra 
unciamus, et quietum clamamus, hujusmodi prolibus masculis, 
lorum alicui, pro perpetuo ; cum plenaria potestate eis, et eorum. 
ui, desuper disponend. prout eis ut videbitur magi» expediens 
optimum, sine aliquo obstaculo, clameo, impedimento, et revo- 
one, per nos, heredes aut successores n'ostros, dictis filiis, et pro- 
is masculis, aut eorum alicui, seu persone aut personis, cui vel 
[)us, ipsos de dictis terris suis, tenementis, annms redditibus, seu 
lis, disponere contigerint aut contigerit quovismodo inde faci- 
L in futurum. In cuius rei testimonium, presenti carte nostre 
Tnum sigillum apjxmi, precipimus. Testibus, &c, apud Edin- 
gh, duodecimo die mensis Martii, anno Domini niillesimo quin- 
tesimo octavo, et regni nostri vicesimo primo, 

— Dedaration hy a Bailie^ inaseparaie writingylhat he had given 
possession to the vassal. — (B. 2. t. 3. § 33.) 

*om the original in the hands of James Erskine of Cardross, Esq. 

JNiVERSis quorum intererit, ad quorum notitiam presentes litere 
pervenerint, Willielmus de rrestoil de Benyne, et ballivus 
^ifici et potentis Domini, ac Domini mei metuendissimi, Do- 
ll Archibaldi Coraitis de Douglas, in hac parte, de terris de Tul- 
>n, cum pertinentiis, per suam literam baUivi constitutus, salu- 

tern.- 
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NO. III. tern* Quia carissimus consanguineus meus Dominus Johannes de 

Edmonston, Miles, Dominus ejusdem, quinto die mensis Aprili% 
anno Domini millesimo quadringintesimo decimo, apud forsletum de 
Tulyalon, quandam iiteram saysine, sigillo dicti Domini mei Comi- 
tis de Douglas roboratam, et mihi in tiac parte ballivo constituto 
pro saysina hereditaria dicto Domino Johanni adhibenda directam 
presentavit : Quibus vero Uteris, tam ballivi quam saysine, in pre- 
sentia plurium testium subscriptorum perlectis, predictus Dommus 
Johannes a me petiit, ut de dicta auctoritate ballivi michi in hac 
parte commissa, de predictis Uteris plenariam facerem executionem, 
et sibi saysinam hereditariam de predictis terris de Tulyalon, cum 
pertinentiis, et de forsleto ejusdem, cum secundum formam et te- 
norem cartarum dicti Domini Comitis de Douglas inde sibi con- 
fectarum, adhiberem ; et incontinente ego dictus Willielmus de 
Preston, ad instanciam dicti Domini Johannis de Edmonston, vir- 
tute dicti officii ballivi michi in hac parte ordinati, ipsum predictum 
Dominum Johannem de Edmonston, in predictas terras de Tulyalon 
cum pertinentiis, et in forsletum ejusdem cum pertinentiis,. secun- 
dum formam et tenorem dictarum cartarum hereditarie saysivi et in* 
vestivi^ et in corporajem possessionem introduxi, hiis testibus. 
Domino Johanne Senescallo de Innermeth, milite, Domino Wil- 
lielmo de Hutton, rectore ecclesie parochialis de Tulyalon, Andrea 
Isaak, Johanne de Preston, Roberto de Preston, et Alexandre de 
Cragy, cum multis aliis. In cujus rei testimonium, sigillum mewn 
presentibus apposui, et ad majorem hujus rei evidentiam sigillum 
dicti Domini Johannis Senescalli, gratia testimonii, presentibus 
apponi cum instancia procuravi, anno, die, mense, et loco supra 
dictis. 



IV. — Notorial Instrument of Semn before the return of James I. from 
England^ the period when these imtrwnents are supposed to have 
been introduced into this country. — (B. 2. t. 3. § 84.) 

From the original in the hands of the Earl of Strathmore. 

IN Dei nomine Amen. Per presens publicum instrumentum 
cunctis pateat evidenter. Quod anno ab incamacione Domini 
m ** ccccmo quarto, mensis Novembris die xvi. indictione xiii* pon-^ 
tificatus sanctissimi in Christo patris, ac Domini nostri Domini Be- 
nedicti, divina providentia Pane, Xlllmi anno xima In mei no- 
tarii publici, et testium subscriptorum, presencia, personaliter con- 
stituti nobiles et discreti viri, viz. Willelmus de Amote, filius et 
heres Domini Henrici de Amote, militis, Domini ejusdem, tanquam 
attornatus Georgii de Abernethy, filii et heredis quondam Johannis 
de Abernethy de Kynnalty, ut per litteram de attornato de capella 
Domini nostri Regis, testimonio magni sigilli sui sigillatam, et per 
me notarium hie subscriptum, in presencia testium subscriptorunu 
lectam et publicatam, clare apparuit manifestum, et Willelmus 
Wysschart, ballivus in hac parte nobilis Domini et potentis Domini 
Willelmi de Abernethy, muitis, Domini de Sawletoun et de Rethy, 
sicut per litteram dicti Domini Willelmi, suo sigillo sigillat cum 
affixione cere rubre, infra cujus sculpturam continebatur quoddam 
scutum, continens quendam leonem, cum una benda, cujus circoro- 
scriptio erat S. Willi de Abernethy^ ut prima facie apparuit ; cujus 
tenor, de verbo ad verbum, sequitur, et est talis. " Wills de Aber- 

** nethyi 
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No. V. ^ ayris to umqH Thomas Gowbrayt of Ballindroch, and be ry^t 
thairof hes diverss actionis to persew, and thair pertiis objeckis to 
answer to yam thairkito, becauss yei half not in wr3rt documentis 
to shaw to verife yat they ar the saidis ayris, and yai may not enter 
be brevis of inquest ayris to na lands yat pertenit to the said Tho- 
mas, for he andeit all his heretage under rev^rsionis, and sa wes 
<lissesit quhan he decesit, as is allegt ; chargeand thairfor the sher- 
riff of Dunbarten, and his deputis, to take cognitioun in that mater, 
and to warn all perties thairto haifand enteres therintil^ be oppin 
proclamatioun, and gifF it beis fundin that the saidis Andro and 
Elizabet ar neirist and lauchfull ayris to the said umqU Thomas, 
that they gifF to tham thair rolment of court, as beis fundin be the 
said cognitioun ottentyklye on the saids Andro and Elizabethis ex- 
pensis, for verification of thair interess ; as at mair lyntht in the 
saidis letteris ar contenit ; for executioun of quhilk, the said sberrifl^ 
deput had passit himself to the mercat^^oce of the said burgh, the 
nynt day of the said moneth, and gart prodaime and reyd oppinlye 
the saidis letteris, for wamyng of all personis haifand entres, that 
the cogmtioun wald be taken afler the form thairof be hym, the 
said penult day of Nouember, as his indorsatioun^ wretten cm the' 
back of the saidis letteris, buyr ; at qlk day the saidis Andro com- 
perit, for h3rmsalf, and as procuratour for the said Elizabet, be hyp 
mandat shawin be hjrm in judgment and admittit ; and thair desyrit 
that the said shereff-deput wald tak the said cognitioun efler the 
form of the saidis letteris ; the quhilk petitioun the sayd shereff^e- 
put tliocht resonabil, and maid call gi£P onye uther perteis haifand 
entres wald compeir ; and nane uther compeirit ; qunarfbr he tewk 
cognitioun in the said mater, and fand that the saidis Andro and 
Elizabet wor neirest and lauchfull ayris to the said umqU Thomas 
Gowbrayt ; and thairfor ordanit that ane rollment of court sould be 
extrakit and given to them attentiklye thairupon. Exiraclum de 
libro aclorum dicte curie^ per me Thomam Bischop noiarium publicum^ 
dericum ^usd. sub meis iigno el subscriptione manualibus. 

Thomas Bischop, 
J^Qtarius publicus^ el dericus dicte curie. 



VL — Service of (he Hein-Portioners of Duffgal^ in 1271, 2^/ widch k 
appears that general services were then in nscj thoughfrom the pre- 
ceding article it would seem thai they were not known .about the mid- 
^e cfthe 16th century. 

From the chartulary of Paisley ^foL 114* 

Litera Dofnini Regis et vicecomit. de Dtmbarton de inquisitiane. 

OMNIBUS Christi fidelibus presens scriptum visuris vel auditu- 
ris, Walterus Senescallus, Comes de Menthet, salutem in Do- 
mino sempitemam. Noverit universitas vestra, me mandatum 
Domini mei Alexandri, Dei gracia, illustris Regis Scocie recepisse^ 
in hec verba. " Alexander, Dei gracia, Rex Scocie, Waltero Co- 
" miti de Menthet dilecto et fideli suo vicecomiti, et ballivis suisde 
^^ Dunbretan, salutem. Mandamus vobis et precipimus, qnat^tn 
" per probos et fideles homines patrie, diligenter et fideliter inquiri 
'^^ faciatis, si Maria sponsa Johannis de Wardroba, et !Elena sponsa 
*^^ Bernardi de £rth, iic Forveleth sponsa Norrini de MxmoTgwdt 

£lie 
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No. VIL in the natural possession of the proprietor ; and that building-leases 

he not granted of any lands witnin 300 yards of the manor-place. 

4. Provided, That no lease be granted till the former lease be de- 
termined, or if for a term certain, be within a year of being deter- 
mined ; that the rent in the new lease be not under that in the for- , 
mer, and that no fine or grassum be taken by the granter. 

5. Enacted, That every proprietor of an entailed estate, who l^y^ 
out money in inclosing, plantmg, or draining, or in erecting farm-^^ 
houses, and ofRces for the same, shall be a creditor to the succeed:^ 
ing heirs of entail for three-fourths of the money so laid out 

6* Provided, ImOj That the claim against the succeeding heir sha^ 
not exceed four years' free rent of the entailed estate as at the fir^^ 
term of Whitsunday after the death of the heir who expended tt^ 
money. 

7. 2(/o, That notice of the intended improvements be made 
writing, three months at least before they are begun, to the n^^ 
heir after the heirs of the proprietor's body ; or if that heir be ^^^j. 
within Great Britain or Ireland, to his nearest relation by the fatlx^ 
or to his factor or attorney ; and a copy of the notice lodged ivj^^ 
the sheriff or steward clerk of the county where the lands Re. 

8. Stio^ That annually, within four months after Martinmas^ an 
account of the sums expended during the year preceding that term, 
with the vouchers, be lodged with the sheriff or steward clerL 

9. 4to, That when a sum equal to four years' free rent shall have 
been expended, and shall remain a subsisting charge against the sue 
ceeding heirs, it shall not be lawful for the subsequent heirs to ex- 
pend any more under the authority of this act. 

1 0. Enacted, That the sheriff or steward clerks shall record the 
said accounts, vouchers^ and copies of notice, and either make the 
record patent, or give extracts when desired. 

1 1 . Enacted, Tnat the executors or assigns of the heir who ex- 
pended the money in improvements, may, after one year from hw 
death, demand payment from the succeeding heir, with interest 
from the term when that heir's right to the rents commenced, and, 
in case of non-payment, sue him before the court of session, and on 
obtaining decree, use all diligence for recovering payment, excqpt 
adjudication against the entailed estate improved : And in all ques- 

_ tions of competition for the rents of the entailed estate^ those in the 
right of this claim shall be preferred to the other creditors of the 
heir in possession. 

12. Provided, That the heir in possession shall be discharged, up- 
on his effectually conveying to the creditor in the sums laid out in 
improvements, one-third of the clear rents of the entailed estate 
during his life, or till the money so due shall thereby be paid off 

13. Enacted, That if the money due for improvements be not re- 
covered from the heir immediately succeeding, those in the right of 
it may sue either the successors of that heir in any other estate, or 
the heir of entail succeeding to him, and use all kinds of diligence 
for recovery, except adjudication against the entailed estate ; and 
shall be entitled to a preference upon the rents of the entailed estate 
to the personal creditors of the heir in possession ; and in like man- 
ner they may sue every succeeding heir of entail, and with the same 
preference. 

14. Provided the heir first succeeding to him who expended in 
improvements, and the successors of that heir, shall be bound to re-* 
lieve all subsequent heirs of such part of the debt incurred by im- 
provement 
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provefment of the entailed estate^ as shall be paid by them^ to the ^^ Y^ 
extent of one-third of the rents which have come to the use of the 
first succeeding heir^ or of his heirs or executors ; and when that is 
exhausted^ then the next succeeding heir^ and his successors,, shall 
be bound to relieve all subsequent heirs, to the extent of one-third 
of the rents which have come to their use ; and the same relief shall 
be competent to every succeeding heir against the successors of the 
preceding,. 

15. Provided, That the successors^ of an heir of entail in any other 
than the entailed estate^ sued on account of improvements, shall be 
^schargedt upon making payment of one-third of the rents of the 
entailed estate which have come to the use of that heir or his suc- 
cessors. 

16. Enacted, That the person having a claim on account c^ im- 
provements, shall be obliged, within two years after the death of 
nim who made the improvements, to demand payment from the 
succeeding heir ; and in case of non-payment within six months 
after the elapse of said two years, to institute an action in the court 
of session, and proceed, without delay, to recover decree, and do 
exact diligence for making payment effectual : And if he fail, or 
allow the succeeding heir ta die without recovering to the amount 
at least of one-third of the rents that may have become due to that 
heir, then, though, he may sue the heirs successors in any other 
than the entailed estate to that amount, he shall have no claim 
against the subsequent succeeding heir of entail, except for the 
surplus. 

17. Enacted, That if the heir first succeeding to him who made 
the improvements, shall not live long enough to be indemnified of 
what he has paid on that account, by one-third of the rents that 
shall come to nis use, or that of his successors, they shall be credi- 
tors for the balance to the succeeding heir of entail ; and relief 
shall, in like manner, be competent to the successors of every heir 
of entail in the same circumstances. 

18. Enacted, That the money expended for improvements shall 
not be made a ground for adjudging the estate improved. 

19. Enacted, That if the succeeding heir of entail dball have right 
to the claim for improvements, then the claim shall be extinguish* 
ed, and never set up against the succeeding heir. 

20. Enacted, That if any heir of entail shall refuse to pay the 
money required of him for improvements^ and if decree shall be re- 
covered for the full sum demanded, then the defender shall be liable 
for full costs of suit. 

21. Enacted, That an heir of entail, after having completed the 
improvement of all or any part of the estate, may bring an action 
belore the court of session, or the sheriff, in which he shall call the 
heir next entitled to succeed after the heir of his own body, for as- 
certaining the amount of the charge against the succeeding heirs of 
entail ; and the decree, if pronounced by the sheriff, shall be final, 
unless suspended within six months ; and if by the court of session^ 
whether in the first instance or upon review, final, unless an appeal 
is brought within twelve months. 

22. Enacted, That every heir of entail who lays out money in 
building or repairing a mansion-house, or offices, upon his estate, 
or in adding to them, shall be a creditor to the next succeeding heir 
of entail for three-fourths of the money expended by him. 

23. Provided, Imo, That the sums so laid out shall not be effec- 
voL. II. (c) tual 
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NO. VIL .toal to constitute a claim against the succeeding lieir (or more tliMr 

two years' free rent of the estate, as at the first term of Whitsun- 
.day after the death of the heir who expended the money claimed* 

24. 2do^ That notice be given^ and the copies recorded, in the 
fsame manner as directed with regard to improvements of the lands. 

25. Enacted, -Those in the right of the claim on account of that 
. expense, may demand payment irom the succeeding heir, after one 
year from the death of him who expended the money, with interest 

•from the term at which the heir's right to the rent commenced ; 
.and, in default of payment within three months of sudi requisition, 
^may sue the heir,^ m the same way as directed with regard to im-* 
.provements. 

26. Enacted, That the same rules of relief among succeeding 
heirs of preference, and in subjecting defenders to the payment of 
costs, and for ascertaining the amount of the sum laid out, shall 
take : place with regard to the money laid out in this way, as with 
respect to the expense of improvements. 

27. Enacted, That it shall be lawful for heirs of entail to make 
exchanges of land for the conveniency or advantage of their estates, 
and for the improvement of the country. 

28. Provided, That no more than thirty acres of arable land, or 
one hundred acres of grounds improper for culture by the plough, of 
such entailed estates, shall be given in exchange ; and that an equi- 
valent in land contiguous to the entailed estate with which the ex- 
change is made, shall be received in place of that given in exchange ; 
and for ascertaining the value of the lands to be exchanged, applica- 

«tion shall be made to the sheriff or steward of the county where the 
entailed estate lies, who thereupon shall appoint two or more skil- 
ful persons to adjust the value of die lands ; and upon their settling 
the marches, and reporting upon oath that the exchange will be just 
and equal, the sherin or steward shall authorise the exchange to be 
•made by a contract of excambion ; and that being executed, and 
recorded in the sheriff or steward books within three months after 
2 the execution thereof, shall be effectual : The land given in ex- 
change to the entailed estate shall thenceforth be held a part there- 
•tof, and that given from it held as out of the entail. 

29. Enacted, That this act shall extend to all tailzies, whether 
f made prior or posterior to the act 1685. 



■VIII. Abridgment of" an AdT (39. anef 40. Geo. Illy C. 46, poi^ 
ed May 30. 1800) ^^for the more easy and expeditious recovery (^ 
' ^^ small debts J 4md determining small causes^ in that part of Great 
<^ Britain called Scotland." 

THIS statute is an improvement upon the temporary one of 3& 
Geo. Illy C. 123, quoted in a note subjoined to B. 1. A i 
§ 13. ; and 

§ 1. Provides, That all causes depending at the date of the latter 
• enactment, shall be determined agreeably to the rules of the former. 

§ 2. Directs, That after 1st June 1800, (which is declared the 
•commencement of this act), any two or more justices, in their re- 
spective counties or stewartries, may determine in a summary way^ 
^as shall appear to them agreeable to equity and good conscience! 
all causes and complaints brought before them, concerning the re- 
covery of debts, or the making effectual any demand, provided the 
debt or demand, exclusive of costs, shall not exceed m value L5 

§3. 



r 
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§ S, 4, and 5, Appoint a precise and specific fonn of procedure ^o^VH^* 
for bringing such causes into courts and for securing the attendance 
of witnesses for both parties. 

§ 6. Enacts^ That the justices shall hear th^ parties viva voccj 
examine them by declaration, or upon oath, and examine witnesses 
upon oath i but no practitioner of the law is allowed to plead either 
vivd voce or by writing ; nor are any of the pleadings, or minutes, 
or evidence, to be taken down in writing,, or entered upon any re- 
cord. 

§ 7. If the defender, afler being personally cited, or afler a second 
Citation for non-appearance on the first, shall still fail to appear, or to 
send a satisfying excuse, he shall be held as confessing ; but on 
cause shewn, the justices may adjourn the meeting. 

§ 8. Though decree have gone in absence, the defender, upon con- 
signation of the sums decreed for, and making intimation to the 
pursuer once personally, or twice at his dwelling-house, before ex- 

Siry of the charge, may have the cause heard at the following court- 
ay. Where absolvitor has passed in absence, the pursuer may 
have the same redress, on giving to the defender a similar notice, 
and consigning 2s. 6d. to be paid to the defender for defraying his 
previous expense. 

§ 9. Empowers the justices to punish officers for failure in diity,. 
by fine not exceeding 20 s. Sterling, or imprisonment not exceed- 
ing ten days. 

§ 10. Directs the cleric to enter in a book a copy of the complaint, 
and of the interlocutory orders and final decree ; which last shall be 
Mgned by the justices present, or by their preses, if more than two 
are present A copy of the decreie, subjoined to the original com- 
plaint, and signed by the clerk, shall be delivered to the prevailing 
party, as his warrant for arrestment, or poinding, or imprisonment. 
Such execution may proceed within six free days after decree, if 
the defender has been present in court ; otherwise not till six free 
days after a charge on the decree given by an officer, who must cer» 
tify the fact on oath if required. 

§ 11. Enacts, That the form of the poinding shall be summary, 
viz. bj^ carrying the efiects poinded to the nearest market-town or 
kirk-town, or village within the parish, and after getting the same 
duly appraised, selling them between the hours of eleven and twelve 
forenoon, at the cross or most public place, after one hour's notice 
given by a crier, by public roup, to the highest bidder, returning 
> the overplus (if any^ to the owner, after deducting what is allowed 
by this act for poinding and sale ; and if the effects are not sold, 
delivering them over at the appraised value to the creditor, to the 
amount of the debt, and the allowance for poinding : Provided al- 
ways. That in case the place of sale is not a market-town, but only 
a kirk-town or village, the place and time of sale shall be advertis- 
ed two days at least before the day of sale, at the door of the pa« 
|( Jrish-church, upon Sunday afler the forenoon-sermon, 
f- § 12. Gives the justices a discretionary power of directing the 
I sums found due to be paid by instalments^ weekly or monthly, ac- 
P^csording to the circumstances of the parties found liable, and under 
L'Siich conditions or qualifications as tney shall think it fit to annex» 
l\ § 13. The decree is not subject to advocation ; and no suspen- 
ion, appeal, or other stay of execution, is competent. Reduction 
tiay be sued before the Court of Session, if witnin a year from the 
tate of the decree ; but in that case the pursuer of the reduction 
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Na vni. mmtr before being heard, lodge with the clerk of eonrt safficient 
~ ' eautioD lor payment of such expenses as maj be awarded against 
fainir 

§ 14. Contains a table of fees £ov the clerk, officer and assistants 
in the execution of the act ; directs a copy certified by the derk to 
be hung up in the court-room and in hia office ; and subjects the 
fees to the modification of the justices in Ter j small cases^ or where 
one petition and complaint is directed against difierent defettdenu 

§ 15. Appoints the penalties on witnesses for non-appearance to 
be paid to tiie party summoning them ; and the derk to keep ac- 
count of all other fines,, wluch shali be paid to the poor at the 
dbecdon of the justices. 

§ 16. Ordains the justices, at their quarter-sessions, to dhride theit 
county or stewartry into distncts, within which meetings shall be 
held, for the execution of this act, at 11 o'^clock forenom, either oa 
the first Mond^, or on some other lawful day in the fint week of 
every month, at the discretion of the quarter-sessions, by whose an* 
thority also the places of meeting shall be fixed, upon advertise- 
ments at every cnurch-door in the county or stewartry, at least two 
Sundayt after the places are certified. The monthly meetings maj 
be adjourned, if necessary, to a future day, at the same place. 

§ 17. Empowers the Histices at a district meeting, in case the jus- 
tice of peace derk shall not name a deputy, to name a district clerk, 
removeable by subsequent quarter-sessions, who have also the power 
of appointing such derks from time to time, at discretion. 

§ 18. Authorises the justices at the quarter-sessions, to make 
rules and orders for the better execution of this act, to be observed 
by all concerned, until altered by the same authority, or by the 
Lords of Session or Justiciary in Eidinburgh, or by the Circuit Court 
qS Justiciary, upon application of any two or more justices. 

§ 19. Enacts, That no privilege shall exempt from this jurisdictitti 
any party, on account of his being a member of any other court of 
justice. 

§ 20. Declares, That the act shall not comprehend ^ any debt for 
^^ rent, upon a tack, or lease, or real contract, where the title of any 
^< lands, tenements, or hereditaments can or may come to be brought 
^ in question, nor any other debt, matter, or thing, that shall or 
^ may arise upon or concerning the validity of any will, testament, 
« or contract of marriage, although the same shall not amount tQ 
^ the sum of L. 5 Sterling, nor any debt for any money or thiof 
^^ won at or by means of any horse race, cock match, or any kind 
^^ of gaming or play, or any debt or demand for or on account of 
*^ any spiritous liquors." 

§ 21. and 22. Extend the jurisdiction of the magistrates o£E^ 
burghj in what is there called the weekly Ten-merk-couris to caiei 
where the debt or demand brought against any person residing 
within the city and liberties (as described in the dty's royal char- 
ter 23d October 1636) does not exceed L.40 Scots ; and in these 
cases, the magistrates act as justices of peace, subject to the rega- 
lations hereby prescribed for other justices. 

§ 23. Saves the jurisdiction of Scottish justices, so fiir as not re- 
gulated by this act. 




)4 APPENDIX. 

No. IX. schoolmaster's salary shall be fixed as after directed ; and that lE^ 

sheriff or steward clerk shall transmit a certificate thereof signed bj^ 
hini) to the minister of each parish within the county or stewartry^, 
to be by him submitted to the meeting directed to be called in th^ 
manner specified in § 4. 

§ 4. Enacts, That within three months after the date of such cer- 
tificate, the qualified heritors, and the minister of every parish i ^ 
Scotland, shall hold a meeting, on being called by intimation froik^ 
the pulpit immediately after forenoon service ; by circular letter ^ 
from the minister' to such qualified heritors as are non-residen^^ 
and by leaving a written notice at the mansion-house of every her ^^ 
tor, whether resident or not, at least thirty free days before the d 
of meeting : That, on due consideration of the circumstances of 
parish, in respect of extent, population, and valued rent, such m 
mg shall determine whether the schoolmaster's salary shall be en ^' 
to the average price of one chalder and a half, or to that of ^i^^ 
chalders of oatmeal, according to the amount thereof, ascertai>|^ 
by the aforesaid certificate, or to such proportion betwixt these as 
to such meeting shall seem most suitable to the circumstances of 
the parish, and shall determine the amount of the schoolmasters 
salary, to be paid pursuant to such average, and their resolutioo 
thereupon: That a copy of such resolution, signed by the presesof 
the meeting, shall be delivered to the schoolmaster of the parish as 
his authority for levying the salary thereby appointed: And that 
such salary shall be paid to him by the heritors at the same terms, 
apportioned among them in the same manner, and with the same 
relief against their tenants, as is provided by 1696, C. 26. 

§ 5. Provides, That if the heritors and minister shall neglect or 
refuse to determine the amount of the salary to be paid to the 
schoolmaster, according to the provisions of the act, or if any heri- 
tor or schoolmaster s^all be dissatisfied with the determination 
made, the person so dissatisfied may, within three Aionths after such 
meeting ought to have been held, or such determination shall have 
been made, apply or appeal to the next quarter-sessions for the 
shire or stewartry, whose judgment shall be final ; and that no ap- 
peal by advocation, suspension, or otherwise, shall be admitted a- 
gainst the judgment given at such quarrer-sessions : Provided al- 
ways, that no heritor of the parish from whence the appeal comes, 
shall vote upon such appeal to the quarter-sessions. 

§ 6. Provides, That, after twenty-five years from the time 4e 
amount of a schoolmaster^s salary shall have been so fixed, the she- 
riff or steward, within three months after again determining llie 
average price of a chalder of oatmeal in the manner directed by this 
act, shall, as above directed, return the same to the office of King's 
Remembrancer in Exchequer ; the Lord Chief-Baron, and Barbnsi 
being again, by an order of court, to fix the average price for ail 
Scotland : That the King's Remembrancer shall again transmit a 
copy of such order of court to the sheriff or steward clerk, who 
shall again publish the same in the Edinburgh Gazette and Scots 
newspapers, and transmit a certificate of said average and order of 
court to the minister of each parish within his shire and stewartry: 
That the heritors and minister shall again fix and determine the 
schoolmaster's salary, according to such average ; such salary never 
being less than the value of one chalder and a half, nor tnore thid 
two chalders for the next twenty-five years ; and so toties quotient 
the end of every twenty-five years for ever, unless altered by Par- 
liament :- 
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liament : And that every such determination of salary shall be lia- No. EE. 
ble to appeal to the quarter-sessions, in manner and to the effect 
above directed. 

§ 7. Provides^ that in every parish where there is only one heri- 
tor duly qualified {vide sect. 22.) such heritor shall have two votes 
at every meeting directed to be held pursuant to this act ; and that 
in all meetings where no preses has been chosen, the heritor pre- 
sent possessed of the highest valuation shall have the casting vote. 

§ 8. Enacts, That in every parish where a commodious house for 
a school has not already been provided, pursuant to 1696, C. 26., 
and where there has not been already provided a dwelling-house 
for the residence of the schoolmaster, with a portion of ground for 
a garden to the extent hereafter mentioned, the heritors shall pro- 
vide a commodious house for a school, atid a house for the resi- 
dence of the schoolmaster, (such house consisting of not more than 
two apartments, including the kitchen,) together with a portion of 
ground for a garden to such dwelling-house, from fields used for 
the ordinary purposes of agriculture or pasturage, as near and con- 
venient to the schoolmaster's dwelling-house as reasonably may be : 
That such garden shall contain at least one-fourth part of a Scots 
acre, and shall be inclosed with such fence as is generally used for 
such purposes in the district of country where it is situated : And 
that the expense of providing such school-house, dwelling-house, 
and garden, and supporting the same, shall be defrayed in the man- 
ner prescribed for providing a house for a school, by the foresaid 
act 1696: Providing, that where the heritors shall determine that 
such garden cannot be allotted to the schoolmaster without great 
loss and inconvenience, it shall be optional to them, with the au- 
thority of the quarter-sessions of the county or stewartry, to assign 
to the schoolmaster, in lieu of such garden, an addition to his sa- 
lary, at the rate of eight bolls of oatmeal joer acre, to be computed 
according to the average ascertained in manner before directed. 

§ 9. Enacts, That if the heritors shall neglect or refuse to provide 
the accommodations of house, school-house and garden, or addition- 
si salary in lieu thereof, to schoolmasters, according to the provi- 
sions of this act, or if the schoolmaster shall not be satisfied with 
the accommodations afforded him, it shall be competent for him to 
bring the same by representation or petition before the quarter-ses- 
sions for the shire or stewartry to which the parish-kirk belongs, or 
within which the parish-kirk is situated ; and that, in all such cases, 
the judgment of the quarter-sessions shall be final, without any fur- 
ther appeal by advocation, suspension, or otherwise : Provided that 
xio justice of the peace, who shall be an heritor in the parish of such 
schoolmaster, shall vote upon such representation or petition. 

^10. Provides, That the heritor from whose estates any ground 
shall be taken for the purpose of such school-house, dwelling-house, 
and garden, shall have relief against the other heritors of the parish, 
for the value of the ground so to be taken, in proportion to the va- 
lued rent of the lands belonging to the whole heritors in the pa- 
lish : such relief to be settled only by the sheriff or steward of the 
«>unty or stewartry, widiout appeal by advocaition, suspension, oir 
otherwise. 

§ 11. Enacts, That, in the case of those parishes which consist of 
districts detached from each other by the sea, or arnis of the sea, or 
citherwise, as where a parish consists of two or more islands, (of 
which there are several mstances in the Highlands, North Isles, and 

Hebrides), 
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No- IX. Hebrides), or where it is otherwise of great extent or population, so 

that one parochial school cannot be of an^ effectual benefit to the 
whole inhabitants of such parishes, the heritors and minister, if they 
shall see cause, may, on fixing a salary of six hundred merks, or the 
value of three chalders of oatmeal, to be computed according to the 
provisions of this act, divide the same among two or more teachers, 
according to the extent and population of the parish : Tliat these 
proportions so divided shall be paid to teachers of schools, in the 
same manner, and under the same conditions, as hereailer are speci* 
fied, for supplying vacant parochial schools v%^ith masters (the heri- 
tors of such parishes, in respect of their being thus bound to pay an 
higher salary, being hereby exempted from the obligations of pro- 
Tiding school-houses and gardens for the teachers among whom the 
salary is to be so divided) : That in case a difference of opinion 
shall arise among the heritors, respecting tlie propriety and useful- 
ness of such division of tlie salary, the same snail be submitted bj 
petition or representation to the quarter-sessions of the shire or 
stewartry withm the bounds of which the parish or parish-kirk is 
situated : And that the judgment thus obtained shall be final, with- 
out appeal by advocation, suspension, or otherwise. 

§ 12. Provides, That none of the provisions of this act shall apply 
to the case of a parish which consists only of a royal burgh, or part 
ofa royal burgh. 

§ 13. Declares, That where a parish consists of a royal burgh, or 
part of a royal burgh, and a landward heritor or heritors, the school- 
master shall be appointed and maintained by the burgh, or by the 
landward heritor or heritors, or by the burgh and landward heritors, 
in the same manner, and according to the same proportions, that 
have hitherto been observed in such parish : the salary and accom- 
modations being always equal in value to those provided by this 
act ; the same remedy, in case they are otherwise, being to be al- 
lowed and to be applied for in the manner already specially point- 
ed out ; and the addition, if there is any addition, being paid in the 
same proportions by the parties from whom the present salary is 
received. 

§ 14. Enacts, That, afler the passing of this act, in case of vacancy 
in the office of schoolmaster, by death or otherwise, the minister of 
the parish shall, within fifteen days, intimate the vacancy, or cause 
it to be intimated from the pulpit, immediately afler forenoon ser- 
vice, and give notice of the same by letter to the non-resident he- 
ritors : That the qualified heritors, with the minister of the parish, 
shall hold a meeting, of which intimation shall be given by the mi- 
nister, by edictal citation and circular letters to the non-resident, at 
least thirty free days before it takes place : That such meeting or 
adjourned meeting shall elect a person to the vacant office of 
schoolmaster : And that, in the event of tlie parish being vacant, 
the presbytery shall appoint some one of their number to make the 
intimations, and give the notices hereby entrusted to the minister. 

§ 15. Provides, That if the heritors- so qualified, and the minister, 
shall fail to elect a schoolmaster within four kalendar months from 
the time the vacancy shall have taken place, then tlie presbytery of 
the bounds shall apply to the convener of the commissioners of sup- 
ply of the county or stewartry, who, or any five of them, at a meet- 
ing to be called by the convener upon thirty days' notice^ sliall have 
power, ji/re devolulo^ and are hereby directed) to elect a person lo 
supply the vacaney. 

$10. 
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§ 16, Enacts, That every schoolmaster elected under the provi- 
sions of this act, shall carry to the presbytery the minutes, or an 
extract or certified copy of the minutes, of his election, with at- 
testations of his having taken the oaths to his Majesty before any of 
his Majesty's justices of the peace : That the presbytery shall there- 
upon take trial of his sufficiency for the office, in respect of morali- 
ty and religion, and of such branches of literature as by the majo- 
rity of heritors and minister shall be deemed most necessary and 
important for the parish, by examination of the presentee, by cer- 
tificates and recommendations in his favour, by their own person- 
al inquiry or otherwise, and shall see him sign the confession of 
faith and formula of the church of Scotland : That their determi- 
nation, as to the qualifications of such presentee, shall not be re- 
viewed or suspended by any court, civil or ecclesiastical : That pro- 
vided they are satisfied with the same, he shall be furnished with 
an extract from their minutes, bearing that he had appeared, had 

5 reduced the attestations required, and had been found, on trial, 
uly qualified for discharging the duties of the office to which he 
had been elected : And that such extract shall complete his right 
to the emoluments provided by this act 

§ 17, Provides, That, in case the person elected is not found duly 
qualified, the heritors and the minister shall be allowed only what 
remained of the four months, at the time of his election, with so 
many days more as required by this act. 

§ 18, Enacts, That the heritors so qualified, and the minister in a 
meeting, called by notification of thirty days from the pulpit, by 
letter from the minister to the non-resident heritors, and by notice 
to be lefi; at the mansion-house of each heritor, whether resident 
or not, shall have the power of fixing the school-fees from time to 
tin e as they shall judge expedient ; and that a table of such fees, 
signed by the preses of the meeting, shall be hung up in the school- 
room : provided. That the schoolmaster shall be obliged to teach 
such poor children of the parish as shall be recommended by the 
heritors and minister at any parochial meeting. 

§ 19, Enacts, That the superintendence of schools shall continue 
with the ministers of the Established Church as heretofore, accord- 
ing to the several acts of Parliament respecting the same, except 
in so far as altered by this act 

§ 20, Enacts, That, as often as presbyteries, in the course of their 
visitation, shall find any thing wrong with respect to the hours of 
teaching, or the length of the vacation annually given, or when any 
complaint shall be made to them upon those subjects by parties 
concerned, they shall have the power of regulating the same in the 
manner they may judge most consistent with the particular circum- 
stances and general good of the parish ; and that the schoolmaster 
shall conform to and obey all regulations so made by the presby- 
tery, under pain of censure, or suspension from or deprivation of 
his office, as to the presbytery shall seem proper. 

§ 21, Enacts, That the presbytery, on complaint from the heri- 
tors, minister or elders, agamst the schoolmaster, charging him with 
neglect of duty, (either from engaging in other occupations, or from 
any other cause), or with immor^ conduct, or cruel and improper 
treatment of the scholars under his charge, shall forthwith take cog- 
nisance of the same, and serve him with a libel, if the articles alle- 
ged appear to them to be of a nature which requires it : That, af- 
ter having taken the necessary proof, they shall acquit, or pass sen- 
tence of censure, suspension, or deprivation, as shall appear to them 
proper, upon the result of such investigation : That such jud^nient 
shaU be mial, without app^ to, or review by, any court, civil or 
ecclesiastical : That, if they shall depose the incumbent firom his 

VOL. n. (e) 
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No. IX. office, his right to the emoluments and accommodations of the same 

shall cease from the time of his deposition : That in case he shall 
fail or refuse to remove from the school school-house, and garden^ 
within three months from the date of such sentence or deposition^ 
the sheriff or steward, upon having an extract or certified copy of 
the sentence of deposition laid before him, shall forthwith issue 
against the schoolmaster letters of ejection, of which no bill of 
suspension or advocation, nor action of reduction, shall be compe- 
tent : And that in case of such deposition, the school shall imme- 
diately be declared vacant, and the election of another schoolmas- 
ter shall take place. 

§ 22, Provides, That it shall not be lawful for any heritor, who 
is not a proprietor of lands within the parish, to the extent of at 
least one hundred pounds Scots of valued rent, appearing in the 
land-tax books of the county, to attend or vote at any meeting held 
pursuant to this act ; but that every heritor so qualified may vote 
by proxy, or by letter under his hand. 

§ 23, Ratifies and confirms all former acts and statutes with re^ 
gard to parish-schools or schoolmasters, in so far as they are not 
altered by the express provisions of this act. 

X. — Abridgment of " An Act'' (39. and 40. Geo. III. c. 98, passed 
28/A Julj/ 1800), " to restrain all Trusts and Direetions in Deeds 
€6 Of. WUlSf whereby the profits or produce of real or personal estates 
** shaU be accumulated^ and the beneficial efijoyment (hereof postpone 
" ed beyond the time therein limited /* Referred to p. 882, note *. 

§ 1, TCjlNACTS, That no person shall, after the passing of this 
-■-^ act, by any deed, surrender, will, codicil, or otherwise how- 
soever, settle or dispose of any real or personal property, so that 
the rents, issues, profits, or produce thereof shall oe wholly or par- 
tially accumulated, for any longer term than the life of the granter ; 
or the term of twenty-one jears from his death ; or during the mi- 
nority of any person living, or in ventre sa mere, at the time of the 
granter's death, or during the minority only of any person who, up- 
der the uses or trusts of the deed, &c. directing such accumulations, 
would, for the time being, if of full age, be entitled to the rents, is- 
sues, profits, or in the interest, dividends, or annual produce so di- 
recteia to be accumulated : And that wherever any accumulation 
shall be directed otherwise, such direction shall be null and void, 
and the rents, issues, profits and produce, shall, so long as the same 
shall be directed to be accumulated contrary to the provisions of 
this act, go to, and be received by, such person or persons as would 
have been entitled thereto, if such accumulation had not been di- 
rected* 

§ 2, Provides, That the act shall not extend to any provision for 
payment of debts of the granter, or other person or persons, nor to 
any provision for raising portions for any child or children either 
of the granter, or of persons taking any interest under the setde- 
ment, nor to any direction touching the produce of timber upon 
any lands or tenements. 

§ 3, Provides, That the act shall not extend to any disposition 
respecting heritable property in Scotland. 

§ 4, Provides, That the above restrictions shall apply to wills and 
testaments made before the passing of this act, in such cases only 
where the testator shall be living, and of sound and disposing mind, 
after the expiration of twelve kalendar months from the passing 
of this act 
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Force or fear, ib. 26. Fnxid and drcaniTentioii, ib. 
27. Reduction on 1621 of deeds to the prejudiceof 
creditors, 938, 28. First branch of the act; gratui- 
tous alienations to confident persons, ib. 29. Second 
branch of the act; Voluntary payments in prejudice of 
the prior diligence of creditors, 942, 37. Reduction 
on 1696 of alienations for prior debts, 944, 41. Of 
alienations for future debts, 947, note f . Chal- 

' lenge on firaud at common law, 947, 44. Actions of 
declarator, 949, ^r^PetUory and possessory actions^ 
ib. 47. Action of molestation, and on a brief of per- 
ambulation, 950, 48. Action of mails and duties, ib. 
49. Possessory judgment, 951, 50.^ — Accessory ac" 
tionSf 952, 52. *£xhibition, ib. Diligence against ha- 
yers, ib. Transumpt, ib. 53. Proving the tenor, 953, 
54. Action of transference, 956, 60. Wakening, 
957, 62. Action of registration now disused, 957, 
63. Concourse of actions, ib. 64. A pannel, though 
absolved from a crime, may be sued by the private 
party for his debt and danuges, 958jUM. Accumu- 
lation of actions, ib. 65. Two sefiral creditors in 

* separate debts cannot be joint pursuers, 959, 65 ; the 
one must convey to the other, ib. Defencesy dilatory 
or peremptory, their nature, ib. 66. l)i8tinction be- 
tween a declinature of the judge and a dilatory defence, 
960, 67. Both dilatory and peremptory defences must 
now be stated at once, unless on cause shewn, 060, 67, 
note 36. E^ceptionsy their nature, 960, 68. Effect 
of pleading ap exception, ib. Litiscontestation, its na- 
ture and effect, 961, 69 ; 962, 70. Diligences against 
havers and witnesses, 962, 71. •. Forms of court, ib. 
Sequestration of the estates of merchants, manufac- 
turers, &c ib. note i^. Prescription of actions, see Pre- 
scription. Probation. Exhibition. 

A CTIO commodati directa et contraria, 597, 24. Actio 
depositi directa et contraria^ 598, 27. Actio directa 
iutelcBvelcurateUsy when competent, 186, 31. Actio 
contraria tutelce vel curateltBy when competent, 187, 
32. Actio contra defunctum coepta continuatur in ha" 
redeSy 197, 46. Actio mandatty by cautioners against 
the debtor, 681, 65. Actio redhibitoria and Qjuanti 
minorisy 647, 10. 

ACT, proof by, 984, 30. 

ACT of grace, liberation of prisoners on, 1013, 28. Re- 
quisites for obtaining the benefit of the act, ib. Oath of 
tne debtor, ib. ; it ib prima Jacie evidence of no funds, 
ib. note 163. Intimation to the creditor, 1013, 28. 
Time within which aliment must be lodged, ib. note 
164. A deposit of ten shillings is now required to be 
lodged on incarcerating the debtor, ib. note 165. Dis- 
position omnium bonorum by the debtor, ib. Where 
the debtor has an annuity or pension, ib. Liberation 
on the act does not discharge the debt and diligence 
on which the debtor was imprisoned, 1013, 28. Im- 
prisonment of new, 1014, 28. Whether the magis- 
trates may continue the confinement where the credi- 
tor refuses aliment, ib. note 167. The statute is li- 
mited to the case of prisoners for civil debts, 1014, 28. 
It seems now appli<»ble where the imprisonment is at 
the instance of an individualy whatever the ground of 
the debtor's obligation, ib. note f • 

ACT. Mutiny act, 73, 36. Jurisdiction hcty 81, 11. 
Act 1621, 938, 28 ; 1696, 944, 41. 

ACT of Warding, imprisonment on not sufficient to 
constitute bankruptcy, 946, 42, note *. 

ACTS of Indemnity, extinction of crimes by, 1075, 106. 

ACTS of Litiscontestation, 961, 69. 

ACTS of Parliament, how Scottish acts were promul- 
gated, 14, 37. ' British acts, ib. 15, note *. Black 
acts, 15, 37. Scottish statutes were the joint enact- 
ment of King and Parliament, 15, 38. Private acts 
not proper laws, 16, 39. They passed periculo pe- 
tentiumy ib. Act salvo jure cujusUbety ib. See Sta- 
tutes. 

ACTS of Sederunt, their nature and authority, 16, 40. 
Quorum of the Judges at framing them, 58, note 46. 

ACTUAL delivery, 232, 19. 

ACTUSy 484, 12. See Road. 

ADHERENCE, actions of, privative to the Commissa- 
ries, 115, 19. Action of, preliminary to a divorce for 
wilful desertion, 150, 44. Time when it may be 
brought, 151, 44. Whether it is competent against 
a person fiirth of the kingdom, ib. 



ADJOURNMENT of the diet in a criminal trial, 1066, 
note*. 

ADJUDICATIONS substituted in place of apprisings, 
561, 39. Special adjudications, ib. The legal five 
years, 562, 39. The ptxri passu preference establish- 
ed by 1661, does not obtain in special adjudications, 
lb. General adjudications, ib. 40. The alternative o(f 
a special adjudication must be libelled, ib. General ad- 
judications pass of course unless the debtor iqppear and 
except, 563, 40. Posterior adjudgers within year and 
day to secure pari passu preference, ib. Shortening 
the inducuB legtdes under reservation of defbnces, il^ 
Adjudications are little different from the old apprii^ 
ings unless in form, ib. 41. Rights adjudgeable, 53^ 
6, 7, notes. Debts on which adjudication cannot.pr^^ 
ceed, 541, 9. Adjudication against debtor's heir up^. 
a charge to enter, 542, 11, e/ seq. Tune within whi^ 
the heir*s lands can be adjudged, 544, 15. Litigio^^ 
in adjudications, 563, 41; 546, 17, note 343. £x{^^ 
of the legal of an adjudication, 549, 22, note \ 
does not expire ipso Jure, but requires dedamtor^ ^^ 
What is necessary to render the right irredeei 
ib. note 345. Whether a decree of declarator ii 
sence can be opened tip, ib. What diligence iu^ 
cessary to render an adjudication effectual, 550^^ a 
note *. Composition paid to the superior for ^^-^i^ 
ing adjudgers, 551, 24. Where a corporation %,^ ^ 
judger, 553, 27. Par^jmssu preference of all a<^p,^ 
ers widiin year and 4Htf the first effectual, 5&^^^' 
The benefit of the fifTldjudication made cffectiza/ i$ 
communicated to all the rest within the year, 566, 33, 
Consequences of this, ib. Competition of adjmfi^* 
tions after the year, 557, 33. Intimation and cmjuBc^ 
tion of adjudications, ib. note *. How intimation mav 
be stopped, ib. note 350. Grounds for reducing, re- 
stricting, and extinguishing adjudications, 558, 35. 
Reduction, ib. Restriction of an adjudication toa se- 
curity, 559, 35, note *. Whetlier adjudications toxf 
be affected by personal declarations of the creditor, ik. 
36. Effect of the doctrine of tanhtm et tale^ ib. note 
352. Extinction of adjudications, 560, 37. Order 
of redemption of adjudications and action of count lod 
reckoning at the instance of the debtor, 560, 3& 

Adjuaications in securiiyy 563, 42. Wliere the 
debtor is vergens ad inopiamy ib. Their paripaus 
preference under the act 166 1 , 564^ 42. Style of the 
summons, ib. note 356. Abbreviate of adjudicatMHiCi 
564, 43. Remedy where from accident the abbreviate 
has not been recorded within sixty days, ib. note f . 
Whether adjudications preclude the creditor from us- 
ing personal diligence, ib. 44. Effect of the decree 
of adjudication upon die nature of theidebt, 565, 45, 
note 358. The adjudger though in poasessioBoftlie 
lands is not vassal during the legal, 566, 46. 
Adjudication contra heereditatem jacentevny 566, 

47. Mode of leading it, ib. Decree cogmiim 
causa y 567, 47. What is carried by such adjudica- 
tion, ib. 48. What rents are carried by it, ib. Heri- 
table sums become moveable since debtor's death, 56^ 

48. Whether past rents are carried by a special adjii- 
dication against the heir, ib. Redemption of adjadi- 
cations contra h€ereditatemjacentemy\)yw)eitiam9d:' 
judgers to the heir renouncmg, ib. 49. Whether the 
next heir to him who renounces may redeem the se- 
cession before expiry of the legal, 569, 49, note S6S. 
Indirect method of redemption by majors after resoi- 
ciation, 569, 49. 

Adjudication in implementy 569, 50. Aniart 
whom it may be directed, ib. U adzhhs of no ledenp- 
tion nor pari passu preference, ib. 51. Corapetitioa 
between two adjudgers i]|^ implement, 570, 51. 

Some particmars common to these two last ipecies 
of adjudications, 570, 52. Entry with the sapeiier, 
and composition payable to him, ib. Whether an ad- 
judger in implement demandii^ an entry nrast ii|- 
struct his author's right, ib. In what eoints it ii 
competent to pursue these adjudicatioiiB, 571, 61 
Ablneviates of adjudications contra htereditatem js- 
centemy ib. 54. Whether adjudicatiims in im|toMBl 
require abbreviates, ib. note *. Ph>hibhion agvi^ 
separate acljudications pending a raniuog and fld^ 
577, 62, note 375. Effect of the deci«e id mkm 
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lend adjudication for aH the creditors, ib. See 
laing. 

NICLES in writing, in a proving of the tenor 
; of, 954, 55, 56. 

NISTRATION, English letters of, are equi- 
t to a licence to pursue in Scotland, 902, 39. 
Sxecutor. 

NISTRATORS, leases by, 359, 21. 
RAL of Scotland, 68, 33. See Admiralty* 
RAL-Deputea, how appointed, 68, 33. Whe- 
diey have jurisdiction in mercantile causes, 70, 
f. Admiral-depute of Leith, ib. note 75. 
R ALTY Court, nature of its jurisdiction, 27, 6. 
iral of Scotland, 68, 33. His deputy, called the 
B of the High Court of Admiralty, ib. His 
&cation, ib. note *. Inferior deputies, 6. Pri- 
9 and cumulative jurisdiction of the court, ib. It 
vative in maritime causes, 69, 33. Review of 
dmiral*8 decrees by suspension or reduction, ib. 
dme causes cannot be advocated to the Court 
^ssion, nor its jurisdictioQ prorogated in such 
, ib. nqte 69. What cases are held as mari- 
ib. notes. Advocation in questions of compe- 
', 69, 33. Advocation from inferior admiralties, 
Bills of suspension of admiral's sentences, how 
d, ib. Not competent in maritime cases till fi- 
ecree, ib. note. Jurisdiction of the Court in 
sntile causes, 69, 34^ note 71. Advocation of 
cases, 70, 34, note 74i*flpiether admiral-deputes 
jurisdiction in merctfrole causes, ib. note f . 
iral-depute of Leith, ib. note 75. Admiral may 
w his own and the decrees of inferior admirals, 
>4. Criminal jurisdiction of the Court in mari- 
causes, 71, 35. What crimes are characteriz- 
maritime, ib. Whether the court of justiciary 
review the sentences of the admiral in criminal 
irs, ib. Whether the admiral has an exclusive 
liction in the first instance of the Session and 
ciary, ib. note 76. Heritable jurisdictions of ad- 
ty not abolished, 72, 35. Remits from the ad- 
ty to the Jury Court, ib. note 77. Concurrence 
e admiral to arrestment of ships or goods on 
I, 729, note 283. 

OMISSORS, 678, 61. See Cautioner. 
miPTIy or adscriptitii, 207, 60. 
TERY, civil actions on the head of, privativ^to 
"ommissaries, 115, 29. Whether it operates as 
ocation of a gift by the husband to the wife, 142, |' 
It is a ground of divorce from a marriage, 150, 
The party accused may be a witness either for 
orsuer or defender, 1070, 97, note *• The par- 
divorced cannot marry the person with whom 
tdultery has been committed, ib. Effects of di- 
I OB account of adultery, 153, 48. Tlie crime, 
s followed by divorce, is no forfeiture of provi- 
, ib. note *. The criminal consequences of, not 
red by a second marriage m bona fide belief of 
[lusbaiid's death, 151, 44. Husband's claim of 
ges against the seducer of his wife, 591, note *. 
irchaser of an heritable right from a woman di- 
»d for adultery, and aftenwds married with the 
erer, cannot nold his purchase against the grant- 
leirs of her first marriage, or her heirs whatso- 
265, 16. Whether the issue of a marriage be- 
1 an adulterer and an adulteress are bastards, 155, 
919, 6. Such issue are incapable of succeeding 
leir parents, 921, 9. They may test, 920, 6. 
inal prosecution for adultery, 1044, 52. By 
Loman law it could only be committed with mar- 
Bvomen, ib. But by ours, where either of the 
3s is married, 1045, 52. Extended to the viola- 
of brides, ib. Criminal intercourse even with a 
led prostitute is adultery, ib. Ignorance of the 
em's state excludes dole, ib. Distinction between 
enalties of simple and notour or habitual adul- 
ib. 53. See Divorce. 

NTURE, joint, 658, 29. See Joint Trade. ^ 
C ATE; King's, must concur in reduction impro- 
0, 934, 19. He mavy however, be counsel for 
efendar, ib. He is the public prosecutor of cri- 
Is, 1021, 2. See King^s Advocate. 
GATES, members of the College of Justice, 



58, 17 ; presumed mandate to, by appearing fiora par- 
ty, 661, 33. They are not responsible for the agent 
employing them acting without authority, i^^. note 139 ; 
cannot be witnesses for their clients, but may a^ 
gainst them, 979, 980, 25 ; how fiEu- they are bound 
to answer, ib. 

ADVOCATION, 989, 40. In what cases it is compe- 
tent against interlocutory judgments, ib. note 100. 
What is reckoned z finals in contradistinction to an tn- 
eer/(octi£oi^ judgment, ib. Advocation for trial by jui^, 
iU Form and mode of proceeding in advocation, 990, 
note. It is not competent against a decree of remor- 

. ing, ib. Extract bars advocation, ib. note 101. Ad-* 
vocation oji the head of incompetency, 990, 40. On 

. the ground of intricacy, ib. Nature of the ground 
of iniquity, ib. 41. Bill of advocation, 991, 41. A 
judge who proceeda after an intimated advocation is 
punishable, as weU as the party, for contempt, and his 
decree is null, 991, 41. Advocation without intima- 
tion does QOtjiiterpel judges from proceeding, ib. 42. 
No cause under L.12 can be advocated on account of 
iniquity, 991, 43. Rule for estimating the value of 
the cause, ib. note % ; where the cause involves a ques- 
tion oCright, or the subject is of uncertain value, 992, 
note 103. Advocation from Court of Admiralty in 
a question of competency, 69, 33. Advocation from 
inferior admiralties of maritime causes, ib. Such ad- 
vocation must be remitted to the High Court, ib. 
Advocation from admiralty of mercantile causes, 70, 
34; of a decree of the justices in the small debt 
court incompetent, 84, note 92 ; from inferior com- 
missaries direct to the Court of Session, 115, 28; 
from inferior commissaries to the commissaries of 
Edinburgh incompetent, ib. note 129. Cautioner in 
an advocation, 686, note 184. Advocation of acom- 

' petition of brieves, 837^ 60 ; 840, note 495. 

AD VOCA no Ecclesia. See Patronage. 

AFFINITY, computation of the degrees of, in relation 
to marriage, 123, 8; in what degrees of, marriage is 
prohibited, ib. 9. 

AFFIRMATION, solemn, by quakers, 282, note *. 

AGE of a minor, how proved in a challenge on the 
head of minority and lesion, 190, 36. 

AGENT or writer, lien of, over the writings of his client, 
714, 21 ; triennial prescription of his accounts, 763, 
17. Implied mandate to appear for a party in an 
action, 661, 33, notes. Responsibility of, for negli- 
gence, 664, 37, note 147. He cannot be a witness 
for hb client, but may against him, 980, 25. How 
far he is bound to answer or make production as a 
haver, ib. note 74. See Writer. 

AGNATES and cognates, distinction of, 165, 4. Tu- 
tor at law must be a male agnate, ib. Where several 
agnates are equally near to the pupil, who is entitled 
to be tutor, ib. 5. The next agnate is preferred to 
the tutory and curatory of idiots, &c 200, 50. 

AGGRAVATIONS of theft, 1048, 61. See. Theft. 

AGREEMENTS, verbal, effect of, 607, 1. AD agree- 
ments relating to heritable rights must be perfected 
by writing, ib. 2. Power of resiling till writing ad- 
hibited, or where writing defective in solemnities, 
608, 2, note * ; where the agreement is by missives, 
they must be probative, 608, 2. Power of resiling 
from a written offer verbally accepted, ib. Locus 
panUentia before writing, ubi res sunt integra, ib. 3. 
Effect of ret interventusy ib. 

ALE may not be imported and sold within a barony 
without the baron's consent, 350, 8. 

ALIBI, of the granter of a deed, proof of, in a trial for 
forgery, 1053, 71. 

ALIENATION of pupil or minors heritable estate by 
tutors or curators, how far competoit, 173, 17. What 
is accounted heritage in tl|is' question, 174, 17. 
What is comprehended under alienation, ib. Where 
the alienation is made by the law itself, ib. Where 
the tutor or pupil might be compelled, ib. Long lea- 
ses by heirs of entail are held as alienations, 807, 
note 426. Vassal's right of alienation, 262, IS ; and of 
subfeumg, ib. Effect of a clause of preemption in fii- 
Tour of vaasal's superior, but without an irrituicy, ib. 
note 37. Wbo cannot alienate, 262, IS. Annexed 
psoperty of the crown cannot be alienated, 263, 14. 
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Other heritable rights which cannot be alienated, ib, 
15. Alienatiooa challengeable on the act 1696, c 6. 
944s 41. 

ALIEN3 cannot succeed in feudal rights, 92S^ 10. Na- 
turalization of the children of BritiBh subjects bom 
abroad, ib. note f • Cases where this cannot take place, 
ib« The son of an alien father and English mother 
bom out of the King's allegiance cannot inherit to 
his mother in this country, ib. Statutory restraints 
upon aliens, ib. Privilege of naturalization to fo- 
reigners who are partners in the Bank of Scotland, 
9^ 10, note 660; this held to bear reference to 
the original partners only, ib. Naturalization of aliens, 
92S, 10. Distinction between naturalization by act of 
FaiUament and letters of denization by the King, ib. 
Aliens cannot be elected Members of Parliament, ib. 
note j:. Whether aliens can si^cceed or be succeed- 
ed to in moveables, 923, 924, 10. Droit d*aubeiney 
whether ever recognised in Scotland, ib. 

ALIMENT to natural children, jurisdiction of the jus- 
tices in cases of, 83, note 90. Actiodi for, by wives 
against their husbands, how far peculiar to the com - 
miasaries, 115, 30. Obligation on husband for inte<^ 
rim aliment and expenses to his wife during an action 
of separation or of divorce, 129, note 148 ; 131, note 
151. Alimentary provisions in contracts of separa- 
tion between husband and wife, whether revocable, 
140, 30 ; 141, notes. Wife's action for aliment under 
such contract, 141, note 162. Where no aliment has 
been agreed upon, ib. See Separation. Whether ali- 
ment is due to a wife from her husband's estate, where 
he dies within year and day without issue, 146, 
note *. Wife's claim for aliment from her husband's 
death till the term of payment of her provisions, 148, 
41. Obligation for aliment, by parents to children, 
159, 56. Extension of this obligation to the ascend- 
ants by the father, and to the mother and the ascend- 
ants by her, ib. note 185. Liability of a grand&ther, 
ib. note 1 84. Whether aliment demandable by a son's 
wife or widow, ib. notes f , 186. Whether «^para/^ ali- 
mony demandable, 159,56. When the parent's obliga- 
tion ceaseth, ib. Quantum and duration of aliment due 
for natural children, 160, 56, notes. Obligation of child- 
ren to aliment their parents, 161, 57. Obligation on 
an heir or representative to aliment younger child- 
ren, or those whom the deceased was obliged to main- 
tain, ib. 58, notes *, 191. Duration of the heir's ob- 
ligation, and how it may be limited, 162, 58, notes. 
Aliment to the poor, 210, 63, et seq. See Poor. 
Obligation on liferent^ra to maintain the heir, 467, 
62. How the obligation is qualified, ib. How it is 
made effectual, ib. This burden is personal to the life- 
renter, 468, 63. Liability of the possessor under 
an entail, to maintain the next, heir, ib. Whether the 
obligatiim is discharged by an offer by the person lia- 
ble to receive the heir into his family, ib. In what cases 
a penon who has been alimented or maintained at 
bed and board is presumed to have been so alimented 
by way of donation, 700, 92. See Donation. Ali- 
ment of prisoners under the act of grace, It) 13, 28. 
See Act of Grace. 

ALIMENTARY provisions to a wife are excepted 
from the husband's jus mariiif 127, 14. They are 
payable per advance, 470, 67. Alimentary funds are 
not arrestable, 732, 7. What funds are held as alimen- 
tary, ib. Triennial prescription of alimentary debts, 
763, 17, notes f and 354. 

ALLEGIANCE, oath of, 49, 33. 

ALLOCATION of stipend, 503, 47. 

ALLODIAL subjects, opposed to feudal, 259, 8. 

ALLOWANCE of apprisings, 552, 26. 

ALLUVIO, acquisition of property by, 227, 14. 

ALTARAGES and chapels, 99, 3. 

ALTIUS nan toUendi servitude, 432, 10. 

AZ VEUS of a river is public property, 221, 5. Where 
the river deserts its channel, to whom does the first 
one belong, ib. 

AMBIGUOUS clauses in obligations, how interpreted, 
697,87. 

ANN or Annat, right of, 522, 65. See Annate 

ANNAT, right of, what was anciently meant by it, 522, 



65. What it is in Scotland at this dajr, ib. 66; ^ 
mount of it how regulated, 523, 66. ' Whether due 
after the suspension of the minister, ib. In what pre* 
portion it is divided between the widow and chQoren, 
ib. 67. Where ^ere are children^ but no widow, iL 
It requires no confirmation, 524, 68. It is unalienable 
by the incumbent and not afiectable by his debts^ 3». 
Sum with which the Ann is burdened to the ministers' 
widows' fund, ib. note *• 

ANNEXATION of church lands to the Crown, 483, 1 9^ 
Exceptions, ib. 20. Feus and leases by churcbmei^ 
are secured by the act of annexation, 488, 21. Whe^ 
ther the lands only which belonged to the church, c^ 
the lands and tithes^ are annex^ ib. 22. 

Annexation of lands quoad sacraf- 521f 64. Effis*^ 
of it with regard to parochial assessments, ib. notes^^ 

ANNEXED property of the Crown cannot be alienatv«^ 
unless under certain statutory limitations, 263, 14.^^ 

ANCESTOR and heir's creditors, competition 
tween, 869, 101. Preference of the ancestor's 
tors on his heritable estate do^ diligence wi 
three years under the act 1661, 870, lUl. The 
gence must be perfected within the three years^ 
How their preference is regulated where the heic^ j 
within the three years been sequestrated undes^ 
bankrupt statute, ib. note 558. Whether any Ki^^^y^ 
diligence necessary or competent by the ancestor ^ ^^^ 
ditors after such sequestration, ib. CompntatSoxi oi 
the three years, 870, 101. Competition between |JL 
creditors of a defunct iM those of the heir who clasi, 
under deeds granted within a year of the uncenort 
death, ib. 1 02. Pari passu preference of a defunct « 
creditors on his moveable estate by citatios of the 
executor, or decree as executor creditor .within six 
months, 908, 45. Their preference how regulated 
after the six months, ib- 46. Rules of preference in 
competition among defunct's creditors and legatees, 
905, 43. Among his crediton and the crediton of 
his next of kin. 909, 46. See Confirmation. 

ANIMALS, wild, the property of, how acquired, 223, 
10. Where they are inclosed, 224, 10. Domestic 
animals, ib. 

ANIM US injuriandiy when and when not preramed in 
an action for defiamation, 1059, 80. 

ANNU ALRENT, rights, origin and nature of, 242, i 
Now changed into the form of proper bonds, 243, & 
Infeftment of annualrent, nature of, 422, 31. Wbe- 
ther it is a proper feu oi^ only a servitude affecting a 
feudal subject, ib. Its bygone interests are deiita 
fundiy ib. 32; and recoverable by poinding the 
ground and personal action, ib. Competition be- 
tween an annualrenter and arrester, ib.; between 
senreral annuakenters, 423, 32. How the annul- 
renter may recover his principal sum, ib. Reoofery 
of interests by poinding tne ground, 423, S3. Origin 
of this action, ib. Extent to which the tensats ire 
liable to be piunded under this action, ib. EffiKt of 
the act 1469, with respect to poinding of the groud, 
ib. Extinction of annualrents, ib. 34 ; by discbige 
or renunciation, 424^ 34; whether such disdnign 
require registration to be ^ectual against singidir 
successors, ib.; by payment or intromissioiis vrith 
the rents, ib. Whether the right so extinguished w 
be revived on a renewed advance by a reddivsiy of 
the discharge still unrecorded, ib. note 176. Secuity 
of the purchaser of an annuakent, 424, 34. An ab- 
judication on an infeftment of annualrent prefeiableto 
all others intervening between the date of the i^ 
and the adjudication deduced on it, 426, 37. See 
Interest. 

ANNUITIES, liferent, their nature, 456, 43. Ar- ' 
restment of annuities, 734, 9. See Liferent. 

ANNUITY of teinds settled by the commissioMn apoa 
the Crown, 496, 39. 

ANNUS deliberandi of apparent heijn, 838, 55. See 
Apparent Heir. 

APOCHA irium annarumy 706, 10. 

APPARENT Heirs, their privUiBges, 832, 54^^. Jmis- 
Uberandiy ib. How the year ia eomputed, ilu (3ha%e 
to enter within the year, ib. Ezec«tkNi of MP- 
mons within the year, if day of 



A P 



5 



A P 



triihont it^ ib. EiFects of the privilege of annus de' 
liberandiy ib. 55. Whether action competent within 
the year when it contains no personal conclusion 
sgainst the heir, ib. 833, 55. Competency of conti- 
nuing a process of sale brought against the proprietor 
by citation of the heir after his death and during the 
annus deliberandi^ ib. Who may plead the privilege 
of deliberating, ib. Where the apparent heir has al- 
Teady behaved as heir, ib. The heir may pursue an 
exhibition ad deliherandum even after the year, ib. 56. 
What writings and obligations may be called for in the 
exhibition, ib. 834, 56 ; where they are in favour of 
strangers, ib. ; where they are completed by infeft- 
ment, ib. ; where the ancestor has been divested by 
entail or irredeemable disposition, ib. To whom this 
right of pursuing an exhibition is competent, and to 
vrhat end, ib. 57. Apparent heir*s right to defend his 
predecessor's titles against third parties bringing them 
under challenge, 835, 58. Hb right to continue his 
ancestor's possession, alid to sue for rents, ib. He 
cannot remove tenants, ib. Whether rents and in- 
terests unuplifted by the apparent heir belong to his 
executors, 836, 58. Apparent heir's privilege of bring- 
ing the estate of his ancestor to a sale on 1695, 575, 
61. Whether an apparent heir is entitled to reduce 
ex capiie lectin 869, 100. Whether he may be made 
a party to a declarator of redemption without a pre- 
vious charge to enter, 416, 21. His right to tacks 
pasties without service, 850, 77. Whether he may as- 
sign tllem, ib.' An apparent heir of a tacksman may 
insist in a remoring against such tenants as derive 
no right from his ancestor without serrice, ib. 

-APPE Ail. Ancient form of appeal from inferior courts, 
988, 39. The only form of appeals from inferior 
courts to the session is by advocation, suspension, or 
reduction, 989, 39. Appeal to the House of Lords 
from the Court of Session, 992, 2. It is not compe- 
tent against interlocutory judgments, except where 
there is a difference of opinion, or with leave of the 
court, ib. note 104. Limitation of the time for ap- 
pealing, ib. note 105, and 768, note 369. Effect of 
appeal, 992, 2. Power of the Court of Session rela- 
tive to interim possession and execution, ib. note 106. 
Service of the appeal, 993, note *. ' 

Appeal from decrees of justices at quarter sessions, 
29, note 15, where inferior court exceeds its powers, 
though having conclusive jurisdiction, 29, note ; from 
jurisdiction under a local act, ib. ; from courts of 
lieutenancy, ib. House of Lords reviews all judg- 
ments from supreme courts by, 52, 8 ; 60, 20. Whe- 
ther appeal from Court of Session to Scottish parlia- 
ment competent before the Union, 60, 20. AfPeal 
to the Circuit Courts of Justiciary in civil and crimi- 
nal causes, 66, 28. Whether such appeal competent 
where no pecuniary conclusions, ib.note 61. Regu- 
lations respecting the presentment and intimation of 
sucb appeals, ib. note 62. Effect of the dismissal of 
such appeal as incompetent, ib. Appeal to the King 
against sentences of courts-martial, 73, 36. Appeal 
to the justices at quarter sessions againstjudgments 
of special or common sessions, 85, 15. Inere is no 
appeal to the House of Lords from the Court of Jus- 
ticiary, 1073, note *, and 63, 24. See Advocation. 
Suspension. Reduction. 

APPOINTMENTS or salaries of judges, 97, 37. Sen- 
tence money now abolished, ib. 

APPRAISEMENT of poinded goods, 746, 23 ; 747, 
note 331. Whether it requires a stamp, 748, note 

331. 

APPREHENSION of a debtor, effect of, in constitut- 
ing bankruptcy, 946, 42, notes Solemnities requi- 
site, ib. 

APPRENTICE, obligations between him and the 
master, 209, 62. Effect of indentures entered into 
by a pupil, ib. ; by a minor jmbeSf without curators, 
ib. Deatii or desertion of apprentice during his ser- 
vice, 650, 16. 

APPRISING or Comprising, definition of, 536, 1. 
Nature of apprising, ib. 2. It was originally a proper 
^V» of the debtor's lands to jmy pnrchaser, ib. An- 
cient form of deducing apprisings, 637, 3. This di- 



ligence formeriy executed only by the sheriff, came af- 
terwards to be intrusted to messengers, ib, 4. Me- 
thod of executing it, 440, 4. Requisites of messen- 
ger s execution, ib. It must have mentioned that 
there had been a previous search for moveables, ilK 
The inquest formerly held in the country came to be 
held always at Edinburgh, and the whole lands, in- 
stead of a part, fell under the decreet, ib. 5. All 
rights relating to heritage might be apprised, 539, 6. 
Whether offices of trust, titles of honour, &c might 
be apprised, ib. 7. Apprising of any heritable sub- 
ject carries no arrears due prior to the decree, 540, 8. 
All the subjects apprised must be mention^ in the 
decree, ib. On what kind of debts apprising could 
not proceed, 541, 9: Legal of apprisings, 542, 10. 
It did not run against minors, ib. Apprising against 
the heir of the debtor on a charge to enter, ib. II. 
The charge is by statute made equivalent to the heirs 
actual entry, 544, 13. Where the heir is the debtor, 
a special or general s])ecial charge only is necessary, 
ib. 14. Time within which the lands of the heir can 
be apprised, ib. 15. Denunciation in the apprising 
rendered the subject litigious, 545, J 6. Exceptions 
from this rule, ib. Seisin is necessary to perfect the 
appriser 8 right, 546, 17. What if the appriser be in 
mora, ib. Extent of the right carried before seisin, ib. 
Apprisings fornierly redeemable on payment of the 
principal, but since 1621 the reversion is burdened 
both with principal and interest, 547, 18. Other re- 
gulations introduced by acts 1621 and 1663, ib. 19. 
The appriser in possession must apply the surplus 
rents to the extinction of the principal sum, 548, 19. 
He must account as a steward for the rents after ex-* 
tinction of his debt, ib. 20. Restriction of the appri- 
ser s possession at the suit of the debtor to such part 
of the lands as answers the interest of his debt, 549, 
21. After expiry of the legal, the right is carried ir- 
redeemably to the appriser, ib. 22. 

Rules of preference in the competition of appri- 
sings, 550, 23. 

Composition payable to the superior for entering an 
appriser, 551, 24. Deduction of real burdens, ib. 
Obligation on superiors to enter apprisers, ib. Com- 
position where the lands hold of the crown, ib. Re- 
medy where the superior refuses to enter the appriser, 
552, 25. Registration of allowances of apprisings, 
ib. 26. 

W^hether the superior is bound to enter corpora- 
tions, 553, 27. Whether the superior is entitled to 
a conveyance of the apprising upon offering paymen;; 
of the debt, or value Qf the lands, ib. Certain appri- 
sings require no seisin, ib. 28. Whether an apprisin*^* 
led by a superior requires seisin, 554, 29. 

Pari passu preference, by act 1661, among all ap- 
prisings within year and day of the first made effec- 
tual by seisin, 555, 30 ; or of the first exact diligence 
used for obtaining seisin, ib. 30. Method of calcu- 
lating the year, 555, note *. How the apprising 
made effectual, 555, 30. Where the lands hold of 
the crown, ib. 31 ; or of a subject, ib. The act 166 1 
regulates only the preference of apprisings, but 'does 
not affect any other feudal rights, 556, 32. The 
seisin which made the first apprising effectuul is com- 
municated to all the rest within the year, ib. 33. Con- 
sequences of thb, ib. \Vhere one of the apprisers 
enters into possession, 557, 33. Claim by the first 
effectual appriser for the expense dbbursed by him, 
ib. Preference of apprisings after year and day of 
the first, ib. All expired apprisings affecting the 
debtor s estate, and purchased by his apparent heu-, are 
redeemable by posterior apprisers within ten years, 
558, 34. 

Grounds for reducing, restricting, and extinguish- 
ing apprisings, 558, 35. Wliether apprisings and ad- 
judications may be affected by personal dedaratioos 
of the creditor, 559, 36. How apprisings are extin- 
guished, 560, 37. Order of redemption of apprisings, 
and action of count and reckoning at the instance of 
the debtor, ib. 38. 

Adjudications snbstitnted in place of apprisings, 
561, 39. ^See Adjudication. 
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APPROBATE ftnd Reprobate, 671, 49. An heir can- 
not challenge a deed ex capite Ucti^ as to one part, and 
take benefit by another, 865, 97, note 543. Applica- 
tion of the principle in bar of a challenge by an exe- 
cutor of a legacy not densable by testament, 879, 10. 
See Homologation. 

AQUjEDUCTUS and Aquahaustusy nature of these 
servitudes, 434. 13. See Servitudes. 
* ARBITRATION. Powers of arbiters by the Roman 
law, 26, 2 ; by our law they are the same, ib. De- 
crees-arbitral on submissions, 1014, 29. Whether a 
decree-arbitral is held as delivered after subscription 
by the arbiters, though still in their custody or that 
of the derk, 683, 44, note 99. See Submission. 

ARBITRARY pnnidmient never extended to death, 
1026, 15. 

ARCHBISHOPS formerly apart of the secular clergy, 

' 98, 8. Archbishops of Scotland, 100, 7. Archbishop 
of St Andrews, called the Primate of all Scotland, ib. 
Archbishop of Glasgow, the Primate of Scotland, ib. 

ARCHDEACON, 101, a 

ARMY. Courts-Martial, 73, 36. Mutiny act, ib. 

ARMORIAL Bearings, jurisdiction of the Lord Lyon 
in settling, 94, 33 ; his power of fining those using 
arms who are not matriculated, ib. 

ARMS, Lyon King of, 94, 32. Messengers-at-arms, ib. 
See Lyon. Messenffers. 

ARREARS. Whether arrears are heritable or move- 
able, 244, 7 ; 254, 19. Removing of tenant in arrear, 
376, 44, et seq. Hypothec of landlord for arrear of 
rent, 886, 56, et seq. 

ARRESTMENT, meaning of the term, 728, 2. 
Grounds of arrestment^ ib. 3. It may proceed ei- 
ther by the authority of the Court of Session, or on 
the precept of an inferior judge, ib. Arrestment on 
letters •of homing, ib. ; a previous charge not neces- 
sary, ib. note 280. Upon special letters of arrestment 
728, 3. Where the arrester is a foreigner, ib. note 281 , 
Upon a libelled summons or dependence, 526, note 
321 ; 728, 3, note *. Arrestment on dependence after 
app^, 729, 3, note 282. By a charger in a suspen- 
sion where the decree has been turned into a libel, ib. 
A previous arrestment adjurisciictionemfundandam 
necessary in a case of a foreigner, ib. Effect of ar- 
restment on dependence as to expenses of process, 740, 
note 314. Arrestment on the precept of sq inferior 
judge, 729, 3. Such arrestment oennot be executed 
without the territory of the inferior judge, ib. Letters 
of supplement for such case, ib. note 283. Admiralty 
precept or concurrence for arrestment of a ship or 
goods on board, ib. Edictal arrestment cannot attach 
goods in a foreign country, 729, 3. 

In ixihose hands arrestment may be used, 729, 4. 
Where the person in whose hands arrestment is to be 
u.«ed is a minor or incapacitated, ib. It is incompetent 
in the hands of a factor, ib. In the hands of a com- 
roissicmer, 730, 4. In the hands of a purchaser, ib. 
Effect of arrestment in the hands of the arrester's 
debtor, ib. 5. In the hands of a corporation or of a 
depositary, ib. 

What subjects are arrestable, 731, 6. Bonds, ib. 
Premiums of insurance, ib. note 289. Ships or shares 
in them, ib.note 290. Price of heritable subjects vest- 
ed in trustees, 732, 6, note *. Consigned money for 
redemption of a wadset, ib. note f . Annuities to mi- 
nisters widows are not arrestable, ib. not §. Bills 
are not arrestable, nor sums destined for a special pur- 
pose, as alimentary debts, 732, 7. Servants* fees, 
king's pensions, ib. W^hether salaries annexed to of- 
fices are arrestable, 733, 7. Ministers' stipend, ib. 
note *. Macers' fees, ib. Arrears due to military of- 
ficers, (but not half-pay,) are arrestable, ib. Future 
debts are not arrestable, 733, 8. What understood to 
be such, ib. Conditional debts, ib. It is only the in- 
terest that can be arrested of debts carrying a yearly 
profit, ib. 9. Current rent, ib. Arrestment on the 
term day, 734, note *. Annuities due to widows, 
734, 9 ; of a debt due by bond which is itself arres- 
table, ib. ; of a bond due to a wife falling under the 
Jus mariii, ib. Competency of arrestment of debts 
due to an executry, 899, 35, note 621. All debts in 



which' the debtor is personally bound are grounj^ at 

. arrestment, 734, 10. Arrestment of a debt in se^iir 
rity, before the term of payment, where the debtor is 
vergens ad itiopiam, 785, 10. Arrestment rendeBs 
the subject litigious, ib. 11. Whether it has effect 
after the death of the arrestee, arrester, and comnuNi 
debtor, ib. 

Loosing of arrestment, 736, 12. Recal of arrest- 
ment by letter from the arrester, ib. note 303. Can* 
tion in loosing arrestment, 736, 12. What arrest- 
ments may, and may not be loosed on caution, ib. 
Loosing toithout caution, ib. note 304. Bonds of cau- 
tion in loosings are received by the derk of the bills, 
737, 13. Effect of loosing, 738, 13. Cautioner's 
liability in a loosing, ib. and note 308 ; in the case of 

. an arrestment executed edictally to attach the debtor's 
effects in the huids of a person abroad, ib. note f. 
Practice in executmg such arrestment, and effeet sf 
it, 739, note 310. 

Forthcoming on arrestment, 739, 15. See Forth- 
coming. Rules of preference in the competition of ar- 
resters between themselves, 741, 18; between ar- 
restments and assignations, 742, 19. Pari passu pre- 
ference of arrestments within 60 days before, or four 
months after bankruptcy, ib. note K Whether a se- 
questration is equivalent to an arrestment in confer- 
ring this preference, ib. note 318. Effect df arrest- 
ment in competition with a commission of bankrupt- 
cy, 743, 19, note 322. Competition of anarrmtment 
used before the death of the comipon debtor with aa 
executor creditor, 736, 1 1, note 302. 

Arrestment Jurisdictionis fundandm causa, 35, 
19. Competency of it where the defender's personal 
status or character is to be affected, ib. note. By 
what courts such arrestment issued, ib. Whether ne- 
cessary, where debtor's effects already fixed in medio 
by multiplepoinding, 36, note ; or where foreigner is ^ 
summoned to communicate proceeds of a poinding, ih.,^,^ 
note 25, The nexus loosed by caution jWicio sisti, $6^^ 
Quinquennial prescription of arrestments, 767, 2Q^ 
Computation of the five years, ib. 768. The prescript' ~ 
may be interrupted by a multiplepoinding, 768, note 
784, 41 ; but not by a suspension, 768, note 16& 

Arrestment, summary, of the person on meditaiio 
ftigiB warrant, 40, 21 ; of debtors within boroi^ 
43, 22. 

Breach of arrestment, 61, 21. Ciril effect of, 738^ 
14; criminal, 1037, 36. 

ARRH^ or Earnest, its effect upon the contract of 
sale, 642, 5. 

ARRHjE sponsaUtia, 118, 3. 

ARR)AGE and Carriage, meaning and efiect of tbe 
terms in leases, 375, 42. 

ART and Part, or accessory to crimes, 1024^ 10 ; bjr 
giving a mandate, ib. ; by giving advice, ib. 12; by 
assisting in the commission of the crime, 1025, IS. 
Abetting, by favouring criminal's escape, dosi not 
amount to art and part, ib. 

ARTICLES, Lords of the, their constitndon and powoi, 
51, 5 ; suppressed as a grievance, ib. 

ARTICLES of roup, 640, note 97. 

ARTIFICIAL or industrial accession, 227, 15. See 
Accession. 

ARTISTS. The property of their inventions how l^ 
cured, 230, note *. 

ASCENDANTS, direct line of, 123, S. Succenios 
of, 790, 7. They succeed after brothers and nsteii) 
791, 7. Order of succession of ascendants, ib. 9. Tbe 
moUier cannot succeed to her child, ib. Conseqwo- 
ces of the rules as to the succession of ascendnts 
792 10 

ASSASsInATION, 1041, 45. Attempt to aaaiii- 
nate, ib. The old privilege of girth and s an ctn u y 
was refused to assassins, ib. 

ASSAULT against deigymen affords a popular actisi» 
.933, 17, note f. Assault and haUi^ pendenU tile, 
1037, 37. 

ASSEMBLY, General, of the church of SeotlandMili 
by royal warrant, 100,6. Whether the pr sssicisf 
king's commissioner indispensable, ib. sole. Iti|H 
risdiction. 111, 24. 
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•tention of the debtor by a messeoger without impri- 
■onment, 946, 42, notes. Bankruptcy by sequestra- 
tion, 962, note f • Reduction of alienations on 
the ground of bankruptcy, 944, 41. Fraudulent 
bankruptcy a species oif stellionate, 1058, 79 ; it is 
tried by the Court of Session, ib. note 220 ; statutes 
against fraudulent bankruptcy, ib. note * ; its pn- 
nishm^i^t, ib. ; form of proceeding, ib. note 221 ; a 
trustee cannot prosecute ad crminalem effcctum^ ib. 
See Reduction. 

Dissolution of partnership by bankruptcy, 657, 26. 
Bankruptcy of a member of Parliament, effect of, in in- 
capadtating, 53, note 42. Proof of bankruptcy in a 
itaddng and sale, 576, 62. A second bankniptcy 
cannot be created without intervening solvency, 750, 

note 834. 

Commission of bankruptcy in England, effect gi- 
ven to it in Scotland, 634, 40, note 92 ; in compe- 
tition with arrestments, 743, 19, note 322. 

BANKRUPT estates, sales of, on acts 1681 and 1690, 
574, 59. See Sale. 

BANK of Scotland, the privilege of naturalization to 
foreign partners of, extends only to or/^ina/ partners, 
923, note 660. 

BANK stock is moveable, 245, 8 ; succession to, 874, 

4. 

BANNOCK, 438, 19. See Thirlage. 

BANS, prodamation of, requisite to a regular marriage, 
124, 10. Evidence of the proclamation, ib. Form of 
it, where the marriage is celebrated by an Episcopal 
dergyman, ib. note f. Effect of it in fixing the com- 
mencement of the husband's curatorial powers, 133, 
22 ; 134, 22. Penalties against the parties, the celebra- 
tor and witnesses where bans not published, 125, 11. 

BARATRY, 1034, 30. 

BARGAINS relating to land must be perfected by 
writing, 607, 2 ; concerning moveables and sums of 
money, prescription of, 766, 20. 

BARON Bailie, 91, 25. 

BARONS. Definition of the name, 50, 3. Greater and 
lesser barons as members of the Scottish Pariiament, 
ib. 51, 4. ^ Their ancient civil jurisdiction, 91, 25. 
Their criminal jurisdiction, ib. 26. A degree of this 
jurisdiction was communicable to their va^Kals, 92, 27. 
Alteration on their powers, by 20. Geo. II. c. 50, ib. 
28. Exception as to the proprietors of collieries and 
salt-works, 93, 29. 

BARONS of Exchequer, 67, SO. 

BARONY, boroughs of, how erected, 91, 25; 93, 30. 
Jurisdiction of the magistrates, ib. ; of Uie baron 
bailie in regulating markets, ib. note 108. Union of 
discontiguous lands by erection into a barony, 288, 
46. It does not withdraw them from the jurisdiction 
of the proper courts of the district, 289, 47. Power 
of licensing forges and breweries within the barony, 
350, 351, 8. Prohibition against the importation and 
Tending of foreign ale, 351, 8. Privileges of a ba- 
rony, 358, 18. It is a nomen universitas, ib. What 
is carried by a general conveyance of a barony, ib. 
Thirlage of barony lands, 440, 22. Competency of 
homing on decree of the baron bailie, 997, 9, note. 

BARTER or permutation, contract of, 648, 13. 

BASE Rights, how fietr agreeable to the principles of 
feudal law, 397, 8. They were andently allowed in 
Scotland, ib. Afterwards prohibited, ib ; but came 
again into use, ib. Difference between base and pu- 
blic rights, 398, 9. Whether base rights reqtdre con- 
firmadon, ib. Base rights postponed by our former 
law to public ones, ib. 10. ; but were otherwise com- 
pletely valid, ib. 11. Both public and private rights 
miost by act 1617 be registered, 399, 12. All dis- 
tinction taken away between them, ib. When seisins 
taken indefinitely on a precept both a tne and de me, 
the right is presumed base, 401, 16. Effect of con- 
firmadon of a base right, ib. See Confirmation. Pu- 
blic Ri^t. 

BASE and Pubtic Rights, 267, 20. 

BASTARDS, how the paternity of, is determined, 
154, note *. Semiplena probatio, 155, note* 180. 
Moiher^s oath in supplement, ib. 972, 14, note 53. 
MTho wtt bastvds, 155, 51. Effect of the donajtdes I 



of the parents m a marriage unlawfol» aa to tte le* 
gitimacy of the children, ib» Wheiier the iaaue of 
a marriage betwixt an adulterer and adultereaa after 
divorce are bastards, ib. 919, 6. They are incapable 
of legal succession, 421, 9. Legitimation of dastards 
by subsequent marriage of the parents, 156, 52. How 
such legitimation may be barred, ib. note 184. Ef- 
fect of it as to the bastard's right of ancceaaioii, 156, 
52. Whether^ he excludes by primogeniture the 
children of a marriage intervening betwixt his pro- 
creation and the subsequent marriage of hia parents, 
ib. A bastard's &ther is not bis administrator-in-law, 
158, 55. Obligation on parents to wMiintiiiw tbeir na- 
tural children, 159, 160, 56. Duration and quatUum 
of aliment due, 160, 56, notes* How curators chosen 
by a bastard minor, 169, note 199. Where the child 
is an idiot, ib. note 189. Who is entitled to the cus- 
tody of a bastard child, ib. notes f and 188 ; 164, 
ttoten * and 193. Parish liable to maintain a bastard, 
212, note *. Titie of the kirk-session poaatbly liable 
to pursue the father before a claim has been made 
against the parish, ib. note 253. llie King suc- 
ceeds as ultimus hceres to bastards, 918, 5. The King's 
right cannot be hurt by a deathbed deed, ib. Bur- 
dens and diligence to which the bastard a estate is lia- 
ble, ib. 919, 5. Gift of- bastard's effects to his credi- 
tors, where there is no donatary, 919, 5, note 659. If 
the bastard has lawful children, the King ia excluded, 
919, 6. The bastard may seUle his heritable estate 
by deed inter vivos, ib. Whether bastards having no 
lawful issue can make a testament, 919, 6. Legiti- 
mation of bastards by letters from the King, 156, 
52; 920, 7. This sort of legitimation hurU not the 
rights of third parties, 920, 7. Bastards are inca- 
pable of legal succession, but not of succession by des- 
tination, ib. 8. Whether a bastard is incompetent as 
a witness on the ground of relationship, 979, 24. 
BASTARDY, jurisdiction of the comnuaaariea in ac- 
tions on the head of, 1 15, 29. 
V^kTlY^YiX pendente lite, 1037, 37. Its punishment, 
loss of the cause, ib. The penal cofvaeqnences on 
bankruptcy of the assaulter are effectual aguinst his 
creditors, ib. note *. The sentence ia not snbject to 
reduction, ib. 
BEASTS, wild, the property of them how acquired. 

223, 10. ^ 

BEATING, or affronting of judges, 10S5, 32. Beat- 

ing or cursing of parents, 1642, 47. 
BEES, property in, 224, 10, note 6. 
BEGGARS and Vagrants. Laws against them exe- 
cuted by the justices, 83, 13.. Sturdy beggare mav 
be compelled to work, 207, 61. Punishment of 
1M8, 39. 
BEHAVIOUR as heir, on passive title c^gestio pro htp- 
rede, 853, 82. What circumstances infer it, ib. 83; 
854, 84. In what cases it is excluded, 854, 85 ; 855] 
86. The heir*s renunciation will not be receired if 
he have already behaved, 860, 93. See Pteaive Titles. 
BENEFICES, temporality and spirituality of them, 
472, 4. Benefices secular and regular, 98, S ; 99, 4. 
Benefices might be infeudated by churchmen under 
certain limitations, 473, 7. By 1564 and 1584, all 
feus of church lands must be confirmed by the Sove- 
reign, 474, 7. Powers of churchmen with regard to 
feuing their benefices, how altered by the RefcMina- 
tion, ib. 8. Parsonage and vicarage benefices, 477, 
12. Church lands fell to the Crown upon the Refor- 
mation, 481, 18. Benefices erected into temporal 
lordships, ib. Lords of Erection, ib. Annexation 
of all church lands to the Crown by 1587, c. 29, 
482, 19. Exception af temporal lordahips, morttt- 
cations, benefices of laic patronages^ ib. ; and manses 
and glebes, ib. 20; as also grants of pension out of be- 
nefices, ib. Feus by churchmen are secured by the act 
of annexation, . 483, 21. Whether the lands only 
which belonged to the church, or the bnda and tithes 
are annexed, ib. 22. New eiectiona declared noil br* 
1592, c. 121, 484, 23. Thirteen yean' poaaeaaiaB 
supports a churchman*s rig^t to a benefioe^ though bt 
produce no titie in writing, 776, 98^ To what sub-- 
jects this prescription dbea not extend, 777, S4b.. 

1. 



BE 



9 



Bl 



Act of sederunt relative to the possession of church 
lands, ih. See Church. Minister. 

BENEFICES, secular and regular, commendators to le- 
vy fruits of, 99, 4. 

BENEFICIUM cedendamm aciionum, 582, 66 ; 
685, 68. A creditor recovering payment of a part' 
on a collateral security does not thereby diminish the 
extent of his principal security, 582, 67. See Cau- 
tioner. Ranking. 

BENEFICIUM eampeieniuB allowed in gratuitous 
ohligations, 6^ 89. Whether allowed to a debtor 
obtaining a oetfto, 1011, 27, 

BENEFiCIUM dwisionU among cautioners, does 
not take place by our law, 680, 63. 

BENEFICIUM inventarii. Entry of an heir cum 
beneficio inventarii^ 843, 68. Requisites to be ob- 
served in authenticating and recording the inventory, 
ib. Eiks to the inventory, ib. and notes * and 499. 
When the heir may serve, 843, 68. Powers of the 
heir by inventory, in selling the subjects and paying 
creditors, ib. 69. Where he is interpelled by a cre- 
ditor, ib. Division among the creditors in a multi- 
plepoinding, ib. Creditors need not rest on an esti- 
mation of the inventory by witnesses, 844, 70. The 
heir is trustee for the creditors, ib. Consequences 
of this, ib. An heir cum beneficio may bring his an- 
cestor's estate to judicial sale, ib. note f . 

BENEFICIUM ordinis of cautioners, 679, 61. See 
Cautioner. 

BEQUEST, 875, 6. Lee Legacy. 

BESTIALITY, a capital crime, 1047, 57. 

BIDDERS at a public roup, how their competition re- 
gulated, 639, note 97. 

BIGAMY, of two kinds, on the part of the man, and 
of the woman, 1045, 54 ; punished with the pains of 
perjuiy, 1046, 54. Effect of a bonajide second 
marriage in belief of the first spouse's death, 151, 44. 

BILL of advocation, 991, 41. Bill of suspension, 
1003, 18. See Advocation. Suspension. 

BILL-CHAMBER, reclaiming days in the, 995, note 
110. 

BILL of indictment to a grand jury, ignoring of, 1062, 
84. 

BILLS, clerk of the, his duty in receiving cautioners 
.in suspensions, &c. 686, note *• 

BILLS, Lord Cbrdinary on the, 58, note. 

BILLS of Exchange, nature of, 62 1 , 25. Whether they 
prove their own dates, ib. Form essential to bills, 

622, 26 ; 624, 28. The creditor in a bill need not be 
designed 622, 26. Bill signed by notaries, without wit- 
nesses, null, ib. note *• Effect of a bill signed by ini- 
tials or by a mark, ib. note 64 ; it will ii0 authorise 
summary diligence, ib. ; proof of such subscription 
where it is denied, ib. Stamp essential for bills, ib. 
Wliere a stamp of lower than the statutory rate has 
been used, ib. ; where of a higher value, ib. ; stamp of a 
different denomination, ib. Effect of vitiation by alter- 
ation or erasure, ib. Alteration after the bill has been 
issued, ib. Effect of want of the address or direction, 

623, 26 ; of want of date, ib. Where the bill bears a 
fixed term in gramio^ ib. note 65. Indorsation of bills, 
623,27. Presumption of onerosity in fovour of indorsee, 
€24tf 27. Recourse of indorsee against the drawer and 
indorsers, ib. ib. Indorsation toithout recourse^ ib. 
Responsibility of a person signing as indorsee in cif- 
cumstances not admitting of proper indorsement, ib. 
note 68. Bilk blank in the creditor's name, and such 
as are unsigned by the drawer, 624, 28. A bill must 
be signed by the drawer to authorise summary dili- 
gence, ib. note 69. Without drawer's subscription an 
action necessary, ib. Whether a blank biU found in 
a defunct's drawers or repositories may be filled up by 
his representative to warrant summary diligence, ib. 

' Liabihty of parties signing a blank stamp or skeleton 
bill, ib. 

Obligations on the drawer, and on the person drawn 
upon, 625, 29. Wherp the person drawn upon re- 
fuses to accept whOe he has Amds of the drawer, lb. 
Acceptance qua cautioner, ib. note 71. Acceptance 
by isiteral parties of a biD drawn oo them conjunctly, 
ibb The orawing of a bill impliet an assignment 
of the debt to £e payee, 625, 29, note 72. £f- 
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feet of payment by the accepter, ib. 30; it extin- 
guishes his debt to the drawer, ib. ; where he was 
not debtor to the drawer, 626, 30. Commission 
money, ib. Presumptidn of value against the accep- 
ter, ib. notes. Acceptance mpra protest, 626, 30. Bills 
after indorsation considered as cuh, ib. 3 1 • Privilege9 
arising there^m to an onerous bona fide holder or 
indorsee, ib. Where the bill has been stolen, bhmk ' 
indorsed, or granted for an illegal considcntion, ib. 
note 74. Ph>of of non-onerosity,fiia/a^/Sd(M, coUnsiony 
ftc ib. and 627, note 76. Indorsation in security or 
in trust, 627, 31. Indorsation after protest, ib. Whe- 
ther such indorsee Uable to exceptions pleadable 
against his indoner, ib. note 77. Diligence must be 
transmitted by assignation, ib. ; also dividends on bills 
ranked on a sequestrated estate, ib. 

Negotiation ofbillsy 628, 32. Presenimentjbr ac- 
ceptance^ ib. Where the biU is payable so many days 
after sight, ib. note 78. Loss of recourse by delay in 
presentment, ib. Circulation of bip before aocep- • 
tance, ib. Where the biU is payable so many days 
after date, 628, 32 ; such bills .require not present- 
ment for acceptance before the term of payment, ibu 
Where the draft has been sent to an Offent to be ne- 
gotiated, or where the payee is directed topresent it, 
ib. note 79. Days of srace, 628, 33. I^otest for 
non-payment, day on which it may be made, ib. 629. 
Noting the biU sufficient to preserve reooarse, 629, 
note 80. Notification to the drawer or indoiser of 
the dishonour, 629, 33. Terms of it, ib. Time with- 
in which it must be made, ib. note 81; in Jbreign 
bills, ib., in inland bills, ib. Whetiier it must be 
written notice, ib. Notice by post, ib. I^tests for 
non-acceptance or non-payment, by whom and where 
to be taken, 629, 33. Whether strict uMpotiaticm ap- 
plicable to bills indorsed after the days of grace, 630, 
S3 ; or to bills indorsed in security, ib. note 83. The 
possessor of a bill neglecting due negotiation loses re- 
course against the drawer, unless the person drawn on 
was not debtor, 630, 34. Whether this is applicable 
to accommodation-bills, ib. note 84 ; or to co-caution- 
ers to a debt constituted by bill, ib. Whether bank- 
ruptcy of accepter or drawer frees from due notifica- 
tion, ib. 

Statutory pri'Meges of bills after protest and regis- 
tration, 631, 35. Summary diligence against the draw- 
er and indorsers before the term of payment in case of 
non-acceptance, ib. 36. Against aU concerned after 
acceptance, ib. note %. Exchange and re-exchange 
of bills cannot be charged for summarilv, 631, ^ 
The omission of protest and registration does not de- 
prive a bill of its ordinary privileges, 632, 37. Such 
omission for six months excludes the benefit of sum- 
mary execution, ib. Certain bills have no privileges, 
ib. 38. Effect of distant term of payment, ib. note 
87. Bills bearing a penalty or clause of interest, ib. 
notes f and 88. Bills drawn for ftmgibles, 633, 3a 
Whether a donation may be constituted by bill, ib. 
notes. Promissory-notes have the same privileges as 
bills, 621, 24, note f. Interest on bills of exchange, 
689, 77. From what date it runs, ib. Pkvsumption 
of payment of a bill, 704, note 233. Transmission 
of bills needs no intimation, 722, 6. Bills of exchange 
are not arrestable, 732, 7. A bill of exchange pro- 
tested for non-acceptance is equivalent to an intimat- 
ed assignation, 742, note 320. Protests of, cannot 
be registered in commissary court-books, 1 16, 30, note 
132. Bills are moveable, 249, 9. Indorsations of, 
challengeidble on the act 1696, 945, note %* 

Sexennial prescription of bills of exchange and pro- 
missory-notes, 773, note. Date from which it runs, 
ib. note 378. Exception of bank-notes or post-bills 
from this prescription, 773, note *. Proof of the debt 
after the six years' by the debtor's writ or oath, ih. 
Where the bill was merely an accommodation, ib. note 
379. Where the debtor depones to the constitution 
of the debt merely, ib. Where the reference ia to the 
surviving partner of a company who qualifies this ad- 
mission by deponing as to ignorance of payment^ ib. 
Where tiie reference is to the representative of the 
deceased debtor, ib. Nature of the writ oo the part 
of the debtor to prove the debt, 774s note. Eflect of 
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marking of partial payment of intereat, kc after the 
six years, ib. note 389 ; of an acknowledgment be- 
fore the expiry of the six years, ib. Effect of the in- 
terruption of prescription where several oUigants, ib. 
Effect of writ or oaUi of one of several obligants, ib. 
Pireseription bars snmmary exeeation, ib. Deduction 
ol Ae yean of creditor's minority, ib. Where the bill 
is drawn by the minor* s tnistee, ib. note 382. 

BIRLEYMEN, or appretiators in poindings 746, 23. 

BISHOP, to whom the title was anciently given, 96, 2. 
Bishop's See or Cathedral, 99, 3. By whom elected 
in the early ages, 100, 7. Scottish bishops chosen by 
the Sovereign, 101, 8. Consecration of bishops, ib. 
Bishop's chapter or council, ib. Their powers now 
devolved on presbyteries, 26, 2. Ancient jurisdiction 
of bishops, 1 13, 25. Bishop's court, ib. See Com- 
missary Court. Chapter.' 

BLACK Acts, 15, 37. 

BLACK-MAIL, punishment of the payers of, 1050, 64. 

BLANCH Holding, 295, 7. It is generally due si pe- 
iatur iantum^ 296, 7. Where these words are left 
out, ib. 

BLANK bonds, 609, 6. Deeds blank in creditor's name 
are null by 1696, c. 25, ib. Exception of the notes 
ol trading companies and indorsations of bills, ib. 

BLANK indorsation of bills, 623, 27. Bills blank m 
creditor's name, 624, 28. Blank stamp or skeleton 
biU, lb. note 69. 

BLASPHEMY, nature and punishment of, 1026, 16. 

BLIND persons, execution oif deeds by, 611, notes *, 
39, 42. They cannot be instrumentary witnesses, 
981, 27, note 80. See Deeds. 

BLOOD WITS cognisable by the sheriff, 77, 4. Also 
by magistrates of certain royal boroughs, 88, 21. 

BL AZON of messengers-at-arms, the badge of their 
office, 94, 32. It must have been displayed at a de- 
forcement to found a prosecution, 1036, S3. 

BOARD and maintenance, in what cases presumed a 
donation, 700, 92. See Aliment. 

BONA et mala Jide, Possession bona ei malajidey 

235, 25. Its effects as tojrucius percepti^ ib. As to 
Jructus pendentesy and fruits natural and artificial, 

236, 26. A title apparently good is sufficient to found 
a bona Jide possession, 237, 27. How malajldes 
is induced, ib. 28. Bonajldes is presumed in the po- 
sitive prescription, and is not requisite in the negative, 
761, 15. Bona fide payment, 703, 3. 

BONDED warehouse, transference of goods in a, 645, 
note 105. 

BONDS, personal, when heritable and when moveable, 
245, 9. Personal bonds bearing interest are moveable 
as to succession, but heritable as to the fiskand rights 
of husband and wife, 246, 10. Bond payable to the 
creditor, his heirs and executors, is moveable, 247, 11. 
Bonds with clause of infeftment and excluding exe- 
cutors are heritable, ib. 12. Bonds of corroboration, 
678, 60. Bonds ojf pension, how far affected by the 
negative prescription, 760, 761, 13. Bonds carrying 
yoirly interest, ib. Bonds of provision are personal 
to the grantee, 879, 9. 

BOOKS, copy right of the authors of, 228, note *. 
See Literary Property. 

BOOKS of merchants, &c. Effect of entries in, to ob- 
viate a plea of prescription, 765, 18, notes. Vicen- 
nial prescriptions of holograph missives, or books of 
accounts, 771,26. Effect of proof by merchants' books 
as against the merchant, 964, 4 ; jottings not sub- 
scribed, ib. Effect in fovour of the merchant, 965, 
4. How books may be supported, ib. Absence or 
destruction of books bars a cesHo^ 1012, note 160. 

BONORVM cessio, \0\Q, 2B. See Cessio bonorum. 

BOyORUM communioy 126, 12. See Communio bo* 
norum. 

BORDER warrants, nature of, 36, 19; 40, 21. 

BOROUGH, definition of, 88, 20. Who are members 
of the corporate body, ib. note 101. Different sorts 
of burgesses, ib. Boroughs royal and boroughs of 
regality, ib. Power of boroughs royal to choose of- 
fioB-bearers, ib. Manner of weir dection regulated 
by the set or constitntion of the borough, ib. Incom- 
petency of minoiB to vote in such elections, or to be 



elected, 188, 33, note 227. Jarisdiction afthe ma- 
gistrates of royal boroughs, 88, 21. Equal fo those 
of a sheriff within his territory, ib. Power of valu- 
ing and selling ruinous houses, ib. In petUr rioCs, ib. 
Jurisdiction of certain royal boroughs in oloodwita, 
ib. , What part of their jwisdictioa is cnmnlatif« with 
that of the sheriff, 89, 21. The magistrates of cer- 
tain royal boroughs are by their charter justicea of dia 
peace, ib. Their powers as such, ib. note 103. 
Theur powers in nmtters regarding the commiiiiity, 
ib. 22, The jurisdiction may be exercised by the 
provost, but is generally by a bailie, ib. In mat- 
ters of piolice, the magistrates and town-eoondl mvat 
concur, ib. Of makmg bye-laws, electing ofiieers, 
proportioning pariiamentary taxations, Ih, Whether 
they may impose a tax, ib. note 104. Distinction be- 
tween such imposition and die appointment of officers 
with fees for the purposes of police, ib. Convention 
of royal boroughs, how composed, 90, 23. Its powers, 
ib. Care of the revenue of royal borougfaa bdongs 
to the crown, ib. No burgess or number of bnigeaaes 
can pursue the magistrates for an acconntiiig^ or 
for mal-administration, ib. note 105. Where they 
have a patrimonial interest, e. p. of pasturage in a 
commonty granted to the borough, ib. The dean of 
guild, his office and jurisdiction, ib. 24; regulating 
buildings, public streets and passages, 91, 24. Hia 
juribdiction depends not on the bailie court, ib. Ju- 
risdiction of the sheriff where the magistrates are par^ 
ties, ib. note 106. Set of a borough, how far it may 
be altered by contrary usage, 19, note 12. Arrest- 
ment, summary, of debtors within borough, 4*3, 22. 
Head courts of boroughs, 78, 5. Powers of the ma- 
gistrates of royal boroughs to erect subordinate cor- 
porations by seal of cause, 214, note 260. ££fect of 
prescriptive possession and exercise of corporate rights 
without charter or seal of cause, ib. 

Boroughs of barony and regality, 93, 30. How 
erected, ib. How magistrates chosen, ib. Their ja- 
risdiction camulative with that of the superior, ib. 
How far affected by the jurisdiction act, ib. note 
i08. Power of baron bailie in regulating markets, ib. 
Limitation of the power of granting leases of the 
rents of the revenues of royal borov^s, 264, 15. 
Whether a royal borough can acquire a servitude for 
the use of the community, 430, note.* Competen- 
cy ofletters of homing on decrees of bailies of boroughs 
of barony or regality, 997, 9, notes. 

BOROUGH Laws, 14, 36. Those ancient statutes ao 
called have now no proper authority, ib. Their use 
in explaining ancient customs, ib. 

BORROWING. Contract of loan or mutuum, 594, 
18. Commodate, 596, 20. Precariufhy 597, 25. 

BOTTOMRY, bond of, on a ship, 651, 17. Effect of, 
whone the ship is lost, ib. A lender on bottomry 
may take higher interest than the legal, 1056, 76. 

BOUNDARIES of heritable subjects, 344, 2. Where 
they are fixed by bounding charter, ib. March- 
stones, 345, 2. Where the charter does not refer 
to a boundary, ib. How controversies as to boun- 
daries determined, ib. How subjects may be acquir- 
ed as part and pertinent, ib. 3. Efiect of a boundary 
by the sea or sea shore, or by a navigable river, 358, 
note 91. How the marches on the shore are adjust- 
ed, ib. Rights of the several proprietors where a 
running water is the boundary of their nropertiea. 
435, 13. See Marches. 

BOUNDING Charter, 344, 2. Effect of it b tmng H- 
mits, ib. 346, 3. 

BREACH of Arrestment. Its nature and pumshmentaa 

a crime, and bv whom cognisable, 1037, 36 ; 61, 21. 

Extent of the damage for, 738, 14. How the damage 

is estimated, ib. note *. 
BREACH of the peace cognisable by the sfaetifl; 77, 4 ; 

also by justices of peace, 83, 13. Power of jmrtioea 

to imprison ex inconiinente in breaches of the peace. 

86, 17. ' *^^ 

BREACH of promise of marriage, how frr a gnmndiat 

damages, 118, 3; 119, notes. 
BREAKING inclosures, puniafameDt of, 1039^ SA 
BREVJS testaium, 266» 17. 



C A 



IS 



C H 



933, 16 ; in a soBpenMon, 1004, 19. Juratory cau- 
tion, ib. note *. In what cases consignation is neces- 
sary, ib. See Cautioner. 
CAUTIONER. Nature of the simple obligation of cau- 
tionary, 678, 61. How it may be -indirectly consti- 
tuted, ib. By mandate ib. ; by letter of credit, ib. 
note 167. Commendation of a party as to character, 
Hec ib. 679. Effect of recommendation, ib.; condition- 
al, by bond of presentation, 679, 61. Benefit qfdis' 
cuanon to cautioners, 679, 61. What meant by dis- 
cussion, ib. ; bankruptcy of the principal, ib. note 168. 
In what case the benefit of discussion is excluded, 
679, 61 ; where the cautioner is bound as full debt- 
or, or conjunctly and severally with the principal, ib. ; 
cautioner in a bill of exchange, ib. note 169 ; cau- 
tioner for the performance of a (act, 680, 62. He is 
fiable only after discussion of the principal, ib. Be- 
nefit nf division among cautioners, ib. 63. When it is 
excluded, ib. A cautioner cannot be bound for more 
than the principal, but may be more strictly bound, 
ib. 64. In what he may be bound, though the princi- 
pal is free, 681, 64. Where the principal has not sub- 
scribed the obligation, ib. All defences pleadable by 
the debtor are pleadable by the cautioner, ib. 

Actio mandtUiy by cautioners against the debtor for 
rdief, ib. 65. What is held to be distress against the 
cautioner to found his action, ib. Competency of the 
action before payment or distress, ib. Where the debtor 
ia vergeni ad inopiam, &c ib. Where the obligation 
is conditional, ib. The action is competent de jure 
without assignation, 682, 65. The cautioner is not 
bound after his relief is cut off, ib. 66. Prescription 
of the debt, ib. Discharge of the principal, ib. ; dis- 
charge in a sequestration of the principal, ib. note 173. 
Acceptance by principal of a composition, ib. Effect 
of delay to enforce a right of hypothec, ib, note 174. 
Renunciation by creditor of securities, 682, 66 ; 683, 
note 175. Discharge of cautioner for the performance 
of an office by neglect of the creditor to controul the 
principal obligant, 683, note 176. In what case the 
cautioner's obligation subsists, and continues after his 
death against his representatives, ib. In what case the 
cautioner loses his relief, 683, 67. 

Mutual relief among co-cautioners, ib. 68. Obli- 
gation on the creditor to grant an assignation to secu- 
rities to the cautioner paying for his relief, 684, 68 ; 
notes *, and 178. Effect of discharge of one of the 
cautioners by the creditors, 684, 68; Competency of 
relief to a cautioner in a bond of corroboration against 
the cautioner in the principal bond, ib. 69, note 181. 
Cautioners suing for relief must communicate eases, 
685, 70. A person paying a debt ex delicto^ or ouasi 
delicto, has no relief, ib. Cautioner in a bond of pre- 
sentation, ib. Magistrates for a debt from debtor's 
escape, ib. 

Judicial cautionary, ib. 71. Cautionary in a suspen- 
sion, ib. Whether such cautioners liable tnough the de- 
cree suspended is turned into a libel, ib.' How they 
are freed, ib. Attestation of such cautioners, 686, 
7 1. ResponsibUity of the clerk of the bills as to such 
cautioner, ib. note *. Where a cautioner in a suspen- 
sion becomes bankrupt, a new security cannot be de- 
manded, ib. Relief of such cautioners, 686, 72. Caution- 
er in loosing arrestment, ib. note f . Cautioners Jucfidb 
sistif wddjudicatutn solvit ib. 73. When such caution 
demandable, ib. How a cautioner Ju^icio sisti may 
be freed, 657, note *. Sums paid by cautioners on dis- 
tress bear interest, 689, 78. Assignations of securities 
by the creditor to a cautioner for his relief, 727, 11. 

Heritable securities in relief to cautioners, 425, 35. 
Their nature and effect, ib. 36. Cautioner in loosing 
of arrestment, extent of his obligation, 736, 12, notes; 
in a confirmation of executors, extent of his liability, 
897, S3, note 621. 

Limitation or septennial prescription of cautionary 
^x^gttgoments, 768, 22. The benefit cannot be re- 
nounced by ^e party entitled to it, ib. In what cases 
this limitation does not take place, 769, 23. It does not 
apply to judicial cautioners, nor to the relief between 
co-cautionevB, ib. In what respects this limitation 
diftm from prescription, 770, 24. How it may be 



stopped, ib. note 373. Effect of diligence within the 
seven years, ib. notes *, f , 374. 
CAUTIO utujructuaria, i/d5, 59. See Liferent. 

CEDENT, 718, 1. See Assignation. 

CELEBRATION of marriage, 119, 5. ; not essential 
that it be by a cleig}rman, 120, 5. Proclamation of 
banns, 124, 10. Pemdties agwnst the parties and the 
clerg3rman celebrating clandestine marriage, 125, 11. 

CERTIFICATE to a bankrupt in England, whether a 
protection in Scotland, 634, note 92. 

CERTIFICATION, decree of, in a ranking and sale, 
577, 62 ; of a summons, 927, 7. Certification con- 
ira non producta in a reduction-improbation, 935, 
2 1 . Whether certification can pass against writings in 
publico cuitodioy ib. 22. Certification of holding pro 
confessOy 973, 17; when it is mcurred, ib. ; how the 
party may be reponed against it, 974, 17, notes. 

CESS, when six months due, bears mterest, 689, 77. 

CESSIONARY, 718, 1. See Assignation. 

CESSIO BONORUM, 1010, 26. Requisites to en- 
title to the benefit of cessiOf ib. It is cognisable only 
by the session, ib. Whether the debtor must proTe 
insolvency, ib. notes * and 148. Term of imprieoa- 
ment necessary, ib. Effect of consent to liberate after 
a month's imprisonment, ib. note %• Imprisonment in 
the Abbey-jail not sufficient, ib. Summons of cessio, 
its narratiFe, 1010, 26. Who are to be called, ib. Cer- 
tificat^.of imprisonment, 1010, 26. What is included 
under imprisonment, ib. note 150. Liberation on bill 
of health, ib. The summons need not be executed 
before liberation, ib. note 151. The debtor must be 
within power of the court at pronouncing judgment, 
ib. Wliether a second imprisonment will supply the 
term of a previous insufficient incarceration, ib. note 
153. The imprisonment must be for debt, ib. ; not 
on criminal warrant, or warrant meditatioJueiBy ib. 
Oath by the debtor, 1010, 26. CouFeyance to his cre- 
ditors, 1011, 26. Decree in the ceuio has no effect 
as to future debts, ib. ; nor against creditors not caD- 
ed, ib. note 155. Liberation before the decree ia ex- 
tracted, subjects the magistrates as for an escq>e> ib. 
note *. The decree does not protect the debtor who 
has made new acquisitions, 1011,27. Proper dili- 
gence must be used against the fimds in the debtor's 
conveyance before a creditor can proceed against him, 
ib. notes f, 156. What the debtor may be allowed 
to retain, ib. note X* Assignation of the surplus over 
what is necessary for aliment, 1012, note 159. Mi- 
nisters, military officers, excisemen, ib. Who are 
debarred from the benefit of cessioy 1011, 1012, 27. 
Debtors from delict, ib. Criminals liable in assyth- 
ment, ib. Fraudulent bankrupts, ib. Damages ex de- 
lictOy ib. note. Extravagance, ib. note 160. Con- 
cealment of funds, want A books, ib. Debtor for ali- 
ment to a bastard child, ib. note 161. Refusal of 
cessio in hoc statu does not bar a new application, ib. 
note 160. Dyvour's habit, 1013, 27 ; now disused, 
ib. note 162. 

CHALLENGE to fight a duel, 1043, 49. Punish- 
ment of the bearer Si the challenge, 1044, 49. Chal- 
lenge of deeds by a minor ex capite minorennit^iis et 
lasioniSf 189, 34. The right of setting aside deeds 
upon extrinsic objections falls under the negative pre- 
scription, 757, 9. Reduction ex capite lectin ib. note 
348 ; 862, 95. See Reduction. Restitutimi. 

CHAMBERLAIN of Scotland, his office and diffnitr, 
74 38. 

CHANCELLOR of a jury, 1071^,101. 

CHANCERY. Of a lord of regality, 79, 7. Brief fimn 
chancery for serring a tutor of law, 166, 6. Verdict 
must be retoured to chancery, 167, 7. See Brieves. 
Service. 

CHAPELS and altarages, 99, 3. 

CHAPTER or Council, Bishop*s, how composed, 101, 
8. Its duties, ib. Consent of the chapter neoessarr 
to all deeds of the bishop, 473, 5. It supplied tlie 
place of the bishop on a vacancy, ib. 6 ; bat only in 
acts of ordinary administration, ib. 

CHARACTER, immoral, disqualificatioB of witnesses 
on the ground of, 978, 23. Whether a master is bonad 
to give his servant a character, 650, 16, note 117. 
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CHARGE or Copy of Citation, 327, 25. On letters of 
horningi 998, 10. Charge against the superior to en- 
ter yassal, 396, 7 ; to enter apprisers, 552, 25 ; to 
enter adjudgers, 563, 41. Charge to enter heir, 542, 
11. It is either general or special, 543, 12. A special 
charge supplies the want of a senrice, ib. A general 
charge fixes the representation, ib. DifiPerent styles 
of the two charges, ib. 13, and 544, 13. General spe- 
cial charge, ib. The heir may be charged intra annum 
deliberandi f ib. 15. Inducia of charge to enter heir, ib. 
CHARTER, constitution of a feudal right by, 265, 17. 
Nature of a charter, ib> ; charters a me and de me^ 267, 
20« Charters original and by progress, 268, 20. 
Charters begin with the granters name, ib. 21. 
What if a charter is granted by one who is not pro- 
prietor, but to which the proprietor consents, ib. 
NarratiTe or recital of a charter, 269, 22; whatfiuth 
due to it, ib. Cause of granting, onerous, rational or 
gratuitous, ib. Stamp duty, ib. note 38. Disposi- 
tive clause, ib. 23* Charter of novodamuSy ib. Qk^p- 
qtudern of charters, ib. Effect of discrepancy betwixt 
the dispositive clause and precept of seisin, 270, 23, 
note *. Whether the novodamus may be an original 
grant, 270, 23, notes. Clauses of tenendas and red- 
dendo, 270, 24. Clause of warrandice, 271, 25. See 
Warrandice. 

Charter of confirmation, 390, 13 ; of resignation, 
402, 17. Charter of union of discontiguous lands, 287. 
45. What lands may be united, ib. Lands incapa- 
ble of union, 288, 45. Whether disponing part of the 
lands united dissolves the union, ib. Whether a sub- 
ject superior may unite lands, ib. 46. Whether the 
privilege of union can be communicated by a vass^ 
to a subvassal, 289, 46. 

Extent of vassal's right under the charter, 344, 1. 
Where the right is a bounding charter, ib. 2. Where 
it is not a bounding charter, 345, 2. Parts and 
pertinents, ib. 3, 4, rt seq. See Dominium utile. 
CHARTER-PARTY, or freighting of ships, 650, 17. 
Nature of the contract, ib. Average, ib. When the 
freight is due, ib. Lay days, 651, 17. Demurrage, 
ib. 
CHA UD Mella, 1 039, 40. See Murder. 
CHIEF BARON of the Court of Exchequer, 67, 30. 
CHILD MURDER, presumptive, on act 1690, 1043, 
48. Repeal of the act, ib. note *. Punishment for 
concealment of pregnancy, ib. 
CHILDREN, lawful, 153, 49. Presumption of le- 
gitimacy of offspring, ib. Paler est quern nuptim 
demonstranty 154, 49. How the legal presumption 
may be defeated, ib. Effect of the concurring testi- 
mony of husband and wife, ib. Of the absence or 
impotency of the husband, 154, 50. 

Natural children or bastards, 155, 51. Children 
bom^of an unlawful marriage, ib.; effect of the bona 
Jides of the parents in determining such childmi's le- 
gitimacy, ib. note 182. Children of the marriage of 
an aduherier and adtdteress bom after divorce, 155,51. 
Filiation of natural children, 154, note * ; 155, note 
> 180. Legitimation of bastards by subsequent marriage, 
156, 52. Its effect upon their right of succession, ib. 
Ban to legitimation, ib. note 184. The King succeeds 
as uUimus hares to bastards, 918, 5 ; except where 
the bastard has lawful children, 919, 6. Legitimation 
€yf bastards by the King, 920, 7. Bastards incapable 
of legal succession, but not of succession by destina- 
tion, ib. 8. See Bastard. 

Natural obligatio^i of parents to their children^ ib. 
53. Father s ri^t to the fruits of their labour and in- 
dustry, 157, 53. Their claim for maintenance, ib. 
Where they have a separate stock, or are forisfamiliat- 
ed, ib. Father's power of administration, ib. 54 ; 158, 
55. Where the child is fatuous, ib. Children's claim 
for aliment, 159, 56, notes. Quantum of aliment due 
for a natural child, and period of its duration, 160, 
notes. Who is entitled to the custody of a natural 
childyib. Children* s obligation qfmainteruince to their 
parents^ 161, 58. Their ckun for aliment against their 
&ther*8 heiTy 161, 58. Duties of honour and obedience 
on the part of children, 163, 59. Children cannot be 



compelled to give evidence'against their parents, 979, 
24. In an action by mother for aliment they have 
been admitted, ib. See Parent and Child. Alimentl 
Bastard* 

Indigent children may be compelled to work as 
servants, 207, 61. Provisions to widow and children 
by heirs of entail, 810, 30. Children are entitled to 
inspection of their deceased father s papers, and to a 
state of his funds, to enable them to make their elec- 
tion between testamentary and legal provisions, 83d, 
note 485. See Heir. Marriage Contract. Provision. 
Legitim. 
CHlROGRAPHUMapuddebitorem repertum pnE- 

sumitur soluiumy 704, 5. 
CHURCH. Greneral distinction of clergy and kuty, 
98, 1. Ancient general districts of the church, ib. 2. 
Those governed by patriarchs at first of equal autho- 
rity, ib. Afterwards the patriarch of Rome acknow- 
ledged the ch^ef, ib. Secidar clergy, ib. 3. Cathedral 
or bishop's church, 99, 3. Collegiate churches, cha- 
pels, and altarages, ib. Clergymen ofbciating in them, 
ib. Regular dergy, ib. 4. Abbots and monks, ib. 
Changes in the ecclesiastical constitution of Scotkmd, 
ib. 5. Abolition of the papal jurisdiction in 1560, ib. 
5. First plan of church government after the Refor- 
mation by parochial presbyters and superintendents, 
100, 5. Archbishops and bishops restored in 1572, 
ib. Church government by kirk-sessions, presbyte- 
ries, synods, and general assemblies, established by 
1592, c 116, ib. By 1597, vacant bishoprics filled 
with preacheirs by the King, ib. Bishops restored by 
1606, ib. Presbytery again in 1638, ib. Episcopacy 
restored a second time by 1662, ib. Presbytery finally 
established by 1689 and 1690, ib. The King supreme 
over the church, ib. 6 ; his power as to its external 
government, ib. General assembly meets by royal 
warrant, ib. ; whether the presence of king's commis- 
sioner indispensable, ib. Bishops by whom elected in 
the early ages, ib. 7. Scottish bishops chosen by the 
sovereign, 101, 8; their election and consecration, ib. ; 
^ their council or chapter, ib. 

Patronage of churches, origin of, 101, 9. Powers 
of patrons, 102, 10. Abolition and subsequent resto- 
ration of patronage, ib. 11. Patrons <^ collegiate 
churches, altarages, and chaplanries, 103, 12. King's 
privil^es as patron, 105, 14. Foundation of a church 
gives the right, ib. 15. Whether patronage a feudal 
right, ib. ; where presbjrtery refuse presentee, 106, 
16. Jus devolutum upon patron's neglect to present, 
107, 17. Ceremony of receiving the minister, 108, 
18, 19 ; 109, 20. 

Patrimony of the church, 472, 4. Temporality and 
spirituality of benefices, ib. Church plate and utensils 
must be provided by the parishioners, 520, 63. Up- 
holding of churches and church-yards is a burden on all 
the landholders, 520, 63. Annexation of lands quoad 
sacroy 521, 64. Alienations of church-lands could not 
be made by bishops without consent of their chapters, 
473, 5, 6. Churchmen anciently might infeudate 
their benefices under certain limitations, ib. 7« Church 
lands fell to the crown upon the Reformation, 481, 18. 
Annexation of church lands to the crown, 48!^ 19. 
Church's right to tithes, 471, e/ seq. Minister's sd-' 
pend, 501, 46. Minister's manse, 510, 55. Glebe, 
514, 59. Minister's grass, &c. 517, 62. Right of 
annat, 522, 65. The positive and negative prescrip- 
tions run against the church, 776, 32. Thirteen years' 
possession supports a churchman's right to a benefice 
though he produce no title in writing, ib. S3. To 
what subjects this prescription does not extend, 777, 
84. Act of sederunt relative to the possession of 
church lands, ib. See Teinds. Benefices. Patron- 
age. Manse. Glebe. Stipend. 

Power of the commission of Uinds to transport or 
erect new churches, .109, 21. Consent of hmton re- 
quisite, ib. Churches, communion cups, and bells, as 
res religiosoy are exempted from commerce^ 2SS; 8, 
Remofal of churches, ib. Property in the acats, ib. 
Who liable for repairs on, or rebuilding the drarch 
and church-yard walls, 520, 63. How the eixpense 
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is allocated^ ib. note *. In what case the heritonmay 
be called on to eidarge or rebuild the church, ib. note 
S05. Jnrisdiction and powers of the presbytery as 
to the repairing or rebuilding of churches, ib. note 306. 

CHURCH Area, right of patron to seat m, 104, 13, 
note 115. WhetW heritable or moveable, 242, 5, 
note f • The right to part of the church area passes 
as pertinent with the lands, 352, 11. It caanot be 
disposed o^ though the materials of the seat may, 
ib. Division of the area, 353, 1 1. Prrndple of the 
division, ib. note *• Whether the owner of a seat in 
burgal church may, on changing his residence, sell it 
to another residenter, 353, 11, note 85. Whether 
such property descends to the heir at law exclusively, 
ib. Who liable for repairing or rebuilding the church, 
ib. note 86. In whom is the disposal of the area, ib. 

CHURCH Courts, their proper jurisdiction, 111, 24. 
General assemblies, synods, and presbjrteries, ib. 
No spiritual act or censure inflictable but in church 
courts, ib. Civil efiects attending the sentences of 
church courts, ib. Abolition of the civil penalties an- 
nexed to excommunication, ib. Distinction between 
ecclesiastical courts and proper church courts, ib. 1 12, 
24. Civil jurisdiction of proper church courts, ib. Of 
presbyteries regarding parochial schools, ib. notes 126, 
127. In the designation of manses and glebes, 26, 2. 
Origin and growth of the civil jurisdiction of ecclesias- 
tical courts, 112, 25. Their jurisdiction entrusted by 
the bishops to their officials or commissaries, 1 13, 25. 
Commissaries come in place of the bishop's court, ib. 
26. Seceding congregations, 215, note. See Com- 
missary Court. 

CHURCH Lands, papal exemptions of, from payment 
of tithe, 478, 14. Infeudations of them to laymen, 
479, 15. Church lands fell to the Crown at the Re- 
formation, 481, 18. Annexation of church lands to 
the Crown, 482, 19. Exceptions, ib. 20. Feus and 
leases by churchmen are secured by the act of annex- 
ation, 483, 21. Whether the lands only which be- 
longed to the church, or the lands and tithes are an- 
nexed, ib. 22. See Benefices. Manse. Glebe. 

CHURCH Regalities, 80, 9. Whether annexed to the 
Crown, ib.. 

CHURCH- YARDS, property of burial phu^es in, 
passes with the lands, 222, 8 ; 353, 1 1. Their ex- 
emption from the ordinary uses of property, 222, 8. 
Pasturing cattle in, illegal, ib. note 5. The minister 
may cut the grass growing thereon, but cannot pas- 
ture cattle there, ib. 519, note *. 

CIRCUIT Courts of Justiciary, 64, 25. Reguhtions 
respecting the time and place of holding these courts, 
ib. 26. and 65, note. One judffe may proceed in his 
colleague's absence, 65, 26. Their civil and criminal 
jurisdiction by way of appeal, 66, 28, note 61. Whe- 
ther appeal competent where no conclusion of a pe- 
cuniary nature, ib. Regulations respecting the service 
and lodging of such appeals, 66, note 62. Effect of 
a judgment dismissing appeal as informal, ib. The 
sentences of the circuit court in criminal matters are 
not subject to review by the High Court, 1073, note *. 

CIRCUMDUCTION of the term for not proving, 965, 
32. See Probation. 

CIRCUMSTANCES, bow a train of, proved to infer a 
promise of marriage, where there has been a subse- 
mient copula, 119, note f. 

CIRCUMSTANTIAL Phiof, 986, 34. In trials for 
crimes, 1071, 98. 

CIRCUMVENTIONand fraud, reduction on the ground 
of, 937, 27. 

CITATION, edictal, of persons forty days absent, 34, 
note ; of persons abroad having estate in Scotland, 
S&f 18. Citation of the persond creditors in a judicial 
sale, 576, 62. Interruption of prescription by cita- 
tum of the debtor in an action, 782, 39. All cita- 
tions to intenrupt prescription must be renewed every 
■even years, 784, 43. Exceptions, ib. Citation of 
dehntos in summonses, 927, 6, note 2. The old 
Chih of edictal citation against persons forth of Scot- 
lud now abolished, ib. Citation on lelten of dili- 
gence, 327, 55. See Charge. 



CIVILLaw, meaning of the term, 7, la EiA&r 
ly dvil, as distinct firom natural, or mixed, 9t| 95. Po- 
sitive or civil law is either divine or human, tb. 26. 
Ciyil or Roman law, its authority and history, 10^ 27. 

CIVIL interruption of prescription, 783, 40. 

CIVIL jurisdiction, 27, 5; how founded^ S3, 15; of 
the Court of Session^ 59, 18 ; oT the circuit ee«rta 
of justiciary, 66, 28; of the Judge Admiral, 68^ 88. 

CIVIL and mixed obligations, 586, 5. 

CIVIL RebeUion, 829, 56. Abolished, 380, 59. 

CIVILIS ratio civiliajura corr ump m g poteti / maimra* 
Ua vero non utique^ 1047, 56. 

CLANDESTINE Marriage, 125^ 11. Pteiahiea against 

the parties, the celebrator, and witnesses, ib. note 14S. 

Whether the parties incur a forfeiture of any of their 

rights consequent on marriage, ib. note 144. Tlie 

•>• kmc-session cannot pursue for the fines, 126, note *- 

CLARE Constat, precept of, 844^ 71. Whether the 
heir entering on such precept becomes pasnvi liable 
to all the ancestor's debts, ib. note 501 ; be ac^tires 
an active title in questions with the superior, 844, 71. 
It is a title of prescription^ 845, 71. In what respects 
it is insecure, ib. Effects of inaccuracy in describing 
the special character of the heir in the precept, 848, 
note f . Seisin on precept of dare constat muai be 
supported by writings, 281, 38. Such precepts hb 
by the death of the grantee, 667, 42*. 

CLAUSE of registration in books of a court does not 
import prorogation of jurisdiction, 47, S8. Clavaes 
irritant and resolutive in entails, 804, 25. Ckuse 
obliging to submit, 1015, 29, note f . Clause of pre- 
emption in a feudal right, effect of, without an irri- 
tancy, 262, 13, note 37 ; 313, 28, note 6a danses 
of a charter, 209, 22, 23, et seq. Clause of irrhancy, 
311, 25. Clause de non alienando, 318, 28. Cttm 
domibuSy tsdificiis, 345, 4. Cum molendinis, 846, 5. 
Cum aucupationibus, venationibus^pkcationtbus, 847, 
6. Cum cuniculiSf Spc. coiumbarm^ SfC* 85^ 7. Cum 
JabrilibuSf brasinU et brueriitj 350, 8. Cum iibero 
exitu et introitu, 351, 9. Cum kerezeidis, 851, 10. 
Clause cum multuris in a charter, effect of, in extin- 
guishing thirlage, 452, 88. Cum decimis indusis^ 
479, 16. Clause of return, 824, 45. 

CLAUSES, doubtful, in obligations, how interpieted, 
697, 87. Interpretation against the granter, ib. la 
a mutual contract, ib. IVoof of meaning by instru« 
mentary witniesses, how far competent, ib. Constrac- 
tion of general discharges, 706, 9. 

CINERGY, secular, 98, 3. Regular, 99, 4. Abofi- 
tion of the papal jurisdiction, ib. 5. Changes ia the 
ecclesiastical constitution of Scotland, ib. Final eita- 
blishment of presbyterian church government, 100^ by 
Bishops by whom elected in the early ages, ih, 7. 
Scottish Bishops chosen by the Sovereign, 101, S. 
Provisions for tne support of the deigy at the Rdbr- 
matta, 480, 17. See Church. Clergyman. Furai- 
age. 

CLERGYMAN having the charge of a perish stjfed 
in canon law a presbyter or reotor» in ours a psnoa, 
101, 9. He had right to benefice propria jure diet 
canonical admission, ib. Whether in toe eariier sgei 
the people elected their own pastors, ib. Ftemti- 
tion of, to a church, 103, 11 ; of an jmastaat sod 
successor, ib. note 1 14. Where pre sbyt ery nkts 
presentee, 106, 16. Disqualification, 107, 17. Ce- 
remony of receiving minister to his diurch, 106^ 18> 
Collation by bishop formerly necessary, ib. 19. Foni 
of admission at present, 10^ i$^ note. Power of the 
conmiission of teinds in augttienting and modifyiBg 
stipend to ministers, 109, 21. The import efito de- 
crees subject to the Court of Session, 1 10, 22. ¥aA 
for augmenting or modiMng stipends, ib. 23. Hie 
commission regulates sucn stipends only as ansa tai 
teinds, ib. 23. How minister provided where a dbntb 
is erected where there are no thhes. 111, 23- b 
boroughs, ib. Where a second drarch erected inaaoU 
parish, ib. How the minister ofaneiw erased chnekii 
entitled to a judicial aug ni e nlati on, ib. CleigyBsactf 
be received mto orders, or mjonwii^ only by seanan 
of church court. 111, 24. Eibct of d e |i ff if a ti oip, HI| 
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Session, qua such, %• Its powers in augmenting or 
modifying stipends, regulated by statute, ib. note 124. 
The commission regolates sncb stipends only as arise 
from teinds, ib. 23. They hare no jurisdiction in an 
augmentation by the minister of a borough, claimed 
from funds under the management of the magistrates, 
ib. Ill, 23. Powers of the Court of Session, as a 
commission for the valuation and sale of teinds, 492, 
34. See Teinds. 

COMMISSIONER of Excise cannot act as a justice of 
peace in excise matters, 87, 19. 

COMMISSIONER, King's, to the General Assembly, 
100,6. 

COMMISSIONERS appointed by court, may claim 
payment from either of the parties, 33, note 18. 

COMMISSIONERS, Lords, of the Jury Court, 72, 
note 77. 

COMMISSIONERS of Supply. Their powers in 
conjunction with the justices as to highways, 85, 14. 
Meetings, 85, note. Their jurisdiction for levying 
the land-tax, 93, 31, note 109. Their qualification, 
93, 31. Penalty for acting where unqualified, 94, SI. 
Jurisdiction of the Court of Session in questions as to 
their qualification, ib. and 59, 18. Their jurisdiction 
as to die establishment of schools, failing the heritors, 
112, 24. 

COMMITMENT, imprisonment on warrant of, by jus- 
tice of peace, 86, 17. 

COMMIXTION and Confiision, acquisition of property 
by, 229, 17. 

COMMODATE, nature of the contract, 596, 20. Sub- 
jects of it, ib. The property remains with the owner, 
ib. On whom is the loss where the thing lent pe- 
rishes or becomes worse, ib. Where the blame of loss 
is chargeable on the borrower, ib. The subject of 
commodate is for a certain time and purpose, 597, 22. 
Consequences of this on the obligations of the lender 
and borrower, ib. When the lender is bound to pay 
the borrower what he has disbursed on the subject, 
ib. 23. Actio commodati directa et contraria^ ib. 24. 

COMMON Agent in a ranking and sale cannot be pur- 
chaser at the sale, 265, note 38 ; 578, note 376. 

COMMON Debtor, 728, 2. See Arrestment 

COMMON Law, what understood by, 11, 2a 

COMMON Pasturage, servitude of, 435, 14. In this 
servitude, an action of sowming and rowming is ne- 
cessary to ascertcdn the several proportions, 436, 15. 
How the right is constituted, ib* 16. 

COMMON l^operty. March fences are such, 346, 4 
. Right of dividing common property, 674, 56. Right 
of part owner of a ship to insist for a sale, or that his 
share shall be purchased by the other owners, ib. Di- 
vision of lands belonging in common to the heir and 
tercer, 675, 55 ; of lands belonging to heirs-portioners, 
ib. Commonties, ib. See Commonty. 

COMMONS, House of, 52, 7, et se^. 

COMMONTY, nature of the possession of a commonty, 
345, 3. Division of commonties under act 1695, 
c- 38, 675, 56. Exception of commonties belonging to 
the Crown or to royal burghs, ib* Who entitled to de- 
mand division, ib. 57. What subjects may be divided, 
ib. Rides of division, ib. 676, 58, notes. 

COMMUNICATION of eases by cautioners suing for 
relief, 685, 70. 

COMMUNIO BONORUM betwixt husband and 
wife, 126, 12. Subjects to which it extends, ib. 
What extempted from it, ib- Husband's power over 
the goods in conununion, ib. 13- Renunciation or 
exclusion of this power, 127, 14* Division of the fund 
on dissolution of the marriage, 146, 39; 148, 41. 
Husband who in liege potutie can alienate the society 
goods, ceases to have that power before his death, 
838, 15. See Marriage. Succession* 

COMMUNION Elements, modification of a sum for, 
by the commission of teinds, 507, 50* 

COMMUNITIES and corporations, their rights and 
privileges, 213, 64. How constituted, 214, ib* Their 
powers, 215, ib* How dissolved, 216, ib* Effect of 
the dissolution as to the individuals and creditors, ib. 
See CofpoKBtions* 

COMMUNITY of a borough, 88, 20, note 101. See 
Bofov^h* 



COMMUTATION of thirlage under 39. Geo. HL 
c 55, 453, note f . 

COMPANIES. Public trading companies are proper 
corporations, 215, 64* How such companies are oon- 
stitttted, 657, 28* Transfer of their stock, ib. How 
they are bound, 658, 28. Public companies not in- 
corporated, ib* note 133- Joint-stock banking (»m- 
panies may sue and be sued in name of (he ma- 
nager, cashier, or other principal ofiBicer, ib. How other 
public companies not incorporated are to sue or be 
ssed, ib* The stock of public or private companiea 
is moveable, 245, 8, note 24 Seisin must be given 
to the partners of a private company individually, 277, 
note 44* Society or copartnery, 65 1, 18* See Partner- 
ship* 

COMPARATIOUterarum, proof of foigery by, 1053, 
71. Distinction whether the comparatio goes to prove 
a deed to be written by a person, or not to be writ- 
ten by him, ib. 

COMPENSATION. Extinction of obligationa by, 707, 

11. Its effect, ib. Whether it operates ipso jure, ib. 

12. It is not admitted on a prescribed debt, 708, 12. 
Where one has several debts on which it may be 
pleaded, ib. It may be passed from before sentence, 
ib. Its effect in stopping the currency of interest, ib. 
Each of the parties must be debtor and creditor in 
his own right, ib. 13. Whether it is pleadable between 
company debts and private debts of partners, ib. 
note 239. Effect of bankruptcy or rights of third par- 
ties in such questions, ib. Compensation between the 
parties to an insurance contract, ib. In compensation, 
each of the parties must be debtor and creditor at the 
same time, 710, 14. The mutual debts must be of the 
same quality, ib. 15; and must be dearly ascertained, 
71 1, 16. In what cases debts, though liquid, cannot be 
compensated, ib. 17. Where debts are acquired firom 
a bad intention, or where the compensation would 
void the diligence of third parties, 712, 18. Whether 
compensation is admitted to supply the place of con- 
signation by a reverser wishing, to redeem, 415, 19. 
It is only pleadable before sentence, ib. 19. Recom- 
pensation, 713, 19. 

COMPETENCY or incompetency of a judge, 44^ 22, 
45, notes, 

COMPETENT and Omitted, plea of, 712, 19 ; 993, 9. 

COMPETITION of apprisings, 550, 23. Between sa 
apprising and a right of annuahient, 555, 31, 38L 
Pari passu preference of all apprisings within yev 
and day of the first effectual, 555, 30. First effeetad 
apprising, ib. 31 ; or adjudication, 550, 23, note *. 
Competition between annualrenter and adjudger, 54d» 
note *. Between the heir and executor ci an adjuc^- 
er for arrears of interest, 565, 45. Ranking of en- 
ditors in a judicial sale, 576, 62. How a creditor 
who has a catholic right most a{^ly that in conpsd- 
tioOp 581, 66. How far he is bound to grant as8^;iii- 
tions to secondary creditors, ib. 582. Wlietber i 
creditor recovering part payment upon a coDatflnl »- 
curity diminishes the extent of his principal secontfi 
382, 67. All personal obligations on which no ^ 
ligence has followed come in pari passu, 727, 1. 

Competition between a foreign assignment and m 
arrester, 636, 42 ; between two assignations, 720, 
3 ; between an assignee and an executor, ib. Prefe- 
rence of arrestment after the death of the tnsM, 
736, 11. Competition of an airester with aa«ts- 
cutor creditor i^ter debtor s death, ib. Rvki if 
preference in the competidtm of airesters 
themselves, 741, 18. Competition of 
with assignations, 742, 19. Pari passu ^ 
of arrestments within sixty days before or firar i 
after bankruptcy, ib. note *• CompetitiiMi ef v- 
restments with a commission of bankruptcy, 749^ 
19 ; note 322. Between a poinding and lunjitaiMt. 
745, 21. Pari passu preference of poindingi wtAr 
the bankrupt statute, 750, note * ; between crafim 
and heirs of provision, 818, 39. Where the heoiham 
a right of fee or jus crediti, 820^ 4(K For vmtMd 
rents between the executors of ft^imffurwrt hv flri 
the heir of the persim kit isftft, SS6b 886^ A 
Competition of brieves, 837, 60 ; CB^ mM IK 



CO 



17 



c o 



Adrocation from the sherifT or Lord Ordinary in 
such competition, 840, note 495. 

Competition between the creditors of a defunct and 
those of the heir, 869, 101. IVeference of ancestors 
creditors, under 1661, 870, 101. How the competi- 
tion is rc^^ated, where the heir has within the Uiree 
years been sequestrated under the bankrupt statute, ib. 
note 558. Competition between the creditors of a de- 
funct, and those of the heir who claim under deeds 
granted within a year of the ancestor s death, 870, 
102. Pari passu preference of a deiimct*s creditors 
by citation of the executor, or obtaining decree as 
executor creditor within six months, 908^ 46. Effect 
of a decree whUe the fund is undistributed in the 
hands of the executor, ib. note 647. Rules of prefer- 
ence after expiry of the six months, ib. 46. Rules 6f 
preference in competition among a defunct's creditors 
and legatees, 905, 43. In competition between de- 
funct's creditors and next of kin, 909, 46. 

Competition between heritable creditors for move- 
ables on the lands, and the personal creditors in a se- 
questration, 930, note 10; betwixt Crown's extent and 
landlord's hypothec, 67, note f , and note 64 ; 392, 
notes f and 154. Rules of pi^erence between the 
superior and the creditors of a rebel, 339, 75. Rules 
of competition in single escheat, 339, 77. In liferent 
escheat, 340, 78. Between an annualrenter and arrest- 
er, 422, 32. - Between several annualrents, 423, 32. 
COMPLAINT, summary proceeding by, without sum- 
mons, 929, 9. 
COMPOSITION due by singular successors on entry 
with the superior, 396, 7. A year's rent of the lands 
is the Composition demandable, ib« To what deduc- 
tions the year's rent is subject, ib. note *. Composi- 
tion due on the entry of singular successors where the 
vassal has subfeued, ib- note 161. Composition on 
the entry of heirs of entail, 396, 397, 7, notes * and 
162* Composition paid to superior for entering an 
appriser, 551, 24* See Entry. 
COMPRISING. See Apprising. 
COMPUTATION of time. How the year and day is 
conftputed in reckoning the pari passu preference of 
adjudications within year and day of the first effectual, 
555, 30. In reckoning the annus deliberandi of ap- 
parent heirs, 832, 54. Computation of the sixty days 
from the date of a deed in a question of deathbed, 
864^ 96, notes + and 541. Computation of the sixty 
days befbra bankruptcy under 1696, 944, note 26- 
COMPTROLLER of Exchequer, 67, 30. 
CONCEALMENT of F^ds is a bar ioucessio, 1012, 
note 160; of criminals, or abetting, 1025, 13 ; of pri- 
macy, 1948, 48, note *• 
CONCLUDED Causes, 985, 32. 
CONCOURSE of ActiQUB, 957, 64 Concourse of the 

Lord Advocate, 1021, 2. 
CONCURS US ddfiH H crediii in compensation, 707, 

11, 12, sejmr. 
CONDICTlO indebiii, a debtor m a natund obliga- 
tion iriio has discharged it by payment cannot recover 
h by, 586,4. Inddnti solutio, 672, 5if. Claim for 
repayment by eandictio inddfiti, ib. In what cases a 
etmdiciio does not lie, ib. 673, 54. CandicHo ob tur- 
pern causam^ 589, 10. 
CONDICTlO causa daJta causa mm secuta, 589, 10. 

See Restitution. 
CONDITION, si Sim liberisdecesserU, 825, 46. Whe- 
ther the rule is confined to the case of immediate 
chfldren, ib. note 469. 
CONDITIONAL Obligations, 587, 6. Nature of, ib. 
Difigenea competent to creditors in conditional debts, 
ib* Obligations in diem ineertum are conditions, ib. 
7. AppHeatioQ of this to legacies and bonds of pro- 
▼iaion, ib. note *. Articles to which one party is 
bomd are not conditions, ib. Obligation in favour of 
cUldren yet to be bom, 588, 8. Conditional legacy, 
«77, a 
CONDITIONS in feudal grants, effect of, where no 
irritancy, 261^ IS. Condttions resolutive and suspen- 
sive m the eonthfet of sale, 64/7, 648; 11, note 108. 
. Coaditiona adjected to obligations^ 694, 85. Impos- 
siUe oonditionsy ib. Unfavonrablo coodhionsy ib. Re- I 
straitttaonmarriageyib. Potestative conditions, 695, 85^1 
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CONFESSION of the party in an action, proof by, 986, 
33; of a pannel in a criminal trial, 1069, 96. See 
Criminal Prosecution. 

CONFlDENTand conjunct persons, reduction of deeds 

to, under 1621, c. 18, 938, 28. 
CONFIRMATIONbva superior, form of, 399, 13. IVe- 
ference of public rights determined by the date of con- 
firmation, 400, 14. EffecU of confirmation, ib. 15. 
It operates retro to the date of the right confirmed, 
ib. Effect of a mid impediment, ib. Confirmation 
of a seisin on an indefinite precept, 401, 16. Of a 
right only holding base of the grantor, ib. Effect of 
such confirmation, ib. and 398, 9. See Public Rights. 
CONFIRMATION of executors, 892, 27. Definition 
of confirmation, ib. Confirmation of a testament, 
testamentary, ib. Of a testament dative, ib. Ori- 
gin of confirmation, ib. 28. Quot of testaments, 
ib. Now prohibited, 893, 28. Also compositions to 
the judges, ib. note 606. In what comnussariot 
the testament must be confirmed, 893, 29. Every 
sheriffdom and stewartry now constitutes a oommis- 
sariot, ib. note 607. Testaments of Scotsmen dying 
abroad must be confirmed at Edinbuigh, 893, 29 ; as 
must those of persons who have no fixed residence, 
ib. Confirmadon, when essentially necessary, and 
not so, ib. 30. Subjects requiring no confirmation, 
894, 304. SpcMl assignations, ib. General disposi- 
tions or assignations require it, ib. note ♦. Confir- 
mation not necessary to vest the legiUm voAjus rdk" 
t4B, 894, 30. Whether it is necessary to vest the 
dead's part in the next of kin, ib. note 611. Whether 
the succession of next of kin now vests ipsojurct ih. 
Confirmation by the next of kin of the widow and 
children, 895, 30. Moveables capable of actual poa- 
session viafacti need not be confirmed, ib. Rutial 
confirmation not now allowed, ib. note 614. Confir- 
mation by an executor nominate establishes the right 
in those having the radical interest, 895, 30. Bond 
of corroboration to the next of Idn supersedes confirm 
mation, ib. note f . 

Form of confirmation, 896, 31. Confirmatioii 
of a testament where executors are named, and a 
testament dative, ib. 32. Confirmation must be 
upon inventory, ib. 33. Nature of the inventory, 
ib. Where there are two or more executors qua 
nearest of kin, and one only confirms the whole, ibJ 
note 619. Executors, (except executors creditors,) 
must now confirm the tohole moveable estate, 897, 
33, note 620. Eik to such confirmation, ib. Cau- 
tion to be found by executors, ib. note 621. Not 
required from executors nominate, ib. Caution- 
ers^right to be relieved of his liability, ib. Ancient 
form of letters charging to confirm, 897, 33. Confir- 
mation on general letters now prohibited, 898, 33. 
Con^rmation of executors-creditors, ib. 34. Notice 
of the application, ib. note 622. Such confirmatioii 
may be limited to the amount of the debt, ib. note 
623. Nature of such executor's right, 898, 34. In 
competition with an arrester during debtor's life, ib. 
note 624. Where the executor has confirmed mora 
than the amount of his debt, 898, 34. How a credi- 
tor ought to proceed who has not constituted his dd>t 
during the debtor's life, 899, 35. Competency of ar- 
restment of debts due to the executry, ib. note 626. 
Where the executors are foreigners, ib. Confirmed 
tion of executors ad omissa vd male appretiaia, 899, 
36. Where an executor has intermeodled with sub- 
jects not in his confirmation, 900, 36. In thia con- 
firmation the principal executor must be made a par- 
ty, ib. 37. A creditor partially confirmed cannot eik 
to his confirmation after another has applied for con- 
firmation ad omissa, but he may be conjoined with 
hini, 901, 37, note 630. A creditor confirmed ad 
omissa may call a creditor partially confirmed to ac- 
count, ib. 

Nature of the office of executor, 901, 38. Execs- 
tors ad non executa^ ib. Licence to pursue befiire 
confirmation, 902, 39.' Who entitled to a licence, ib. 
What is equivalent to rlicence, ib. Where the eze* 
cutor dies before confirmation, ib. Efibct'of diligence 
used by an executor upon a licence, 902, 89. Exe- 
cutors hold the office pro indiviso, 903, 40. Confir- 
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mation of an executor docs not infer a pro|>cr rcprc- I 
sentation 6f the deceased, 903, 41 . See Executor. 

Jurisdiction of the commissaries in the confirma- 
tion of testaments, 115, 29; 116, 30. 

CONFISCATION. See Escheat. Superiority, 

CONGREGATIONS, Seceding, are not corporations, 
215, note. How their property is vested, ih. How they 
may pursue, ih. Sentences and proceedings of their 
ecclesiastical courts, ih. Rights of the majority and 
minority in case of schism, ih. note 261. 

CONFUSION and Commixtion, acquisition of pro- 
perty by, 229, 17. 

CONFUSION, extinction of ohligations by, 715, 23. 
In extinction by confusion we must distinguish be- 
tween principal and accessory obligations, 716, 24. 
In this point the Roman law differs from ours, ih. 25. 
Rights purchased by an apparent heir against the 
estate of his ancestor are not extinguished confustoncy 
717, 26. Confusion sometimes produces only a tem- 
porary suspension of the right, ih. 27. 

CONJUNCT and Confident persons, reduction of alie- 
nations to, under 1621, 938, 28. Who are esteem- 
ed conjunct and confident persons, 939, 31. See Re- 
duction. 

CONJUNCT Rights, 614, 34. Rules governing the 
succession of such rights, ih. et seg. Not only feudal 
subjects but bonds may be granted in conjunct fee, ih. 
Conjunct fees granted to strangers, ib. 35. Where 
the right is to two jointly and their heirs, ib. ; to two 
jointly and the longest liver and their heirs, ib. ; to two 
strangers, and to the heirs of one of them, ib. Where 
a right is taken by a father to himself and his son n(h 
minaiitny and to his son s heirs, the fee is in the fa- 
ther, ib. Right to a person in liferent, and to the 
heirs of his body nascituri in fee, 815, note *. Where 
the right is for the parent*s liferent use allenariy, ib. ; 
or to a parent '' in liferent alimentary,*' ib. ; to trus- 
tees for behoof of the father in liferent, and his children 
nascituri in fee, ib. 

Rights taken to husband and wife in conjunct 
fee and liferent, 815, 36 ; and to the heirs of their 
body, or their heirs indefinitely, ib. In. what 
cases the person from whom the subject originally 
flowed is accounted fiar, ib. Wliere the right is tak- 
en to the wife's assignees, 816, 36. Where the wife's 
heirs are more favoured, ib. The person is fiar on 
whose heirs the last termination falls, ib. Where there 
are intermediate substitutions, ib. Where the right is 
to the husband and wife, and to the longest liver and 
their heirs, ib. Rights to corporate bodies, ib. 37, 
and 817 note 444. 

CONJUNCTION of Adjudications, 557, note ♦. 

CONJURERS, 1027, 18. 

CONQUEST, heirs of, 795, 14. Distinction between 
heritage and conquest, ib. Succession to conquest 
among females, 796, 15. What is accounted con- 
quest, ib. All rights requiring seisin are acx^ounted 
conquest, ib. 16. What rights are not held as con- 
quest, 797, 16. Provisions of conquest in a marriage- 
contract, 822, 43. What understood by conquest, ib. 
All conquest must be free after the deduction of debts, 
ib. An obligation of conquest does not bind the fa- 
ther so strongly as a special provision, ib. No action 
lies at the suit of a child against the father to liquidate 
the conquest, ib. 

CONSANGUINEAN, brothers and sisters, succession 
of, 791, 8. See Succession. 

CONSANGUINITY and Affinity, computation of the 
degrees of, 123, 8. In what degrees marriage is pro- 
hibited, ib. 9. Consanguinity affords a declinature of 
a judge, 45, 26. Affords an objection to witnesses, 978, 
24. In what case this objection is repelled, 979, 24. 

CONSECRATION of Bishops, 101, 8. 

CONSENSUAL Contracts, 639, I. 

CONSENT constitutes marriage, 1 17, 2. It must be 
free and voluntary, ib. note *• Express or tacit con- 
sent, 1 19, 5. Marriage cannot be dissolved by con- 
sent, 145, 87. Obligations arising from consent, 639, 
!• Who are incapable of consent, 117, 2, notes f, 
134^ and 593, 16. Effect of a person signing as con- 
senter to a disposition or charter, 268, 21 ; 271, 25. 



CONSERVATOll of the Scottish privileges at Cinlp- 

verc, his jnri8<liction, 95, 34. 
CONSIGNATION of redemption money by a reverser, 
415, 19. Form of consignation, ib. Whether eom- 
pensation admitted to supply the place of consigDa- 
tion, ib. Instrument of consignation, ib. Effect of it 
in fixing the money on the consignatary* ib. KfiKt 
of it in stopping the currency of interest, ib. Wbedwr 
the consigned money is heritable or moTeable« 417» 
23. How it is attached, ib. note 169. Conngmtion 
of money, judicial or voluntary, 602, 31. On whom 
lies the risk, ib. Who is entiUed to the interest, 603, 
81. Consignation of price by a purchaser at a judi- 
cial sale, 578, 63, note | . Whether consigned money 
is arrestable, 732, note f. Effect of consignation in a 
question of payment, 704, 5. It stops the currency 
of interest, ib. In what cases consignation necessary 
in a suspension, 1004, 19, note *. Where coongna- 
tion is stipulated by private paction, ib. note 129. 

CONSISTORIAL Court, meaning of the term, 113, 
25. Consistorial causes peculiar to the commisHariyy 
115, 29, 30. See Commissary Court. 

CONSOLIDATION of property and superiority by 
signation ad remanenttam^ 403, 19. Where the 
perior purchases the property, ib. Wliere the 
purchases the superiority, ib. Nature and effect of 
resignations tid remanentiam^ 403, 20. Whether con- 
solidation may be effected by precept of dare cornUU 
by a heir to himself, where both property and supe- 
riority accrue to him, 852, 81 ; 853, note 52Sw 

CONSTABLE of Scotland, his ancient jnrisdiction, 74, 
37. Inferior constables, ib. All heriteble ecmstalm- 
laries abolished, except die office of high conttaUey ib. 

CONSTABLES, officers of peace, how ^ipointed, 85, 
16 ; their duty and office, 86, 16. 

CONSTATy precept of clare, 844, 71. See Oan 
constat. 

CONSTITUTION, decree of, 567, 47. 

CONSTRUCTION of doubtful danses m dbligatioDi, 
697, 87. In discharges, 706, 9. Deeds of a testa- 
mentary nature receive a more libera] intcrpretatioo 
than deeds inter vivos^ 882, 14. Meaning of the wivd 
heir, 825, 47. Rules for ascertaining f n dubio wbo ii 
meant by it, ib. The legal meaning of the term miBt 
sometimes give way to presumed intention, 827, 48. 

CONSTRUCTIVE delivery under the contract of nk, 
645, note 106. 

CONSUETUDTNES Feudorum, 257, 5. 

CONSUETUDINARY Law, II, 30. Its audwri^, 
17, 43. Sometimes requines evidence to prove tw 
custom, 18, 44. Effect of custom in altering kwi, 181 
45, 19, note 12 and 20, notes. Consuetadiairf liV| 
local or universal, 19, 46. 

CONSUMMATION, conjunctione carpontmy notei- 
sential to the constitution of marriage, 117, 2. ¥^ 
ther this is necessary after private dedantioa «f eta* 
sent, oer verba de prcBsentiy 121, note IS9L 

CONTEMPTS of Court, power of judges lo vmik 
30, 8. 

CONTERMINOUS Lands, obligation im the mm- 
tors of, to build march-dikes, 346^ 4. See Mmeii 

CONTENTIOUS Jurisdiction, distinctioii hetwm il 
and voluntary jurisdiction, 26, 4. 

CONTINGENCY, advocation on tlie gnrand d, M 
note 100. 

CONTINGENT Legacy, 878, 9. 

CONTRA non valentemafferenaneurriiprmmifti»t 
779, 37. 

CONTRACTS. ObligationB by, 598, 1ft. Wk«s 
incapable of contracting, ih. Idiots, pojNii^ dmIwA 
dumb persons, ib. Effect of driml^mMM of amf^ 
contracting, ib. Whether legal incapacity by MiMmkr 
can be pleaded by a party after contnMtiu, ik H0V 
consent held to be excluded, 594, 16. ^MCt of cntr 
in the essentials, ib. Where the enror lies ariy ii Ae 
accidental qualities of the subject, ib. Efiectof ftvii 
or dole, ib. Effect of violence or menace of 9hkwr% 
ib. 

Division of contracts by the Rtaaa kw, 5M^ 17* 
Real cantraetSy ib. MuHtum or loa% ih. 1& Cm^ 
modate, 596, 20. /Vecflnma, 597, 85. 
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comts-martial, ib. Number and rank of the officerH 
on general courts-martial, ib. Nine must concur to 
inflict capital punishment, ib. Appeal only to the 
King, ib. Remedy where they exceed their powers, 

ib. 

COURTSHIP before a coptda^ how proved to consti- 
tute marriage, 1 19, note f • 

CREDIT, Letter of, cautionary obligation by, 678, 61, 
note 167. 

CREDITS, Cash, heritable securities for, 425, 36, note 

177. 

CREDITORS, ranking of, in a judicial sale, 576, 66. 

' Cieditors of a defunct, confirmation of, as executors- 
creditors, 898, 34. Reduction of deeds to the pre- 
judice of crediton under 1621, c 18, 938, 28; on 
the second branch of the act 1621, 942, 37 ; on the 
act 1696, c. 5, 944, 41. See Sale. Competition. 
Reduction. 

CREDULITY, oath of, 968, 10; 975, 18. 

CRIMES, 1020, 1. Crimes as differenced from de- 
licts, 1021, 2. Public crimes by the Roman hiw are 
such as might be prosecuted by any citizen, ib. This 
not allowed by the law of Scotland, ib. The King's 
advocate is vested with the power of prosecuting all 
criminals, ib. Private parties may sue with his con- 
currence for reparation of injuries, ib. All crimes are 
not punishable by law, ib. 3. Whether all transgres- 
sions of law are punishable, 1022, 4. There can be 
no crime without dole or malice, ib. 5. The most 
culpable negligence is not equipollent to dole, ib. ; 
yet it may sometimes subject to arbitrary punishment, 
lb. Whether drunkenness excuses from criminality, 
ib. Infanta are incapable of crime, and pupils nui 
nudkia suppUat iBtatem^ 1023, 6 ; as are idiots and 
furious persons, ib. 7. All dole is presumptive, ib. 
8. Whether an attempt to commit a crime is punish- 
able, 1024, 9. Accessory to a crime, or art and part, 
ib. 10. Accessory by giving a mandate, ib. J 1 ; by 
advisiog to commit a crime, ib. 12; distinction in 
this case between atrocious crimes and slight delin- 
quencies, 1025, 12. Accessory by assisting in the 
commission of a crime, ib. 13. Abetting of crimes 
by concealing the criminal or favouring his escape, ib. 
Whether the commands of a prince, a father, a master 
afford excuse, ib. 14. The atrocity of crimes is mea- 
sured by their consequences to society, ib. 15. In 
capital crimes the single escheat of the criminal falls 
upon conviction, 1026, 15. 
Crimes agunst God, 1026, 16. 
Crimes against the state, 1028, 19. 
Crimes against particular persons, 1039, 40. 
Absent persons cannot he prosecuted criminally, 
1061, 83. Forms of proceeding in the trial of crimes, 
ib. 84. How crimes are extinguished, 1074, 103. 
By the death of the criminal, ib. ; by the sentence of 
the law, ib. 104. ; by pardon or remission, ib. 105, 
and 68, 32. This, however, does not exempt from 
the claim of assytbment, 1075, 105. Acts of indem- 
nity, ib. 106. Smaller injuries extinguished by for- 
giveness of the party injured, 1077, 108. Crimes are 
likewise extinguished by prescription of twenty years, 
ib. 109. Particular statutory crimes prescribe in a 
shorter period, ib. 1 10. See Criminal Prosecution. 

CRIMEN dolo contrahitur, 1022, 5. 

CRIMENfaUh 1051, 66. 

CRIMEN repetundarum, 1034, 30. 

CRIMINA tnorte extinguuntur, 1074, 103. 

CRIMINAL Jurisdiction, 27, 5. How founded, 43, 
23. Criminal jurisdiction of the Court of Session, 61, 
21 ; of the court of justiciary, 65, 27 ; heritable grants 
of criminal jurisdiction, 66, 29 ; abolished and prohi- 
bited, ib. Criminal jurisdiction of the admiralty court, 
71, 35 ; of the sheriff, 77, 4. See Jurisdiction. 

CRIMINAL Letters, in order to trial for crimes, 1064^ 
87. 

CRIMINAL Prosecution. What persons may or may 
not be prosecuted criminally, 1060, 82. In what cases 
foreigners occasionally residing here may be prosecu- 
ted, ib. No criminal trial can proceed against those 
incapable of making their defence, ib. Minors, if ca- 
paUe of dole, may be tried, ib. Absent persona can- 



not be prosecuted, 1061, 83 ; but they may be fiigi* 
tated for contumacy, ib. 

Forms nfprocedure in the trial of crimes ^ 1061, 84, 
and 1063, note. Statutory time within which a pri- 
soner may insist fpr trial, 1063, 85. There is no li* 
mitation of the time of trials for forgery, ib. Precog- 
nition of facts, ib. 86; 1062, 84. Ihose who are 
examined in the precognition may insist to have their 
declarations cancelled before giving evidence on the 
trial, ib. Whether a witaeas is disqualified by bein^ 
present at the examination of the other witnoaoeo, ib. 
note f . Trials proceed either on indictment er cri- 
minal letters, 1064, 87. The defender is entitled to 
a full copy of the indictment or letters, and list of 
witneasee, ib. All persons to be cited moat be men- 
tioned in the body of the letters, ib. 88. Nature of 
the libel, its terms and conclusions, ib. 89 ; 1065, 
notes. In the criminal court, the diets are peremp- 
tory, 1065, 90. Desertion of the diet, ib. Adjourn- 
ment of the diet, 1066, note *. Letters of exculpa- 
tion for citing witnesses for the pannel, 1066, 90. 
Panners right to prove his defences, ib. Relevancy of 
the facts, and sufficiency to infer the conclusion, ib. 91. 
All criminal triak must be with open doora, except 
adultery, rape, and the like, ib. Jury or aaaiaey 1067, 
92. What delicts may be tried without a jury, ib. 93. 
All the leviora delicta may be so tried, ib. 

Proof of crimes^ 1068, 94. They cannot be proved 
by the defender's oath, 968, 9 ; 1068, 94. Nemo te- 
netur yirare in guam turpiiudinem, ib. They are 
proveable by writing, by confession, or by witnesses, 
1069, 95. Proof by writmg seldom used but in usury, 
perjury, and forgery, ib. Ph>of by oirth of uaiirer, ib. 
Nemo tenetur edere inUrumenta contra Uy ib. Ex- 
ceptions to this rule, ib. Confession of the pannel, 
ib. 96. Extrajudicial confesnon not held aa evidence 
unless adhered to before the jury, ib. Competency 
of proving the pannel's declarations, ib. note -)-. Tor- 
ture contrary to the law of Scotland, ib. Proof by 
witnesses in crimes, 1070, 97. Socii criminis^ ib. 
They are in all cases admissible, objection lying only 
to their credibDity, ib. note 228. In what cases the 
person against whom the wrong baa been committed 
may or may not be received as evidence, 1070, 97. 
In adultery, usury, rape, robbery, ib. Deforcement, 
1071, 97, note *. Single witnesses may prove cir- 
cumstances, 1071, 98. See note, ib. -)- as to Treason. 
Where direct proof is difficult, presumptive is some- 
times admitted, 1071, 99. Exculpatory witneaaea ad- 
mitted, though not cited, 1072, 100. FVoof, when 
taken in writing, ib. Verdict of the jury, ib. 101 ; 
where they are unanimous, it may be delivered nm 
voce^ ib. note 230. Powers of the jury, ib. General and 
special verdict, ib. Cases of erroneous verdicts, ib. 
note f . Assise of error, 1073, 101. Sentences of 
the justidary court cannot be reviewed in the Houss 
of Lonls, ib. note * ; nor can the justiciary review its 
own sentences, whether pronounced in rail court or 
on the circuits, ib. 

Within what time sentences are ezecotedy 107S, 
102. 

CROP, landlord*s hypothec over the, 386, 57. 

CROSS, subscription by a, 610, 8. 

CROWN,^ interest of, cannot be hurt by its officen, 
47, 27. The four pleas of the crown fornEUBrly privatifs 
to the Court of Justiciary, 65, 27; 91, note f . Ciuwo't 
preference by writ of extent, 67, 81, notes. No pre- 
ference on debtor s heritable estate, 67, 31. Ths an- 
nexed property of, cannot be alienated, unlcaa usder 
statutory limitations, 263, 14. The crown's r%bt 
complete without seisin, 286, 44. Pkefarence Maivt 
landlord's hypothec, 392, notes 154. ABnczatioB «f 
church lands to the Crown, 482, 19. See Kisg. 

CRUIVES, fishing by, how regulated, S55, 15, ascs86. 
See Salmon Fishing. 

CUJUS est comrnodum^ ejus deiei esu imcomwioiwm^ 
828,50. 

CULPA. Damages arising hom blame or negfigOKs, 
591, 13. Culpa Uvisy 596, 8L CUpa fam«M,ik 
Culpa latOf ib. Culpa teneat suat umctom^ 195^M; 
932, 14; 1074^ 103. 
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Where the wife renoances her jus relictm by accept- 
ing a special provision, ib. 20. What debts affect the 
whole executiy, and what only the dead's part, 887, 
22. Effect of a child's renouncing the legitim and 
dead's part, 888, 23. Whether confirmation is ne« 
cessary to rest the dead's part in the next of kin, 893, 
894s note 611. 

DEAF and Dumb Persons, whether incapacitated from 
management, 1999 48. Curatory of such persons, ib. 
Their incapacity of contracting, 593, 16. 

DEAN of the church, 101, 8. 

DEAN of Guild. His office and jurisdiction, 90, 24. 
His powers in regulating buildings and preventing en- 
croachments on private pr<^rty, or on public streets 
or passages, 91, 24. Confined to possessory questions, 
ib. note. Jurisdiction of the sheriff where the magi- 
strates are parties, ib< note 106. The jurisdiction of 
the dean depends not on the bailie court, ib. See 
432, 9. 

DEATH of tutor, curator, or minor, expiration of the 
tutorial and curatorial office by, 184, 29. IHssolutioQ 
of partnership by death, 655, 25 ; of mandate, 
666, 40 ; extinction of crimes by, 1074, 103. 

DEATHBED, Law of, 862, 95. Reduction ex capite 
lectin ib. What constitutes a deathbed deedy ib. 96. 
Any disease attended with death, though not a mor' 
bus sonticusy MHa under this law, ib. Where the grant- 
er is labouring under sickness at the date of the deed, 
but perishes by accident, 863, note 537. Where the 
deatn is by a different disease from that with which 
the granter was ill at the date of the deed, ib. Where 
the diseases are convertible, or in dosejconnexion with 
each other, ib. Deathbed excluded by reconvaleseencey 
863^ 96. The legal proof of convalescence, ib. Go- 
ing unsupported to kirk or market, ib. What is held 
as going to market, ib. note 538. No equivalents ad- 
mitted, ib. Whether the proof of convalescence aris- 
ing from going to kirk or market can be overturned, 
ib. 864, 96. Time at which the going to kirk or 
market must be performed, ib. Deathbed is also ex- 
cluded by living sixty days, 864, 96. How the six- 
ty days are computed, ib. notes f , and 541. 

what rights may be set aside ex capite lectin 865, 
97. Deeds by one under sentence of death may be 
so reduced, 864, 96. Holograph deeds are presumed 
to have been granted in lecto in a question with the 
heir, ib. Where the deed conveys moveables to the 
heir, while it gives away part of xhe heritage, he can- 
not take benefit by the firat, and reprobate the latter 
branch of the deed, 865, 97, note 543. How far 
leases fall under the law, ib. notes *, and 544. It is 
no sufficient defence that the deed is onerous, if it be 
also voluntary, 865, 97. Where the deed is granted 
in implement of a prior obligation, ib. Where it is 
in implement of an anterior unfinished transaction, ib. 
note '545. Deeds in corroboration, 865, 97. Relief 
of the heir against the executor, where the deed being 
effectual went to extinguish moveable debts, ib. The 
rationality of a deed does not exclude the heir's right 
of reduction, ib. ; but a fether may in lecto settle a 
sum for the alimony of younger children, 6Q%y 97 ; 
and a husband a jointure on his wife not exceeding 
the terce, ib. In what cases the law of deathbed 
strikes against alienations of moveables, ib. 98. The 
heir cannot challenge where he has been excluded by 
an iirevocable deed in liege poustie^ ib. Where the 
deed was revocable, and actually revoked, he may re- 
duce subsequent deeds fit lectOj ib. 867, notes *, ai\d 
546. Where the revocation is merely conditional, 
declaring that the liege poustie deed shall subsist if 
the subsequent deed prove ineffectual, ib. ; where there 
is no express revocation, ib. ; where a reserved facul- 
ty in a tiege poustie deed to burden or alter has been 
exercised in lectOy 867, 98, notes f and 548, 549 ; 
where the heir has done any act importing an accep- 
tance of the liege poustie deed, ib. 

To tohat heirs reduction on deathbed is competent, 
867, 99. It is excluded by the consent or ratification 
of the immediate heir, though a remoter should: be 
prejudiced, jB68, 99. Where the immediate heir is 
incapable of homologation, and dies after posses- 



sion under the deathbed deed, the next heir may 
challenge, ib. note 550. The heir's signing witness 
to the grantor's subscription of a deed f n kcto does 
not imply consent, 868, 99. The heir cannot by an- 
tecedent general writing renounce his right of chal- 
lenge, ib. The right of reduction is competent only 
to those aliogui successurij and to their crediton, ibu 
100. How me heir's creditors may attach the righ^ 
869, 100. Their right cannot be defeated by the heir^s 
ratification, ib. note 556. Husband's right to reduce 
a deed in prejudice of his wife, ib. Whether reduc- 
tion competent to apparent heirs, 869, 100. 

The revocation of donations betweor husband and 
wife is not affiscted by deathbed, 141, 31. Whedier 
the heir's power of reducing ex capite lecti may be 
adjudged, 539, 6. Whether the right of reduction ex 
capite lecti fiills under the negative prescription, 757, 
9, note 348. Right of the King as uUimus harts to 
challenge ex capite lecti, 918, 4, 5. 

Deathbed expenses are privileged debts, 906, 43. 
See Privileged Debt. 

DEBIT A FUNDI. Feu-duties are such, 299, 2, ib. 
What non-entry duties are debitafunds^ 320, 42. Re- 
lief dutiesr, 325, 50. Bygone interetiB of annuahwnt 
rights, 422, 32. Life annuities, 456^ 4S. Beaervationin 
the act 1661 , (establishing theparipassu preference of 
adjudications,) in favour of debitajundi and adjudica- 
tions proceed^g on them, 426, 37. Actions on de- 
bita fundi, 929, 11. A creditor in a cMfhimykjiift' 
is not entitled to the benefit of a posseasory judgmenl^ 
ib. See Poinding the Ground. 

DEBITOR non prissumitur donare, 701, 92; 987, 
36. How the presumption is excluded, ib. 

DEBTOR. Debtors imprisoned must be strictly eon- 
fined, 1000, 14. ResponsibOityof magistrates for ne- 
glect of this, or for debtor's escape, ib. In what man- 
ner debtors are liberated, 1001, 15. Arrestment of 
a debtor in prison, ib. Sanctuary to debtois,^009, 
25. King's debtors are excluded from the benefit, ib. 
Liberation of debtors by cessio bonorum^ 1010, $& 
On the act of grace, 1013, 28. 

DEBTS. Nomina debitorum, when heritable and wiien 
moveable, 255, 9. Challenge of securities fer prior 
debts, under 1696, 944, 41 ; of securities for fiitare 
debts, 947, note f . Nova debita are excepted turn 
the act 1696, 947, 43. Small debt court, 83, IS, 
note *. 

DECENNIAL prescription of tutorial and cmatorial 
accounts, 771, 25. See Prescription. 

DECIM^ debentur parocho, 476, 11. Dedmagaf* 
bales, incluscB, rectoriis, &c. 478, 13. See Teindi. 

DECISIONS of the Session, their force and antboiity, 
20,47. 

DECLARATION in a criminal precognitkm, 106S, 
86. Declaration of a pannel, 1069, 96, note f • 

DECLARATION, judicial^ 986, 33. 

DECLARATOR, actions of, their nature, 949, 46. 
Their effect, ib. They may be prosecuted againal u 
apparent heir without a previous chaige, ib. 

Declarator of non-entry, 314, 29. Pomer's 
title, 320, 41. Libel, ib. 42. Effect of decrae, & 
Declarator of redemption by a reverser, 415^ 20. De- 
clarator of astriction to a mill, 446, 32. Dedantor 
of expiry of the legal of apprisings and adjudicitiaM> 
549, 22, notes. Declarator of irritancy oif an entail 
812, 32. See Non-entry. Redemption. 

DECLINATURE of Judges, 44, 24; raiione eaufj 
ib. ; ratione privilegii, ib. ; ratione suspecti fAoh 
45, 25 ; where a company is party, of which mf^ 
a member, ib. Propinquity or consanguinity, a eaitt^ 
declinature, ib. 26 ; where judge^etands in eq«l ^ 
gree to both parties, ib. No exception to juc^ is ^ 
House of Lords on this ground, 46, 26. Whethr 
deputies may judge in cause of principal, ftw Wken 
the judge is party in a simitar cause, ib. 

DECREE of tne Court of Session, i^jpealafgaiaiSiW^ 
2. In what cases the court voikf review its oim^ 
crees, 993, 3. Where the decree is uUra petittf ^ 
Decrees in absence, 995, 6 ; 996, notes *, aad lit 
Suspension and reduction of decrees of the Ccart ^ 
Session, 996, 8. Diligence for earrying daereci ^ 
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revenae laws, &c ib. Difference betwixt crimes and 
delicts, 1021, 2. Leviora delicto may be tried with- 
out a jmy, 1067, 93. Delict of a married woman 
has no operation against the husband, 135, 24 ; how 
fJBLT he is liable for expenses of the process, ib. notes f 
and 156 ; responsibility of wife's heritable estate, 135, 
24. See Delinquency. 

DELINQUENCY, obligations from, so far as they bind 
to indemnification of the injured party, 590, 12. 

Isty With respect to the nature qftke delinquency^ ib. 
IS. Damages for oppressive diligence pending an ac- 
lioB, 59 ly 13, note 7 ; for retaining a collier under en- 
gagement to another coal-pit, ib.; against one company 
of merchants for intercepting and. exocntlng orders ad- 
dressed to another, ib. ; for resiling from a subscribed 
marriage-contract, 591, 13 ; for breach of promise of 
marriage, 118, 119, 3, notes. Damages to a husband 
against Uie seducer of his wife, 591, 13, note *, 
Whether the husband's cohabitation with his wife af- 
ter knowledge of her guOt a bar to his claim for da- 

. mages, ib. note 9. Damages for omission or negli- 
gence, 591, 13. Responsibility of jailor for escape of 
a prisoner for debt, ib. ; of a clerk of court for loss of 

. writings, ib. Damages for injury from unfenced holes 

. and pits, ib. note 11. Responsibility of stage-coach 
proprietors for injuries by orertuming, ib. Principle 

. of toe obligation to repair the loss of another, 591, 13. 
Where the damage has been accidental, 592, 1 3. 

2dly, Extent of the damages, ib. 14. Where the 
injured party can be restored precisely to his former 
state, ib. ; where this is impossible, ib. ; where the 
delinquency is not attended with ^ud,- ib. ; where 
the subject destroyed or damaged is worth more to 
the party than to any other, ib. ; extent of the damage 
by tne escape of a prisoner who was notour bankrupt, 
ib. note 12 ; for solatium for breach of promise of mar- 
riage, ib. note 13 ; for the loss of a father, husband, &c. 
by negligence or misconduct of a party, ib. ; where a 
delinquent is subjected by statute to a determinate pe- 
nalty, 59% 14. 

3dly, Rules with respect to those t»ho are liable to 
repair the damage, 593, 15. Liability of a master for 
damage done by his servants, ib. note 15 ; where se- 
veral have been culpable, either as prindpals or acces- 
sories, 593, 15. Liability of parishes, for trees de- 
stroyed, ib. Transmission of the claim for damages 
and reparation against the heirs of the delinquent, ib. 
See 591, note 7. as to damages for Defamation. — 
Wrongous Imprisonment— Negligence — Breach of 
Contract, &c See Damages. 

DELIVERY or Tradition, transference of property by, 
223, 9; 231, 18. Actual and symbolical delivery, 
2S2, 19. 

DELIVERY under the contract of sale, 644, 8. Real 
and symbolical delivery, ib. Where the thing sold is in 
the hands of a third party, ib. note 105 ; delivery of 
goods ia a bonded warehouse, 645, note 105 ; where 
the sobjict is in the possession of the seller, ib. Effect 
of actual delivery in transferring the property, ib. note 
106. Effect of constructive delivery, ib. 

DELIVERY of deeds, 636, 43. Deeds are not obli- 
gatory on the granter till they are delivered, ib. What 
understood to be delivery, and when it is presumed, ib. 
Proof of the depositation with a third puty, 637, 43. 
Deeds in hands of the grantee, ib. What deeds re- 
quire no delivery, ib. 44. Testaments, bonds of pro- 
vision, deeds in which the granter has an interest, or 
which he is bound to execute, mutual obligations, re- 
gistered deeds, ib. Clause duipensing with delivery, ib. 
The bare receiving of a deed does not infer the 
grantee's acceptance of it, 638, 45. Acceptance, how 
proved, ib. Delivery of gratuitous deeds excludes re- 
vocation, 699, 91. See Sale. 

DEMEMBRATION and Mutilation, punishment of, 
1044, 50. See 1041, note 203. 

DEMURRAGE, 651, 17. 

DENIAL, the effect of denying hcta put to one to con- 
fess or deny, 973, 16. 

DENIZATION, Letters of, from the King, 923, 10. 

DENUNCIATION, form of, under letters of homing, 
328, 56. Effect of omissions in the execution, ib. 



Where the debtor is not within the kingdom, ib. He- 
gistration of the letters, ib.. Denunciation mint be 
within a year after the charge, 329, 57. In criioinii 
cases, ib* Consequences of denunciation, ib. 58^ 
Probable origin of denunciation, 330, 59. Aboftion 
of escheat on civil debts, ib. Effect of denunciation 
with regard to the person of the rebel, 331, 60. Let- 
ters of relaxation, 333, 65. Denunciation ui anpri. 
smg renders the subject Hti^ous, 545, 16. Effisctof 

- it in creating a currency of interest, 669, 77. 

DEPENDENCE, or depending action, arrestmeot on 
728, 3, note *. It is competent after appesi, 729] 
note 282 ; by a charger ]h a suspension, wbere tbe 
decree has been turned into a libel, ib- ; in tbe case 
oif a foreigner, the summons must have been preceded 
by an arrestment adfundandamjurisdictiohm^ ib. 
Effect of the arrestment as to expenses of procen, 
740, note 314* Inhibition on a dependence, 525, 
3. Wakening of a depending action, 928, 8. 

DEPOSITARIES, distinction between them and pro. 
per possessors, 233, 20. 

DEPOSITATION, contract of, its nature, 598, 26. 
Obligations of depositor and depository, ib. How 
the contract is perfected, ib. On whom is the riik 
of loss, ib* Where a consideration is given for keep- 
ing the subject, ib. The depository is liable only dt 
lata culpa, ib* Diligence due by the depository after 
the subject is demanded, ib. Where it perisbes 
thereafter ca^tiyor/tti/o, ib. Responsibility of depo- 
sitory where a chest is delivered without showing tbe 
contents or delivering the key, ib. Re^nmsibiKty of 
depositories where a subject is committed to two or 
more of them, ib. Actio depositi directa et contra' 
ria, ib. 27. Edict Nauta, Caupones, &c 599» 28. 
Sequestration of moveables a kind of deposit, 602, SO. 
Consignation of money, ib* 31. On whom tbe rnk 
lies, ib. Trust is of the nature of depositation, 60S, 
32. Depositation of a deed with a third party, tSdiX 
of, and how proved, 637, 43. 

DEPOSITION of witnesses, how taken, 984, 31. To 
lie in retentis, 985, 31, notes. Deposition of deigy- 
men, 111, 24. 

DEPRIVATION of sherifib, 81, 11. At vHiose nit 
this competent, ib. ; of clergyman, cuts off right to be- 
nefice, 111, 24. 

DEPUTES. What judges have the power of depstin 
tion, 32, 13. Shenff-deputes, ib. Depute-adminb, 
63, 33. Qualification of sheriff-deputes and steward- 
deputes under 20 Geo. II. 81, 11. Power of nsmiog 
substitutes, ib. See Sheriff— -Stewartry. 

DERELICTION of tithes, 493, 34. Of a sub-filna* 
tion, ib. notes * and 264. A decree of the high con- 
mission of teinds cannot be derelinqnished, ib. De- 
reliction of property, 225, 12. 

DESCENDANTS, direct line of, 123, a Snccesm 
of descendants, 789, 5, et seq. See SuooessioD. 

DESERTION, wilful (in marriage). Divorce on the 
ground of desertion, 150, 44. Term of desertion re- 
quired before decree, 151, 44. Previous action of ad- 
herence, flujd how enforced, ib. Churdi excomDini- 
cation, ib. Action of adherence competent oaoae 
year's deserti<m, ib. Judges competent to tbe adioDi 
of adherence and divorce, ib. 1 15, 29. Whether sctka 
of adherence competent against a person abitiad, 3i^ 
See Divorce. 

DESERTION by a t^aant of his possession, irrituicy 
of lease on, 377, 44. Desertion by a servant or ip- 
prentice from his service, 650, 16. 

DESERTION and mutiny in the army, act aniMt, 
73,36. 

DESERTION of the diet in a criminal prooeeatioB, 
1065, 90. 

DESIGNATION of parties in deeds, 268, 21 ; 609, 
6; of witnesses to deeds, 610, 7; 612, II; 61S, 
13. Designation and name <tf tbe writer, 613^ 1% 
Of witnesses to executions by meaaengen^ 616^ 17. 
See Deeds. 

DESIGNATION of manse and glebe to a nWriv 
vested in the presbytery, 26, 2. How edbfced vim 
possessor of the ground refoaei to gifa oppaMHii^ 
ib. See Manse, 510, 55. Glebe^ 514^ 59; 517,tt 
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DESTINATION, successibn by, 799, 19. Effect of 
entail by simple destiDBtion., 801, 22. Effect of dee- 
tination in rendering moveable rights heritable, 249, 
14. See Entail — Disposition — ^Marriage-Contract. 

DESUETUDE, how far statutes may be altered by, 
18, 45, 19, notes 12, 13. 

DETENTION, how far a leqoisite of possession, 233, 
21. 

DEVOLUTION by arbiters to an oversman, 1014, 29. 

DIES inceptuspro compUto habetur^ 149, 42. 

DIES incertus pro condUione habeiur, 587, 7. 

DIES statim cedii, sed non venit, 587, 6. 

DIET of compearance in summonses, 927, 6, note 2. 
Diets in criminal letters or indictment are peremptory, 
1065, 90. Desertion of the diet, ib. Adjournment of 
the diet, 1066, note. 

DILATORY Defences, 959, 66, 67. 

DILIGENCE against debtors, what meant by it, 524, 
1. It is either real or personal, ib. Foundation of 
diligence on obligations, 326, 54. Registration of 
obligations for execution, ib. Diligence on liquid 
obligations, 327, 54. Letters of four forms, 997, 9. 
Letters of horning^ their inducim and mode of exe- 
cution, 327, 55; 998, 10. On what warrant they 
may proceed, 997, 9, notes. Letters of homing 
granted summarily, 998, 11. General letters of 
homing, ib. Solemnities of the execution or charge 
of homing, 327, 55. Where the debtor has no dwell- 
ing-house, 328, 55. Where he is not in Scotland, ib. 
Form of denunciation^ ib. 56. Omissions in the 
execution, ib. Registration of the letters of homing, 
ib. Denunciation may proceed either on civil debts, 
or on crimes, 329, 57. Its consequences, ib. 58. 
Probable origin of denunciation, 330, 59. Effect of 
denunciation on the person of the rebel, 331, 60. 

Letters qfcaption^ 999, 12. What denunciation 
is sufficient to authorise them, ib. How and by whom 
letters of caption are executed, ib. 13. What roagis* 
trates may be charged to concur and assist in the exe- 
cution of captions, ib. Liability of magistrates refus- 
ing, 1000, 13. Letters of caption contain a warrant 
for breaking open doors, ib. Debtors imprisoned 
must be strictly confined, ib. 14. Liability of magis- 
trates for neglect of this or for the escape of prisoners, 
ib. In what manner debtors are to be liberated, 1001, 
15. Arrestment of a debtor in prison, ib. How far 
personal diligence is competent on the decrees of in- 
ferior courts, ib. 16, et seq^ and notes. Letters of 
ejection, 1002, 17. Letters of fire and sword, ib. 

Summary diligence on bills of exchange. Bill must 
be signed by drawer to authorise it, 624, 28, note 69. 
Whether a blank bill filled up by drawer's representa- 
tive will authorise it, ib. Diligence on bills requires 
assignation for its transmission, 627, 31, note 77. 
Summary diligence on bills in case of non-acceptance 
or non-payment, 631, 35, 36. The expense of dili- 
gence, exchange, and re-exchange, cannot be charged 
for summarily, ib. 

Diligence upon foreign grounds of debt must pro- 
ceed according to the forms of the law of Scotland, 
635, 42. Diligence by a cautioner in security, where 
the debtor is vergens ad inopiam^ 681, 65. Diligence 
by an assignee, how to be followed out, 724, 8. In- 
terruption of prescription by diligence, 782, 39. Com- 
pletion of diligence begun before the debtor's death, 
898, 34. Confirmation as executor creditors, ib. How 
a creditor ought to proceed who has not constituted 
his debt during his debtor s life, 899, 35. Diligence 
fay the creditors of a defunct to whom the King is 

' taiimus JuBreSy 918, 5. Where the defunct was a bas- 
tard, 918, 919, 5. Competency of personal diligence 
between man and wife, 133, notes 153. Damages for 
oppressive diligence, 591, note 7. 

Diligence may be stayed either by decree or sus- 
pension, 1003, 18. Surcease from diligence is some- 
times granted to debtors by a court, and sometimes 
faycroditors, 1008, 24. Protection from privilege 
jigainst diligence, ib. 25. See Suspension — Redaction 

- ——Protection* 
DILIGENCE Potable, by tuton and curators, 181, 

. 25; 178, 22; 162, 26; by pro-tutors and pro-curators, 

188,28;byjadicialfactor8,573,574,58. Diligence 

^ 0rcarereqiiifliteiiicontracts,596, 2l;by thosewith- 
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in the edict, Nauta^ cauponeSy &c 599, 28 ; by a se- 
questree, 602, 30 ; by the partners of a company, 
654, 21 ; by a negotiorum gestor, 672, 53 ; by execu- 
tors, 904, 41 ; by factors or mandataries, 663, 36 ; 
664, 37, notes ; by law agents, messengers, and profes- 
sional persons, 664, 37, note 147. 
DILIGENCES on acts of litiscontestation, 962, 71. 
Proof by incident diligence, 984y SO. Letters of se- 
cond diligence, ib. 

Incident diligence against havers in a suit, 952, 

52. Who may be examined as havers, ib. Mode of 
examination, ib. 

DIOCESE, 101, 7, a 

DISCHARGE, extmction of obligations by, 705, 8. 
Effect of general dischaiges, 705, 9 ; where the dis- 
charge is both general and special, 706, 9.; where 
it is entirely general, ib. Discnarge of all debts and 
claims, ib. Three consecutive discharges of termly 
duties presume payment of alt preceding duties, ib. 
10. Where such discharges are by an administrator 
for the creditor, 707, 10. How the presumption may 
be elided, ib. Discharge of tutors and curators, acdon 
against minor for, 187, 32. Discharge of a cautioner 
where his relief is cut off by acts of &e creditor, 682, 
66. Discharges to tenants for rent require not the 
legal solemnities, 620, 23. 

DISCHARGE and renunciation of an annualrent right, 
424, 34. Whether it requires reg^tration to be 
effectual against similar successors, ib. Effect of in- 
tromiMions with the rents in discharging, ib. Whe- 
ther on a renewed advance the right may be revived 
by re-delivery of the discharge before registration, ib. 
note 176. Discharge and renunciation of rights in se- 
curity and relief, 425, 426, 36 ; of servitudes, 450, 
37; of liferents, 470, 68 ; of apprisings or adjudica- 
tions, 56, 37, 38. 

DISCLAMATION, casualty of, 325, 51. Anv proba- 
ble ground of ignorance saves from this casuuty, 326, 
51. Whether the disclamation must be judicial, ib. 
See 326, note 75. 

DISCONTIGUOUS Lands, form of taking seisin oi|, 
287,45. 

DISCUSSION of heirs, or order in which they are 
liable for the debts of their predecessor, 830, 52; 831, 

53. Heirs-portioners, 831, 52. Where one of them 
becomes bankrupt, ib. Action of relief by hein liable 
only subsidiarie against those principally liable, ib. 
Where there is a clause subjecting all the hein with- 
out the benefit of discussion, ib. What is held discus- 
sion of an heir, ib. Where the heir renounces the suc- 
cession, ib. The subsidiary heir has the benefit of 
discussion, though he should incur the passive ^tle of 
behaviour, 832, 53. Discussion, benefit of, to candon- 
ers, 679, 61. What is meant by discussion, ib. What 
cautioners are entitled to it, ib. and 680, 62. Discus- 
sion of heirs or order in which they are liable fmr the 
debts of their predecessor, 830, &i See JEIinr. 

DISHONOUR of bills, notification of, aSH^SS. See 
Bills. 

DISORDERLY persons punishable by the justices, 
83 13 

DISJUNCTION of parishes, 109, 21. 

DISPENSATION, clause of, in a charter of union 
against taking seisin on several parcels of lands, 287, 
45. Dispensation with the delivery of deeds, 637, 44. 

DISPONER, or Author, 393, 1. 

DISPOSITION, nature of a, 393, 2. Difference be- 
tween dispositions and assignations, ib. It includes 
all lesser rights, ib. Jits superveniens auctori accres- 
cU successori^ ib. 3. Exceptions to this rule, 394, 4. 
Whether the rule holds as to a bare consenter to a dis* 
position, ib. ; whether it takes' place in adjudications, 
ib. Indefinite precept of seisin in a disposition, ef- 
fect of, 401, 16. The heir of the grantor of a dispo- 
sition with procuratory and precept cannot be com- 
pelled to enter with the superior, 402, 16, note *• 
Disposition of heritage by deed inter vivosy 800, 20. 
Words of style necessary, ib. 

DISPOSITION of moveables, 718, 1 ; retenta pos- 
sessionem 721, 722, 5. 

DISPOSITION omnium bonorum by a debtor inacet- 
no, 1011, 26. Under an application fw the act of 
grace, 1018, 28^ note 165. 
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DISPOSITIVE clause in a charter, nature and effect 
of, 269, 23.)*£ffect of a discrepancy betwixt it and the 

firecept of seisin, 270, note *. 
SQUALinCATION of witnesses, 977, 22; 978, 
28, 24 ; 979, 25, et sea. See Witnesses. 

DISSENTERS. See l^ecedmg Congregations. 

DISSIMULATIONE toUHur injuria, 1077, lOa 

DISSOLUTION of marriage, how it takes place, 145, 
37. Where it happens &y death within the year, ib. 
S8. Where a living child has been bom, 147, 40. 
Effect of dissolution after the year, 148, 41. By di- 
vorce for adultery, 150, 43. For wiHiil desertion, ib. 
44. Effects of divorce for desertion, 152, 46 ; on 
account of adultery, 153, 48. 

Dissolution of cormnunitieSy 216. 
Dissolution of partncrshipy 655, 25. Notice to 
third parties, 656, notes * and 128. 

Dissolution qfobligationSy 702, 1 ; by payment or 
performance, ib. ; by the creditor's consent, 705, 8 ; by 
compensation, 707, 11; by novation, 715, 22; by 
confusion, ib. 23 ; by prescription, 751, 1. 

DISTRESS of a cautioner, nature of, to warrant action 
of relief, 681, 65. Brief of distress, 423, 33. Dou- 
ble distress, 1007, 23. 

DISTRICTS, subdivision of shires into, 78, 5. 

DISUSE, whether a servitude may be lost non utendo, 
451, 37. Negative prescription of rights by, 757, 8, 
note 347. Faculties and powers cannot be lost non 
utendop 758, 10. No right can be lost non utendo, 
unless the loss of it to him neglecting to exercise it, 
establish some positive right in another, 759, 12. 

DIVIDENDS due on bills must be transferred by as- 
signation, 627, note 77. 

DIVISION of rights, and the several ways by which a 
right may be acquired, 217, 1, et seq. See Property. 

DIVISION of common property, 674, 56. Division of 
eommonties, 675, 56, 57 ; runrig lands, 677, 59. See 
Commonties. 

DIVISION, benefit of, among cautioners, 680, 63. Di- 
vision of profit and loss on dissolution of partnership, 
657, 27. 

DIVISION among heirs portioners, 926, note. 

DIVORCE, dissolution of marriage by, 150, 43. For 
adubervy ib. A party divorced for adultery cannot 
marry toe person with whom the adultery has been 
committed, ib. Divorce on account of totlful deser- 
iiony ib. 44. Process of adherence, ib. Church cen- 
sure, 151, 44. The action of adherence maybe raised 
after one year's desertion, ib. Whether it may be pur- 
sued against a person who has left the kingdom, ib. 
What if a woman contract with a second husband on 
false intelligence that the first was dead, ib. Divorce 
cannot proceed by collusion, ib. 45. Oath of the pur- 
suer, ib. Defences against the action, ib. Effect of 
ediabitation after knowledge of adultery, ib. Lena- 
ctfif itm, J52| note *• Effect of recrimination, ib. Ef- 
fect of ^f/i/mi of coHnsion after decree of divorce, 
152, 45. Rights of creditors to be protected against 
collusive divorce, ib. Effects of divorce on account of 
desertion, ib. 46. These effects reciprocal, ib. 47, 
Effects of divorce on account of adultery, 158^ 48. 
note 177. The party accused may be a witness ei- 
ther for the pursuer or defender in the divorce for 
adultery, 1070, note *. Presumptive proof, 1071, 
99. 

Actions of divorce privative to the commissaries, 
115, 29. Wife's claim for aliment during a process oJF 
divorce, 132, note 151. Whether husband after di- 
vorce can revoke a gift made to his wife stante ma* 
trimonioy 142, note 165. 

DIVOT, servitude of fuel, feal, and divot, 437, 17. 

DOQUET of notaries to a notorial subscription, re- 
ouisites of, 611, 9. 

Dole or Fraud, effect of, in vitiating a contract, 594, 
16. Reduction on the ground of, 937, 27. 

DOLE or Malice, an essential requisite in crimes, 1022, 
5. The most culpable negliffence is not in crimes 
equipollent to dole, ib. All dole is presumptive, 
1023, a 

DOMESTIC. See Servants. 

DOMICIL. Jurisdiction ratione domicUiiy 33, 16. De- 
finition of a domicili ib. Where a person has two 



different bouses in different jurisdictions, ib. Effect 
of 40 daya' residence, ib. note 19. Where a person hm 
no fixed residence, 34^ 16. Punuer must folUnr de- 
fender, ib. Domidl of wife, that of her husband, ib. 
note 22. ££feet of Scots domicil in founding juris- 
diction to dissolve marriage contracted in EnglaBdy 
39, note SO. An hm not held a dwelEng-houae to 
constitute a domicil, 327, 55. See Jurisdiction. 

Effect given in Scotland to deeds executed accord- 
ing to the law of the granter^s domidl, 633, 40, ei seq. 
Effect of domicil in regulating questions of prescrip- 
tion, 787, 788^ 48. See Foreign. 

DOMINANT and servient tenements, 430, 5. See 
Servitudes. 

DOMINIUM eminens of the public as to property, 
218, 2. Dominium nan potest e$$e in pendemU^ 
220, 4. 

DOMINIUM directum et utiky 259, 10. See So- 
periority. Dominum utile. 

DOMINIUM utiUy or right acquired by the vMsal on 
getting the feu, 344, L Effect of a resenration to the 
superior of mines and minerals, ib. note 79l The 
right comprehends all lands exjwessed in the charter, 
ib. 2. Where it is a bounding charter, ib. Where 
the charter does not refer to any boimdaryy 345, 2. 
The right also comprehends all subjects possessed im- 
memoriaUy as part and pertinent of the landa, ib. 3. 
Rulesas to the right to piots and pertinents, ib. Where 
there is a bounding charter, ib. Where a tenement 
is possessed by one barely as pertioenl, and by ano- 
ther in virtue of express ri§^ ib. Where bou pes- 
sess the subject as pertinent, ib. Where the pertinent 
is not contiguous, ib. Every thing eooBected with 
the land is part or pertinent, ib. 4. March-dikes^ 346, 
4. If mills are carried by a charter of the gioaads, 
ib. 5, note f . If a proprietor can build a nfll ea bii 
own property, ib. Where the property of the cosi 
has been separated from the soil, 347, 5» note. Where 
the lands are thirled, ib. 5. Clause cum emewpatkh 
nibusy venatianihusypiseationibusy ib. 6. Cbmstseam 
cuniculisy &c. Cohunbariity he 350, 7. CumfEt- 
brilUmSy brasinis et bruerOsy ib. 8. CumHberom- 
tu et introitUy 351, 9. Cwn herezeldisy ib. la Nt- 
tural fruits, sown grass, and church area, pass as per- 
tinent to the vassal, 352, 11. Steelbow goods do aoc, 
unless the purchase is made by a rental, 353, 12. Se- 
galia, 354, 13. Jurisdictions, forests, woods, tod 
parks, ib. 14. Salmon-fishings, ib. 15. Goldnd 
silver mines, 356, 16. Ets pMiceSy riven, pom, 
ferries, highways, fortalices, sea-greens, and soom, 
ib. 17. Privileges of a barony, luid what carried bj 
a general conveyance of a barony, 35^ 18. Right of 
patronage transmissible without the kaido, ib. 19. 

DONATARY. Where the King succeeds as utHma 
JuBreSy and the lands hold of a sofaject-svporior, lie 
names a donatary, who is presented to the saperior, 
917, 3. Neither the King nor hia donatary aio Mk 
beyond the value of the surcessioa^ ibw 4. Dsoslvj 
of escheat, 332, 62. See Escheat. 

DONATION. How it may be conatitsted, 697, 68. 
Verbal promise to gift, how proved, ib. WhsAcrt 
promise to gift requires acceptance, 698; 88L IV»- 
sumption of acceptance in pure and aimple doaBtim» 
ib. Distinction between promise aad ofier, ih. Oder 
ofdonation under a condition, ib. Paeimm demtimu 
gives only a jus ad rem, ib. 90. Donations a ooa 
dominoy ib. Whether donationa are roTOfsMii sa s^ 
count of ingratitude, ib. Reatranentovy donaiiwi, ttd 
donations mortis cautcty 699, 91. Whether sack d»> 
nations are revocable, ib. Powerof revokiagaaMritf 
causa deed although ddivered, ib* BOla 282; if m* 
voldng a donation, constituted by takiag atitb taihe 
donor in liferent, and donee in hm^ or lo dsnee fkn^ 
lutely, before delivery or i n fcftm e niy ib. Gttsmtum 
bond or assignation, 699,91. Where the reveoMsds* 
nation is not granted to donee'a beir% irfieihavit Mi by 
his predecease, ib. Ezcluneo of leroeatieii ate d^ 
livery, where no clause to iev€ke» ik DoMitMNi iiail 
in dubio to be presumed, ib. 92. AloMt erbsv'i 
in what cases presumed a deiatioBi 700^ 92i 
to a minor, ib. Where he baa an indepMdMli 
ib. Where the maomr hvriiqp m 
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xlitors, ib. notes f, and 421. See 694, 84. Effect of 
an entail against the granter, where the probibiiionB 
are directed against himself, 803, 804, 24; note *. 

Entails with irritant and resolutive clauses, autho- 
rised by act 1685, c. 22, 804, 25. Meaning of irritant 
and resolutive clauses, ib. Forms and solemnities re- 
quired to entails under 1685, ib. 26. They must be 
recorded, ib. Substitutes may apply^summarily to the 
court to have the entail recorded, 805, 26, note *. 
The original entail must be produced with the appli- 
cation, ib. Whether one call^ under the ultimatie des- 
tination to heirs whatsoever may so apply, ib. note 
422. No part of the description of the lands must be 
omitted in the record, ib. The irritant and resolutive 
dausee must be repeated verbatim in all subsequent 
conveyances, and in the retours and infeftments of 
each heir, 805, 26. Effect of want of registration, or 
other statutory requisites, ib. Where the heir s right 
is merely personal, ib. note 423 ; where such heir is 
alioqui iuccessurus^ ib. Effect of debts contracted while 
the entail is incompleted, ib. Effect of the neglect of 
statutory requisites as against singular successors or the 
heirs of the granter, 806, 27. Whether it is necessary 
to record entails made prior to act 1685, ib. 28, 808, 
28» notes * and 424. 

Entails are striciissimi juris, 807, 29. Power of the 
heirs, where no specific prohibition, ib. ; to cut wood, 
ib. note 425 ; to work mines, quarries, &c. ib. ; to 
grant leases, ib. Where there is a prohibition to alie- 
nate or dispone, ib. note 426. What leases are held 
as alienations, ib. Where the leases are granted at a 
rent below the just value, or in consideration of gras- 
sums, 808, note 426. Whether a lease granted beyond 
the timt permitted by the entail must be reduced in 
totOy ib. Purgation of the irritancy incurred by taking 
grassums, ib. Restraints cannot be raised up by im- 
plication or inference, 808, note 427. Construction 
of clauses in entails as effectual or ineffectual, ib. Ef- 
fect of prohibitions without a resolutive clause, 808, 
809, 29. 

What deeds of the heir infer contravention, 809, 
30^; omitting the irritant clauses in the rights un- 
der which he holds the estate, ib.; allowing debts 
contracted to affect the property, 810, 30. Heir 
may settle a jointure on his wife if not expressly 
debarred, ib. Whether granting moderate provi- 
sions to younger children is held contravention, ib. 
Where the extent of such provisions is regulated by 
the entail, ib. note 432. Statute 5. Geo. IV. c. 87, 
authorising the granting of provisions to widows and 
children, where such provisions are either entirely ex- 
cluded by the entail or too much restricted, ib. Ex- 
tent and effect of the provision to be granted under 
the act, ib. Whether the heir contravening forfeits for 
all that succeed through him, or only for himself, 811, 
31. The institute is not affected by the restraints, un- 
less expressly fettered, ib. 812, note *. A declarator 
of irritauey necessary before a substitute can dispos- 
sess the Jbtitravener, 812, 32; also before a reduc- 
tion of contravener's, title, ib. note 434. Reduction 
of a lease where the irritancy was not declared in the 
lifetime of the contravener, ib. After declarator the 
next heir passes by the contravener and serves heir 
to the person last seised, 812, 32. A remoter substi- 
tute may bring a declarator, if the immediate substi- 
tute shaJl decline it, 812, 32. The deeds mferring ir- 
ritancy are not ipso jure null, but require reduction, 
ib. Where the person interested neglects to take be- 
nefit of the irritancy, ib. 813, note 435. The last sub- 
stitutes are unlimited fiars, 813, 32. 

The King may purchase lands however strictly en- 
tafled, 813, 33. Heirs of entail may sell their supe- 
riorities to their vassals, ib. In both cases the price 
must be settled on the same series of heirs, and under 
the same limitations, ib. Statute, 10. Geo. UI, c 51, 
for the improvement of entailed estates, ib. notes *, 
and436 ; abstract of the act, Appendix, No. 7. Heir of 
entail's power of sale for redemption of land-tax, 813, 
33. Power of burdening the estatefor money laid out for 
roads, bridges, &c. ib. p. 814. Private statutes for sale, 
excambion, &c. ib. Whether heirs of entail are sub- 
jected to an universal representation, 829, 51, note 



480 ; where the entail is fenced with irritant and re- 
solutive clauses, 830, 51. Consequences of forfeiture 
for high treason to the traitor s heirs of entail, 1031, 
27« Entry of heirs of entail with the superior, 3%, 
397, 7. The right of a substitute heir to bring a decla- 
rator of irritancy is not adjudgeable, 639, note 340. 

ENTRY with superior. Anciently no transmission 
was effectual ivitboat the superior's consent, 394^ 
5. This right of superior was in certain cases 
taken away by statute, and in otheni eluded by 
indirect methods, 395, 6. The superior is now 
obliged to receive all singular successors, 396, 7. 
Charge against superior to enter singular successors,^ 
ib. His defences, ib. Composition of a year's renn 
demandable by superior on such enUy, ib. Deduction^ 
allowed from the year's rent, ib. note *• The supe^ 
rior is entitled to give entry in such way as his rign^ 
may not be evaded, ib. note 158. Whether bound ^ 
enter an heir with an unexecuted procuratory. 
Entry of trust-disponees, ib. ; where the vassal's 
thor was not entered, ib. Whether superior bon^C 
to enter a corporation, ib. note 159. Effect o^^ 
clause obliging superior to enter " heirs and snc^^^ 
*^ sors" at a fixed rate, ib. note 160. Meaning of g^ 
term " assignees" as regulating the rate of entry, ,^ 
and note p. 394. Composition demandable froio i 
singular successor, where the vassal has sahfeoed, 
ib. note 161. Composition on the entry of h&nof 
entail, 396, 397, 7, notes *, and 162 ; where a ntai 
grants a disposition with procuratory and precept, his 
heir not bound to enter with superior, 402, 16, note *. 
Composition payable for entry of apprisera, 551, 84 
Entry of heir cum beneficio inveniariiy 843, 68. 
Enti-y upon precept of clare constat, 844, 71 ; effect 
of this entry, ib. note 501. Entry by hasp and ita- 
pie, 845, 72 ; effect of it, ib. note 504 ; by adjudicatioD 
on a trust-bond, 845, 72 ; 846, notes *, and 50& 
Entry where lands bold of the Crown, 851, 79. 
What if the superior refuse to enter the heir, 851, 79; 
charge against the superior, ib. ; where the superior 
himself has not made up titles, 852, 80 ; ehvge t- 
gainst him to obtain himself infeft, ib. Heir's reme- 
dy against intermediate superiors, on neglect of chnge 
by the immediate superior, ib. Declarator of tinsel 
of superiority, ib. note 503, note 523. See Superio- 
rity — Non-entry. 

EPISCOPACY, establishment and subsequent tboK- 
tion of, in Scotland, 100, 5. Legal designation of the 
present clergymen of that communion, ib. note lit 

EQUITY. Court of Session a court of equity is weft 
as of law, 62, 22. NobUe officium, ib. 

EQUIVALENTS of intimation of assignations, 720, 4; 
721, 5. 

ERASURES in deeds, effect of, 617, 20 ; where itoc- 
curs in subsiantiaUhus, 618, 20, note 55 ; iriiere it 
occurs in a less essential part, ib. ; where it is men- 
tioned in the deed, or adaiowledged by the gnnterm 
made before subscription, 618, 20 ; proofof tbiifiMi, 
ib. Erasures in the registration of seisins, 284, 48; 
note 59 ; in bills of exdiange, 622, 26, Bote 64. 

ERECTION of lands into a barony, 288, 46 ; 91, 25; 
93, 30. Erection of benefices into temporal lordsfaqi^ 
481, 18. Lords of erection, ib. ; these excepted froa 
the act of annexation, 482, 19. New erectioos de- 
clared null by 1592, 484, 23. Superiorities of ere^ 
tion belong to the Crown, 486, 28. Compeoatiii 
given to the lords of erection, ib. See Barony. 

ERROR, clerical, in recording a seisin, how conected, 
284, note 57 ; whether the disponer is direeted wbos 
the error infers a nullity, 401, 16. Error inaooi- 
tract, effect of, 594, 16 ; where it is in the esstntaK 
ib. ; where it lies only in the accidental qualitiei rf 
the subject, ib. Error in, or vitiation of deeds, 61$i 
13, notes ; 617, 20, et seq. Error in name of a l^giM 
does not annul the legacy dummodo constet deftn^ 
na, 877, a 

ESCAPE of Prisoner under a meditaHoJugmynanfk 
responsibility of magistrates fw, 42, note SS ; 100^ - 
note j:. Their responsibility for escape of a prinMr 
for debt, 591, 13; 1000, 14. Lial&tty of jpM0 
assisting in the escape, 1001, 14« FaTOomif At 
eseapo of a criminal, or abetting, 1095|/1S. 
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Je execatry, 887, 22 ; 910, 48. Deductkma from 
execntry fond before division, 909, 46. See Exe- 
or — Succession in moveables — Testament. 
<RCITORS. The obligation on exercitors in con- 
icts made by their shipmasters, 667, 43 ; who may 
3 named shipmasters, ib. The exercitors are boond 
Y the contracts of any person who has the ac- 
oal direction of the ship, ib. The exercitor is liable 
;br all furnishings or money borrowed for the ship's 
use, ib. 44 ; distinction where the master is at home 
and when he is in a foreign port, ib. note 144. Whe- 
ther the Ifflider or furnisher is bound to prove the iw- 
pfication of the money or materials, 668^ 44. The 
bond for money borrowed must express the cause of 
borrowing, ib. Exercitors are not bound for ship- 
Biaster^s contracts beyond the subject of his trust, ib. 
Shipmasters are over the ship, not the cargo, ib. Su- 
percargoes, their office, ib. Whether a number of ex- 
ercitors are liable in solidum^ or pro rata^ ib. 45, note 
146. Where the exercitors manage the ship them- 
selves without a shipmaster, ib. Exercitors included 
under the edict, NatUcty caupanes, &c. 599, 28, 29. 

EXHIBITION of writings, action of, 952, 52. Who 
may be compelled to exhibit, ib. How far public offi- 
cers are bound to exhibit communications from private 
informers, ib. note 677. Official reports, ib. Exhi- 
bition by incident diligence against havers in a suit, 
952, 52 ; interrogatories that may be put to them, ib. 
Examination of a defender as a haver, ib> Nemo /e- 
netur edere instrumenta contra se^ ib. The writings 
called for must be specified, ib. 

An heir apparent may pursue an exhibition ad deli- 
berandum even after the year, 833, 55. What writ- 
ings and obligations may be called for, ib. 834, 56 ; 
wnere these are in fovour of strangers, ib. ; where they 
are completed by infeftment, ib* ; where the ancestor 
has been divested by entail or irredeemable disposi- 
tion, ib. To wiiom the right of pursuing an exhibition 
is competent, and to what end, ib* 57. An heir or 
bairn is entitled to inspection of a deceased father s 
papers relating to his estate, and younger children are 
entitled to a state of his funds to enable them to make 
their election between testamentary and legal provi- 
sions, 833, note 485. 

EXONERATION of executors now disused, 909, 47. 
Exception of exhausted^ 910, 47. See Executor. 

EXPEDING letters of suspension or advocation, time 
for, 1003, 18, note 125. 

EXPENSES of judicial sale by apparent heir, from 
what fund to be paid, 575, 576, 61. Judicial sale by 
creditors, on whom the expense falls, 579, 64. In 
' what cases expenses may be awarded in the bill-cham- 
ber, 1003, note % ; 1004, note 127. 

EXPIRATION of tutory or curatory, 184, 29; 185, 
SO. Of the tutory and curatory of an idiot, 202, 52. 
Of mandate, 665, 40. Of submissions, 1015, 29. 
See Minor. 

EXPIRY of the legal of an adjudication, 549, 22, 
note *. 

EXPRESS or TacU consent to marriage, 119, 5; re- 
vocation of donations between husband and wife, 141, 
31. 

EXPROMISSOR, 715, 22. 

EXTENT, old and new, 315, 31. History of these va- 
luations, ib. 32. Proof of old extent in a service, 842, 
note 498. See Valuation. 

EXTENT, Writ of. Crown's preference over debtor's 
personal estate by, 67, 31, note f and 64. The writ 
does not affect heritable estate in Scotland, 67, 31. 

EXTINCTION of wasdets, 414, 16, et seq. 418, 25 ; 
of annualrents, 423, 34 ; of rights in security, 425, 
426, 36 ; of servitudes, 450, 37 ; of thirlage, ib. 452, 
38 ; of liferents, 468, 64 ; of apprisings, 360, 37 ; of 
obligations, 702, 1 ; by payment, ib. ; by creditor's 
ODusent, 705, 8 ; by compensation, 707, 1 1 ; nova- 
tion, 715, 22 ; confusion, ib. 23 ; by prescription, 757, 
8 ; by taciturnity, 772, 29. 

EXTORTION, reduction of deeds extorted vi autme- 
tu, 937, 26. See Reduction. 

EXTRACTS of deeds from the supreme court record, 
whether effectual in barring certification contra non 



produda in a vedoctiony 935. 996, 92. Wh 
challenge is on fidsehood, or the deed is reoo 
the books of an inferior court, the principal de< 
be pro<luced, 936, 22. Extracts signed by a < 
court, how far probative, 966, 6. No extrs 
derk of court can be excepted to as not signed I 
clerk without a formal reduction, ib. Extrac 
the register of seisins, how far probative, 285, 
EXTRINSIC and Intrinsic qualities in the oath < 
fender, 969, 11 ; in the oath of a pursuer, 9' 
See Oath. 
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FACILITY. Interdiction of facile persons, 2C 
Reduction on facility and lesion, 938, 27. S 
terdiction. 

FACTOR, 660, 31. Obligations on him, 66: 
Whether he may commit his trust to a substits 
Where he employs mandaat*s money to his oir 
ib. Where he takes a bond for mandanti i 
in his own name, ib. Where he purchases j 
own name, ib. Foreign Jactor, 663, 34 ; whi 
ships prohibited goods, ib. How £»* factor may [ 
goods of his principal, ib. note 145; his powi 
execution of the mandate, ib. 35 ; diligence ii 
bent on him, ib- 36 ; in what cases he is answi 
for a culpa levis or Uvitsima^ 664, 37. Expint 
mandates, 665^ 40. See Mandate — ^Institor. 

Judicial factor in the sequestration of land a 
572, 57 ; 664, 37 ; how appointed, ib. ; who ai 
qualified for the office, 573, 57 ; their power of ! 
ving tenants, ib. Rules by which these facton 
conduct themselves, ib. 58 ; mode of accountin] 
diligence prestable by them, ib. ; their liability i 
terest, ib. note 369 ; they cannot purchase the 
nor any part of the estate brought to sale, ib. noti 
his warrant for making payments, 573, 58u { 
or allowance to judicial fiu*tors, 574, 58. FacU 
pointed by the court where there is no sequesti 
ib. ; cases for such appointments, ib. Factor l 
toris or curator bonis^ ib. Warrants to fiictor 
vance for the expense of a judicial sale, 5T 
how he must proportion such expense, ib. ' 
of factors for interest, 690, 78. 

Factor for Tutors may be named by a &t 
note f . Whether a father on deathbed mi 
factor for his son's curators, 160, note *. I 
pointed by tutors or curators, 173, 16. 

Factor loco tutori^y how named, 168, I 
which he is to be guided, ib. ; may be 
by service of a tutor of law, ib. note • ; 
has the custody of his ward, ib. note 198 
of management, 169, note 198. One f« 
toris only can be appointed, ib. Nei^'ei 
abroad, next agnate will be appointed 
lo pupiKs mother, ib. ; court will not a 
borrow money on security of the er 
211 ; he may enter into a submisaif 
Diligence prestable by him, 664, 37. 
Lien of fiactors, 714, 21. See Re 

FACTORY or Mandate, 660, 31 ; 
661, 33. Obligations on mandatar 
reign factors, 663, 34. Diligence 
mandatary, ib. 36. Obligations on 
What is comprehended under a gei 
39. Expiration of mandate, ib. 4 

FACTUM PriBstandum. Cautior 
standum have the benefit of discr 

FACULTIES and powers may bi 
they do not fall under the n^;at 
10. 

FACULTY reserved to burden 1 
291, 50. How exercised, ib. e 
cising it in Iccto, 867, 98. 

FAIRS, jurisdiction of propriety 
recting disorders, 93, 29. 

FALSE Weights, punishment ( 

FALSEHOOD, crime of, K 
by the Roman law, ib. Da 
weights, ib. False notaries, 
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mu, ib. 67. Statiitoiy felseliood nader 1681^ 
esting a deed without either knowjung the per- 
eeing him subscribe, or heering him l^^owledge 
bscription, 1054, 73. Falsehood triable only by 
9urtof Session, 61, 22. See Forgery. Perjury, 
thief taken with the, import of Uie oxprewion, 

DR. His power anc} authority over his childrea, 
53 ; his obligation to maintain them, ib. ; his 
bo the fruits of their industry, 157, 56 ; where 
did is forisfamiliated, ib. He is tutor and admi- 
umt to his children, ib. 54. His consent neees- 

their naming curators for managing an estate 
tiy their own, ib. ; exceptions to this rule, ib. 
e of the father's power of administration, 158, 
t is limited to the children tn /amilia^ ib. ; in 
respect it differs from that of other curators, ib. ; 
s not extend to natural children, ib. Termina- 
f his power, ib. Where the child is fiituous or 
IS, ib. His obligation to maintain &c. his chil- 
ib. 56. He is not obliged to give them a sepa- 
timony, 159, 56 ; exception to this, ib. Ces- 

of his obligation for aliment, ib. His obli- 
i for aliment to his natural children, 160, 56, 

His liability for furnishings to his son, ib. 57. 
bligation to provide his children after his death, 
58. His power of naming tutors to his chil- 
exerciseable or alterable at any time, 164, 2. 
r of naming a fiactor to the tutors, ib. note f . 
«sion of the father to his child, 790, 7. In rights 

by the father to himself and his son nominatim 
9 his son's heirs, the father is fiar, 814, 35. In 
not rights, father's power of administration how 
id, where he has bound himself by marriage- 
let to settle his estate upon the heir of the mar- 

817, 38 ; 818, 39. His power of making pro- 
is by a second marriage-contract, 821, 42. 
!)US and furious persons, curatory of, 198, 48. 
ition of fatuity, ib. Cognoscing of such per- 
l>y sentence of a judge, 199, 49. Invalidity of 

by such persons, though not cognosced, 202, 
They may receive feudal grants, 264, 16. They 
icapable of crimes, 1023, 7. Fatuous child, his 
r is his curator, 158, 55 ; 201, 50. Aliment to 
lous bastard, 160, note 189. 8ee Idiot. 

Divot, and Fuel, servitudes of, 437, 17. Whe- 
these lesser servitudes are included under the 
er one of common pasturage, ib. Extent to 

1 these servitudes are to be used, ib. notes. 

or Force, reduction of deeds on the ground of, 
26. See Reduction. 

irhether the right of, can be tn pendente, 220, 4. 
re the fee is granted to children to be procreat- 
nd to the father and mother in liferent, ib. Fee 
heritable subject as burdened with liferent, 454, 
In whom is die fee where lands are provided by 
ler to himself in liferent, and to the heirs of his 
, &c. in fee, 456, 43. See Liferent. Fiar. 
inct Rights. 

ad liferent. Rules which govern the succession 
l^hts taken in conjunct fee and liferent, 814^ 34, 
J. See Conjunct Rights, 
of commissioners appointed by the Court, how re- 
rable, 33, note 18; of labourers or craftsmen, 
Dt now be fixed by the justices, 83, 13, note 89. 
iff's fees, 97, 38, now prohibited, ib. Fees of 
engers not to be exacted by them from the per- 
under diligence, ib. note. 

)es of physicians, presumption of payment pf, 763, 
Where the party can pli»d a promise, or restricts 
laim to deathbed attendance, 764, 17. How far 
iresumption of payment may be eKded, ib. note *. 
iicians' fees incurred during deathbed are pri- 
'^ debts, 906, 43. Lawyers' and Physicians' fiees 
"ecovered by the actio mandafi, 66 !> 32. An ar- 
* cannot decern for his fee, 1020, note. 
»NY, forethought, 1039, 40. 
LLES cannot be served tutors at bW| 165, 4. 
lale tutors may be appointed by a &ther or a ma- 
ate, ib. Females cannot be instmmentary wit* 
88, 981, 27. See Women. 



FENCES. Tenants' obligation Co uphold them, 371, 

ndte 117. 
FERRIES and Ports are inter regalia, 856, 17. Ob- 
ligations pn, and right of the grantee of a free port or 
ferry, 357, 17, note 88. 

Powers of the justices for regulating femes and 
bridges, 84, 14. Assessments for repairing passages 
at ferries, ib. 
FEU. Meaning of the term feu, 258, 7. Nature of 
the more ancient feus, 256, 4. Allodial subjects op- 
posed to feudal, 259, b. Feudal rights must be strict- 
ly interpreted, ib. 9. Essential and natural character 
of feus, 260, 11. Division of feus according to the 
practice of Scotland, 261, 12. Feudum antiquum^ 
ib. Feodum nonmm^ ib. Ligia ei non ligia^ ib. Power 
of vassal to alienate and subfeo, 262, 13. Effect of 
a clause of pre*eroption in favour of iiiperior without 
an irritancy, ib. note 37. Incapacity to alienate, 262, 
13. Certain feudal rights which cannot be alienated, 
263, 14, 15. What persons are incapable of receiving 
a feudal grant, 264, 16. Feudal right is constituted 
by charter and seisin, 265^ 17. Udal right of Orkney 
and Shetland, 266, 18. Charter, 267, 19, >/ $eq. 
Seisin, 276, 33, et seq. A feudal right cannot be 
charged with a real burden unless expressed in the 
grant, 290, 49. No perpetual unknown encumbrance 
can be created on lands, 291, 50. It is not sufficient 
that the seisin refers to the burdens in the chiyrter, 
292, 51. Effect of a clause burdening the lands with 
disponee's debts in general, ib. note *. Effect of a 
reserved faculty to burden, 291, 50. Nature and effect 
of a clause of irritancy in feus, 311, 25. Legal and 
conventional irritancy proper to feus, ib. Non solu- 
turn canonem, 312, 26. Feudal tenures by the law of 
Scotland, 293, L Feu farm, 294, 5. Ofthevaaal's 
right on getting the feu, 344, 1. Formerly feus reach- 
ed no farther than to the heirs contained in the grant ; 
now they go to heirs whatsoereri 916, 1. In defkult 
of heirs whatsoever, the King suc^^eeds as tdtimus 
hares, ib. 2. See Superiority. Chartpr. Seisin. Vas- 
al. Entail. 
FEU, annual, 293, 52. 
FEUDAL Rights. See Fen. Charter. Seisin. Su- 

periorty. Vassal. 
FEUDAL System, its origin, 255, 2. Probably derived 
from the Lombards, 256, 3. Feudal grants were ori- 
ginally precarious, ib. 4. Nature of the more ancient 
feus, ib. Consuetudines Jeudoruniy 257, 5. Every 
nation has its own system of feudal laws, ib. 6. When 
the feudal system was introduced into Scotland, 258, 
6. 
FEU-DUTY, right of superior to, 299, 2. It is de- 
b'Uum fundi, ib. Made effectual by poinding the 
ground and penonal action, ib. Vassal's liability for, 
after he has sold the lands, 300, note *. Limitation 
of superior's claim against intromitters, ib. Tenant's 
liability, ib. note 67. A vassal cannot prescribe an 
immunity from feu-duties, 760, 12. 
FEU-HOLDING, 294, 5 ; resembles the emphyteusis 

of the Romans, 295, 6. 
FIAR, meaning of the term, 454, 39. He cannot cut 
down trees in an avenue or park to the prejudice of a 
liferenter, 464, 56. Right of fiar to be enrolled and 
to vote for member of Parliament, where liferpnter 
absent or declines, ib. note f . How fiar^s rij^t se- 
cured against waste or encroachment by liferenters, 
465, 59. Cautio usufructuaria, ib. Whether action 
is competent to him who is fiar at the time when 
waste is committed, 466, 59. Fiar of a house how 
far, and when liable for repairs by a liferenter, ib. 60. 
He is not bound to put the bouse in tenantable repair, 
ib. Claim by fiar where he repairs, for the interest of 
the sum expended, ib. Houses within boroueb which 
fall into decay, must be repaired by the liferenter, 
otherwise he must quit possession to tne fiar, ib. Lia- 
bility of fiar and lifbrenter of a subject burdened with 
an annuity for arrears, ib. note 239, Claim by a fiar 
fbr aliment against the Hferenter, 467^ 62 ; 468, 63. 
Rules for determining the interests of the heir w fiar 
and the executors <^ the Hfbrenter* 468, 64. Sto 
Liflerait. Conjunct rights, 814^ 84 



FI 



32 



FO 



FI ARS of Grain, duty of the aheriff in striking, 78, 6. 
Effect of it, ib. Fixes the prices where do poutiye or 
precise proof of valae, ib. Whether relief where fiars 
irregularly struck, 79, notes. Fixing the price of grain 
by Uie fiars under a sale, 642, 4. 
FICTIO jurisy in what it differs from a presumption, 

988,38. 
FIDEJUSSOR, 678, 61. 

FILIATION of chUdren, 154, 50 ; of bastards by 
semiplena probatio and oath in supplement, 155, note 
18A See Bastard. 
FINES, imposed by the jusUces, how levied and applied, 
84, 13. Power of the justices to fine for refusal to 
give security for good behaviour, 86, 17. Fines in- 
coired by clandestine marriage cannot be pursued for 
by the kirk-session, 126> note *. Awarded against 
a wife are ineffectual against her husband, 135, 24. 
FIRE, whether loss by, infers responsibility.against ship- 
owners under the edict nauta, &c. 600, note 19- 
FIRE and Sword, letters of, 1002, 17. 
FIRM of a company, 653, 2a See Partnership. 
FIRST effectuflJ apprising or adjudication, pdri passu 
preference of apprisings and adjudications within year 
and day of, 555, 30* How the year and day is com- 
puted, ib. 
FISHES, the property of, how acquired, 223, 10. Royal 
fish, ib. Property in fish in a pond, 224, 10. Slay- 
ers of fish in forbidden time punishable by the jus- 
tices, 83, 13 ; 1039, 39. 
FISHING. Effect of the clause cum piscationibus^ 349, 
6. Whether the right of fishing for white fish common 
to all, without the necessity of any grant, ib. Salmon- 
fishing is inter regalia, 354, 15. . Constitution of pre- 
scriptive right to salmon-fishing under the clause cum 
fiscationibuSf 355, 15. The right may exist without 
the property of lands, ib. Right of the grantee to 
draw his nets on the banks of the adjacent grounds, 
ib. note 85. Forbidden tune of salmon-fishing, 355, 
15. Cruive fishmg, how regulated, ib. note 86. Il- 
legal modes of fishmg, ib. ; stent nets, hang-nets, bul- 
warks or dikes at dam-dikes, ib. Who may com- 
plain of an illegal mode of fishing, ib. King cannot, 
by a grant of fishings, hurt the navigation in a public 
river, 357, 17, note. Right of the crown to vest an 
exclusive right to a mussel scalp, ib. See Salmon. 
FISK, meaning of the term, 246, 10. 
FL UMENf meaning of the term, 432, 9. See Stillu 

cidium^ 
FODDER and Straw on a iiEUTn, tenants* obligations as 

to, 373, note f ; 374, notes 122-^. 
FCENUS Nauticum, 1056, 76. 
FCETUS of cattle belojig as accessories to the owner of 

the mother, 227, 14. 
FORCE and Fear, effect of, in vitiating a contract, 
594, 16. Reduction of deeds on the ground of, 937, 
26. 
FORCIBLY defending against diligence, an ingredient 

of bankruptcy, 945, 41 ; evidence of it, 946, note. 
FOREIGN. Solemnities of deeds signed in a foreign 
country, 633, 39. Whether deeds signed abroad, ac- 
cording to the form of the lex lociy receive effectual 
execution m Scotland, ib. 40. Personid obligations, 
ib. Whether interest secundum legem loci contractus 
recoverable in this country, 634, 40, note 90. Where 
the locus contractus allows no interest, ib. Effect of 
obligations to convey, or conveyances of heritage in 
Scotland executed secundum legem domicilii^ 634, 
40, note 91. Conveyance of moveables according to 
the lex domicilii, ib. note 92. Effect given in Scot- 
land to an English or other foreign commission of 
bankrupt, ib. Whether the bankrupt's certificate is a 
protection to him in Scotland, ib. No foreign deed 
can receive effect if by its nature contrary to the law 
of this country, 635, 41. Foreign testaments be- 
queathing heritage in Scotland, ib. Nuncupative set- 
tlements made in England, ib. Diligence upon fo- 
reign grounds of debt must proceed according to the 
forms of the law of Scotland, ib. 42 ; where such 
oxecution has passed in the foreign country, as by that 
l&w <merateB as a satuliMStion of the debt, 636, 42, 
note 94. Effect of a foreign assignment against an 



arrester, 636, 42. An EngliA executor musl W con- 
firmed in Scotland to enable him to pursue there, ib. 
Proof df Toreign law, ib. By what law the prescrip- 
tion of debts- due to foreigners is determined, 787, 48. 
Prescription of foreign heritage, 788, 49. Proof of 
foreign judgments, 966, note 43. Notification of dis- 
honour of foreign bills of exchange, 629, 33, note 81. 

FOREIGNERS, bound by the laws of the conntiy 
where they reside, 9, 22 ; how cited where they have 
a land estate in Scotland, 35, 18. Foreigners defend- 
ers in our courts must give caution jW/cio sisH etju^ 
dicatum solvit 36, 19 ; 686, 73- Arrestment of thei^ 
moYeMesjurisdictionisJundandacausay 35, 19; whcb. 
ther liable to arrestment as in medttaiioneJugOf 4^ 
note 32 ; where they have absconded from justiee, ma^ 
be seized on their return, 44, 23. Proof of payment ^ 
questions with foreigners, 705, 7. By what law t^ 
prescription of debts due to foreigners is determin^^ 
787, 48. Prescription of foreign heritage, 788, ^^ 
Succession to foreigners dying in this country, S"*"*^ 
4. In what cases foreigners residing in this coni^ 
occasionally may be prosecuted criminally, 1060^ «». 
The Courjt of Session will not interfere with or^^^ 
of the Admiralty as to the detention of foreign seac^^ 
60, note 50. Whether foreigners can plead ijgffioT^^ 
tia juris f 605, 33. Foreigners who have commit^ 
crimes and left this country cannot be brought ha^ 
to be tried, 44, 33. Whm they return, ib. Aljem 
cannot succeed in feudal rights unless natonJoed 
922 10. ' 

FOREMAN of a jury, 1072, 101. 

FORESTALLERS and Regretere, 1037, 88. Fore- 
stalling of markets cognisable by tJie sheriff, 77, 4. 

FORESTS are inter regalia^ 354^ 14. 

FORETHOUGHT Felonv. 1039, 40; 

FORFEITURE, gifts of, Jiow passed, 68, 32. Forfa- 
ture of fee by the casualty of disclamation, 325, 51 ; 
by purpresture, 326, 52 ; by escheat, ib. 53, diey. 
Forfeiture for treason, a bar to succeasioo, 924^ 11. 
The pains and forfeitures of treason, 1030, 24 Ses 
Treason. 

FORGERY, 1051, 67. Imitating subscriptions, ornt- 
ting false names or subscriptions to writings, ib. Feif^ 
ing of a charter, ib. False notaries and usen of fiJss 
instruments, ib. Forgery ^ executions, ib. 

Mode of trial before the Session for forgery, 1051, 
68 ; either summary, per modum simplids quereUt, 
or by a summons of improbation, ib. ; in what oiei 
the summary mode may be employed, ib. When 
forgery is pleaded by way of exceptfon, 1052; note 
208. 

Forgery requires not only that the writing be fiibii- 
cated but put to use, 1052, 69. A party foondiBi^ 
upon a deed suspected of being forged, may be eom- 
pelled to declare in judgment whether he will sbide 
by it as a true deed, ib. ; consequences of this, lb.; 
abiding by quaUficat^, ib. 

Direct proof in forgerv, 1052, 70 ; by the tfith 
mony of Uie writer and the instrumentary witag swi ^ 
ib. Distinction between direct and innvect fndk 
1053, 70. There is no place for the indirect wiias 
the direct can be employed, ib. Effect of one wit- 
ness deposing that the deed is true, the other not, A. 
Subscription of dead witnesses, how proved fabe^ ik 
Indirect proof of forgery, 1053, 71 ; from afabe kUt, 
ib. ; from a proof of aUbi, ib. ; ex comparatiime &> 
terarum, ib. Distinction whether the comparatiopM 
to prove a deed to be written by a person, or nol1» 
be written by him, ib. Other circumstances sflbnEif 
indirect proof in forgery, 1054, 71. 

The Session may inflict an arbitrary puniduMSt; 
the capital belongs to the Justiciary, 1054, 72. 

FORGES. Clause cum/abrilibus, kc 350, a 
FORISFAMILIATION of chUdren, how mfen«d,157, 
53. Effect of it in discharging the parent's obligiti« 
to aliment them, ib. It excludes the chum forl^kii^ 
888, 23. See L^tim. ChUdren. 
FORM S of Court, 962, 7 1. 
FORT ALICES, whether inter rtgatia^ 357, 17. 
FORTHCOMING on arrestment, 739, 15. Rc^nto 
in the action, ib. 16. Frwii^ the debt due bf iks 
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GIRTH and sanctuary, privilege of, formerly allowed 
to manslayers in chaud mellaf 1039, 40 ; refiised to 
assassins, 1041, 45. 

GLEBE of Ministers. Description of a glebe, 514, 

- 59. The designation of manse and glebe is vested in 

the presbytery, 26, 2. How enforced where the pos- 

• nenor of the ground refuses to give up possession, ib. 
Form of designation, 514, 59. What ministers are en- 
titled to a glebe, ib. Quantity of the glebe, ib. Out of 

~ what lands it is to be designed, ib. Right of relief to 

heritors out of whose lands the glebe is set off, 515, 

60. This right is merely personal, not real, against 

. the lands, 516, 60. Whether a glebe may be ex- 

cambed, ib. note |. Power of minister to work marl 

• and coal on his glebe, 517, note 294. Glebes pay no 
tithe, ib. Extent of glebe where two parishes are 
united into one, ib. Manses and glebes are unalienable 
by the incumbents, ib. Ministers grass, 517, 62. 
LELnds out of which it is to be designed, ib. note 295 ; 
518, note 301. Ministers entitled to grass, 517, 62, 
note 297. Equivalent of L.20 Scots for grass, 517, 
62. Freedom of foggage, pasturage, feal, and divot, 
&C. 519, 62. Ministers have right to grass in church- 
yard, but cannot pasture cattle there, ib. note *. 
Who has right to the fruits of a vacant glebe, 105, 
14. The right to an old glebe may be carried by 
prescription to an adjacent proprietor, 776, 32. 

GOD, offences against, 1026^ 16. Blasphemy, atheism, 
ib. Cursing of God and denying his existence, 1027, 
17. Denying the providence of God, ib. Profieuiation 
of the Sf^bath, ib. note *• 
GOLD and Silver Mines are inter regalia, 356, 16. 
How the proprietor of the ground may obtain a right 
to work them, ib. 
GOODS in Communion, 126, 12. See Marriage. 
GRACE, act of, liberation of prisoners under, 1013, 28. 
,Oath of the debtor, ib. Intimation to the incarberator, 
. ib. Time for lodging aliment, ib. note 164. Effect of 
liberation on the act, 1013, 28. Who are entitled to 
. the benefit of the act, 1004, 28, note f • See Act of 

Grace. 
GRACE, days of, in bills of exchange, 628, 33. 
GRAIN, fiars of, duty of the sheriff in striking, 78, 6 ; 
use and effect of striking the fiars, ib. 79, notes. Fix- 
ing of the price of grain under a contract of sale by 
the fiars, f>42, 4. See Thirlage. 
GRANDCHILDREN, their claim for aUment, 159, 

56, note 184. 
GRANDFATHER, his obligation to aliment his grand- 
children, 159, 56, note 184. Liability of his repre- 
sentatives, notes * and 191. 
GRAND Jury in trials for treason, 1061, 84. 
GRASS. Sown grass passes as pertinent of the lands 

to the purchaser, 352, 1 1. 
GRASS GLEBE of ministers, 517, 62. See Glebe. 
GR ASSUMS. Leases by heir of entail at reduced rent 
in consideration of grassumSri^S, note 426. See 
Entail. 
GRATUITOUS Deeds to conjunct and confident per- 
sons, challenge of, under 1621, c. 18, 938, 28, 29. 
What are gratuitous de^s in the sense of the act, 
939, 32. Provisions in antenuptial contracts, and 
provisions to wives after marriage, whether gratuitous, 
940, 33. Provisions to children already existing, ib. 
34. How the deed must be proved to be gratuitous, 
.941, 35- Gratuitous deeds inter conjunctos, when 
onerously transferred to a third person, 942, 36- How 
hi the presumption of gratuitous holds in deeds be- 
tween husband and wife, 140, 30. 
GREAT Seal, 343, 83. 

GREEN Wood, destroyers of, punishable by the jus- 
tices, 83, 13. Punishment for stealing green wood, 
1048, 59; for cutting growing trees, 1049, 62. 
GROUND Annual, 293, 52. 
GROUND, Poinding of the, action of, 299, 2 ; 929, 

1 1. See Poinding the Ground. 
GROWING Com may be pomded, 745, 22. Punish- 
ment of the cutters of growing corns, 1049, 62. 
GUARANTEE. How fiur letters of mtrodijction and 
recommendation may be held as guarantees, 679, note 
167. 



GUARDIANSHIP of Minors by tntore and 

163, 1, et seq. ; of idiots, furious, and imbecile per 
sons, 198, 48, et seq, 

GUILD, Dean of, 90, 24. See Dean of Guild. 

GYPSIES or Egyptians, statutory penalties against 
1050, 64. 
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HABITE and Repute man and wife, effect of, in con- 
stituting marriage, 122, 6 ; it must have been in Scot- 
land, ib. note *. The habite and repute must have 
been general, ib. note 140. Effect of a subsequent 
acknowledgment (after such habite and repute^) that 
the parties did not live as man and wife, ibl note 
141. See Marria^. 

H AIMESUCKEN, capitaUy ptmiehed, 1044, 51 ; wh% 
understood to be a man's house so as to constitnl^ 
this crime, ib. Prescription of this crime» 107 
110. 

HARBOURS are res publicaty 221, 5. 

HASP and Staple, entry by, 845, 72, See Bnrg^ 
Subjects. ^ 

HAVERS, incident diligence against, in a suit, 952,^^ 
Who are bound to exhibit as havers, ib. Public ' 
cers, ib, note 677 ; defender in the cause, 952^ ^ 
mode of examination, ib. ; specification of the wri^^ 
called for, ib. Nemo tenetur edere tnstrumenia ^^ 
tra se, ib. How &r an agt^nt is bound to make n;^* 
duction as a haver, 980, 25, note 74. See Exhibi. 
tion» 

HEAD Boroughs of shires, 78, 5 ; they are the places 
where letters of inhibition, interdiction, horning, &c 
are published, ib. Quarterly sessions of justices of 
peace at the head burgh, 85, 15, note 95. 

HEAD Courts at the head boroughs of shires, 78, 5. 
Michaelmas head court, ib. ; attendance of the free- 
holders, ib. ; no fine for non-attendance, unless sum- 
moned as jurymen, &c. ib. 

HEIGHT of houses. Servitude altius non tolieitdif 
432, 10 ; restraints as to height of houses b the town 
of Edinburgh, 227, 2, note * ; 428, 2, note 181. 

HEIR. Meaning of the word heir in our law, 825, 47. 
Rules for ascertaining in dubio who is meant by it, 
ib. The legal meaning of the term must sometimes 
give way to the presumed intention of the maker i 
a settlement, 827, 48. Provision to the hairm of a 
marriage, ib. All heirs represent the defunct nnirer- 
sally, 828, 50. Active and. passive representation, ib. 
DiflPerent degrees of obligation by which the difiiereot 
kinds of heirs become liable for the debts or deeds of 
their ancestors, ib. ; heirs iitulo universalis ib. ; ge- 
neral heirs male, ib. ; heirs portioners, 829, 50. 
Whether heirs of entail or of a marriage, or bein sub- 
stituted in a bond, are subjected to an universal repre- 
sentation, ib. 51. Heirs must fulfil all the deeds of 
their ancestors, under whatever title tliey take tbe 
estate, 830, 51. Order in which heirs are liable for tbe 
debts of their predecessor, ib. 52. Relief among hein, 
and benefit of discussion, 831, 53. ^ 

Obligation of the heir for aliment to iin yonager 
brothers and sisters, 161, 162, 58 ; to those wboa 
the deceased was under a natural obligation to miiB- 
tain, 161, note 191. Obligation on liferenters to bhhh 
tain the heir, 467, 62. How this is qu^^ ib. 
This burden is personal to the liferenter, 468, 6S. 
Maintenance of tne next heir of entail by him in pos- 
session, ib. Whether the obligation dtscJiamd by ib 
offer to receive tbe heir into fiemiily with the peiMO 
liable, ib. See Aliment. 

Apprising or adjudication against the heir of th* 
debtor on a charge to enter, 542, 1 1. Charge, gcB^ 
ral and special, 543, 12. The first fixes the repnMB* 
tation of the heir, and the last states him In the ligH 
of the subjects, ib. IS. Action of constitution ^gMVt 
the heir where he fails to obey the charge, ib. Sjpeeiii 
and general special charge, 544, 13. Where the heir 
is the debtor a special charge only ia neceasaiy, ihi 14* 
Time within which the lands of the heir can ha i^ 
prised, ib. 15. Tempus deliberandi^ ik Clm» 
against heirs may be executed agaiaat wum^ Sfe 
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.enunciation by the heir on a general charge to 
in an adjndication contra hctrtditatemjacenteni^ 
\1. Whether the heir who has renounced may 
D the lands, 569, 49. Judicial sale at the in- 

of apparent heirs upon the act 1695, 575, 6L 
Btition of the ancestor and heir's creditors, 869, 

The heir who succeeds to the heritage has no 
in the moreablcs, 872, 3. Collation by the heir, 
)ir'a right to challenge ex capite lectin 862, 95 ; 
)d. See Sale. Succession. Deathbed, 
parent heirs, their privileges, 832, 54. See Ap- 

Heir. 

T cum heneficio inventarii^ 843, 68 ; form of 
try, ib. ; his powers as to selling and paying the 
>TB primo venienti^ ib. 69 ; where he is inter- 
by citation, ib. ; division by mnltiplepoinding, 
reditors need not rest on an estimation of the 
Dry by witnesses, 844, 70. The heir is trustee 
i creditors, ib. ; consequences of this, ib. ; he 
iring his ancestor s estate to judicial sale, ib. 

r-at'hiw, heir of line, heirs-general, and heiis 
jever, 789, 4. Heirs-at-law, ib. 5. 
irs-portioners, succession of, 793, 13 ; praci- 
to the eldest, ib. ; her right to the custody of 
le deeds, 795, 13 ; division of lands belonging to, 
)6 ;. brief of dirision cannot be advocated from 
leriff of the county where the lands lie, 926, 

Irs of conquest f 795, 14. Succession in con- 
unong females, 796, 15. What accounted con- 

ib. 16. 

Irs male and of tailzie^ 901, 21 ; institute, ib. ; 

;utes, ib. 

\rs xvhatsoever ; they succeed to feudal rights 
he heirs in the grant, %1, 1. Persons succeed- 
an entailed estate, under this description, are 
itrained by the fetters, 813, 32. 
ir of provision^ 801, 21. Heirs of provision and 
>f a marriage cannot have their right defeated by 
tons deeds, 817, 38. Settlement in a marriage- 
ict upon husband and wife in conjunct fee and 
t, and the heirs of the marriage in fee, ib. Heir 
larriage is quodammodo creditor to his father, 
hether such heir may use diligence against his 
, ib. note 445. The father may do all one- 
leeds, and lies under no restraint in favour of the 
tutes of the heir of provision, 818, 39. The 
right under the genend terms is not Vijtts credi" 
Such heirs cannot coioapete with onerous cre- 
, ib. Where the fedier sells the estate settled 
t contract of marriage, and purchases other lands 
he price, ib. note 450. Competency of inhibi- 
Y the heir where ^jta credUi is conferred, 819, 
51. Father 8 power to burden the estate settled 
) heir with provisions to younger children, 819, 
te 452. Effect of deeds executed in contraven- 
• a marriage-contract, ib. note f . Posterior credi- 
re preferable to the heir of provision, unless the 
nent gives him a right of fee in the land, or a pro- 
^ht of credit in a special sum, 820, 40. How a 
^diti is constituted, 820, 40. How it is secured 
gence or seisin, ib. Where the right is not so per- 
, the heir ranks only paripassu with other per- 
creditors, ib. note 457. The heir in a marriage- 
jct to whom others are substituted, is iiotwith- 
ng unlimited fiar, 821, 41. The father's powers 
iing provisions by a second marriage-contract, 
ir limited by the first, ib. 42, note 459. Those 
incceed in virtue of clauses of substitution are 
•ly heirs of provision, 822, 44. Provisions grant- 
the children of a marriage give no right of cre- 
each child ; for the father has the power of dis- 
on, 827, 49. The ju* credit i of heins is vested 
at service, 846, 73. See Substitution. Suc- 

Q. 

xy of an heir by precept of clare constat^ 844, 
I burgage subjects by cognition and seisin, 845, 
/Adjudication on a trust bond, ib. Form of en- 
here the lands hold of the Crown, 851, 79. 
of charging the superior to enter the hehr, ib. ; 



where the superior has not made up his titles, 852, 
80. Behaviour as heir, 853, 82. Serrice of heirs, 
836, 59. See Passive Title. Deathbed. Service. 

HEIR and Executor, meaning of the terms, 240, 3. 
Rules for determining the interests of the heir and 
executors of a liferenter in the rents, &c. 468, 64. 
Where the liferenter survives Whitsund^, ib. ; where 
he survives Martinmas, ib. 469, notes. Effect of post- 
poned term of payment of rent, 469, note 241. Fore- 
hand payment, ib. Where the liferenter was in the 
natural possession of the subject, 469, 65. Where he 
had sown the crop before his death, ib. Natural grass, 
ib. Where the liferented subjects are fishings, col- 
lieries, mills, bonds personal and heritable, 470, 66. 
Rules for division betwixt the widow and her hus- 
band's executors, ib. 67. Competition between the 
heir and executor of an adjudger for arrears of inte- 
rest, 565, 45. What debts are burdens on the heir and 
what on the executor, 910, 48. Mutual relief be- 
tween them, 911, 48. 

HEIRSHIP Moveables. Definition of heirship move- 
ables, 797, 17. Who can transmit them, and to whom 
they belong, ib. What jb included under them, 798, 
18. Possession is a complete title to them without 
service, 849, 77. To whom they go where the heir 
dies without attaining possession, 850, 77. Whether 
they go to the eldest heir-portioner, 794, 13, note 
410. 

HERALDS, officers serving under Lyon King of 
Arms, 94, 32. Deprivation and suspension of, 95, 
S3. Their attendance at proclamations and public 
ceremonies, ib. 

HJEREDl TASy meaning of the term, under the rule 
minor non tenetur placitare de hiercditate^ 195, 43. 

HJEREDITASjacens, adjudication against, 566, 47. 

HEREZELD. Clause cum herezeldis, 351, 10. Im- 
port of the term herezeld, ib. Now not due where 
it is not the custom of the barony, 352, 10. 

HERITABLE Rights, constitution of, by charter and 
seisin, 255, I. Dominium direct um^ 299, 1 ; 259, 
10. Dominium utile, 344, 1; 259, 10; transmis- 
sion of) by vassal to singular successors, 393, 1. A 
conveyance of heritable property includes all lesser 
rights in the subject, ib. 2. Jus supcrveniens auctori 
accrescit successori, ib. 3. Exceptions to this rule, 
394, 4. An agreements relating to heritable rights 
must be perfected by writing, 607, 2. Power of resi- 
ling till writing adhibited, 608, 2. Where the agree- 
ment is by missives they must be probative, ib. Z.o- 
cus pcenitentia before writing, ubi res sunt integr^je, 
ib. The right to heritable property cannot be acqmred 
by occnpation, 224^ 11. Quodnullius ettJU domini 
regis, ib. Necessity of written titles, 225, 11. Re- 
medy where titles loet, ib. Diligence iigainst herit- 
able subjects, 524, 1 ; 536, 1. Succession in heri- 
table rights, 789, 1, et seq. Heritable subjects can- 
not be conveyed by testament, 799, 800^ 20. See 
Charter. Seisin. Confirmation. Resignation. In- 
hibition. Adjudication. Sale. Succession. 

HERITABLE Bond now adopted in place of tJie old 
form of annualrent rights, 243, 5. See Heritable Se- 
curities. 

HERITABLE Jurisdiction, nature of, 31, 11. Abo- 
lished, 32, 12. Heritable grants of criminal jurisdic- 
tion, 66, 29 ; abolished and prohibited, ih» Altera- 
tions on the law by 20. Geo. 11^ abolishing heritable 
jurisdictions, 81, 11. 

HERITABLE and Moveable Rights, 240, 3. Tilings 
properly heritable, 241, 4. How the question of he- 
ritable or moveable is determined as between heir and 
executor, proprietor and tenant, and real and personal 
creditors, 241, note 20. Fixtures, machinery, &c. 
whether heritable or moveable, ib: Fruits, trees, 
241 9 242, 4. All rights connected with heritable 
subjects are heritable, 242, 5 ; annualrent rights, ib. ; 
even, though not made real by seisin, 243, 243, ib. ; 
titles of honour and rights which have a tractusjfuturi 
temporis, ib. 6 ; leases of land, 244, 6 ; personal 
bonds, 245, 9. Bonds contaming a clause of infeft- 
menti and bonds sednding executors are heritable* 
247, 12- What if these be conveyed to aa atsignee, 
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his heirs and executors, ot* simply to an assignee and 
his heirs, 248, ib. How moveable rights may become 
heritable, 249, 14. Materials laid down for building, 
ib. notes. Heritable debts do not become moveable 
by a supervening moveable security, 251, 16- Effect 
of requisition, or of a charffe or decreet, for payment, 
252, 16. Price of land when sold, voluntarily or ju- 
dicially, ib. 17. Heritable subjects, their general 
characteristics, and how attached and conveyed, 253, 
18. Subjects of a mixed nature partaking both of 
heritable and of moveable, 254, 19. The condition 
of the subject at the ance8tor*8 death determines the 
BUCcesBion, as does its condition at the time of mar- 
' riage, its nature between husband and wife, 255, 20. 
Eroct of adjudication upon the nature of the debt, 
565, 45 ; as to rents, 567, 48. Heritable bonds 
taken by a tutor for money due his ward, and adjudi- 
cation for personal debts, are moveable as to succes- 
sion, 175, note 213. See Moveable. 
HERITAGE iiistinguished from conquest^ 795, 14. 
Heritage cannot be conveyed on deathbed, nor settled 
or burdened by testament, 799, 20, note 416. Con* 
veyance of, by deed inter vivosj though with nomina- 
tion of executors, 800, 20, Formal words necessary 
in such conveyance, ib. Forms or deeds by which the 
succession of heritage is limited, 801, 21. See 
Disposition. Entail. Marriage-Contract. 
HERITABLE Securities. Redeemable rights, their 
natQre, 407, 2* Wadset^ 408, 3. Changes in the na- 
ture and in the form of wadsets, which are now real 
rights, ib. 4. Rights of reversion in wadsets, 409, 5. 
Extinction of wadsets, 4 1 4, 1 6. Order of redemption, 
ib. 17. Premonition, ib. Consignation of redemption 
money, 4 15, 19. Declarator of redemption, ib. 20 ; to 
' whom and against whom competent, 416, 21. When 
the wadset has been assigned or disponed, who must he 
cited as parties, ib. 22. The reverser may pass from 
the order. of redemption before declarator, 417, 23. 
How consigned money may be attached after declara- 
tor, ib. note 169. Orders of redemption need no regis- 
tration, 418, 24. When the wadsetter chooses to give 
up the lands and recover his money, ib. 25. Proper 
and improper xvadietSf ib. 26. Usurious wadset, ib. 
. Chaxadberistics of proper and improper wadset, 420, 
27. fiack tack granted by the wadsetter to the re- 
verser, ib. 28. All proper wadsetters must quit the 
possession on the reverser's finding security for the 
mterest of the wadset sum, 421, 29. Annualrent 
HghtSf their origin and nature, 242, 5 ; now changed 
into the form of proper bonds, 243, 5. Infeflment of. 
annualrent i 422, 31 ; its bygone interests are debiia 
Jundi^ ib. 32; how they are recoverable, 423, 33. 
Extinction of rights of annualrent, ib. 34. Infeflments 
in securit^y 424, 35. Infejiments in relief 425, 35 ; 
their nature and effects, 425, 36. Securities Jbr cash 
accounts or credits^ 425, 36, note 177. Extinction of 
rights in security, 425, 426, 36. Preference of real 
debtSy 426, 37. Double securities over same estate, 
ib. note 180 ; over separate estates, ib. See Redemp- 
tion. Reversion. Annualrent Rights. 

HERITORS of a parish, their consent requisite to trans- 
port churches, disjoin parishes, or erect new churches, 
109, 21 ; not necessary to the uniting of two parishes, 
-ib. ; they are bound to provide a school and salary to 
the maner, 112, 24; remedy where they fiedl to do 
so, ib. ; power to remove the school-house, ib. note 
126; their powers in conjunction with the kirk-ses- 
don in the execution of the poor laws and administra- 
tion of the funds, 212 and 213, notes. Right of the 
heritors to seats in the parish church, 352, 353, 11 ; 
their liability for repairing or rebuilding the church, 
353, note 86 ; they have the power of disposal of the 
church area, ib. ; may pursue a valuation and sale of 
their temds, 486, 29 ; 488, 31. Obligation on the 
heritors to build a minister's manse, 511, 56. Who 
meant by heritors, 512, 57. See Manse. 

HERSHIP, or masterful driving off cattle, 1050, 64. 

HIGH Constable of Scotland, 74, 37. 

HIGH Court of Admiralty, 68, 33 ; of Justiciary. 

HIGH Treason, 1028, 20. 



HIGHWAYS. Jurisdiction of tlie justices of peiee Ot 
regulatihgthe highways, 83, 13; 84, 14v Statute VQri^ 
84, 14. Who are comprehended under the acta, ib. note 
94. Assessments for upholding the highwaya, or far 
building or repairing bridges or paasagea at feaim, M^ 
14. Power of applying assessment to compenaalB pio- 
prietor throug^ whose ground a new mad ia cviriad, 
85, 14^ note. Meetingsof the jttttioesandcofiimkHga. 
en of supply for these jmrposes, ib. Una ^aamg 
which the tenants, &c. are to woi^ i^oa the nMMb^ ft. 
Highways are res puhlicOf 221> 5^ Tbay mb, ittier 
regalia^ 356, 17 ; as are also the streetaoCa inngk^ 
ib. note f . 

HIRE of servants, labourers^ or craftsiiien, rale oi, am- 
not now be fixed by the justices nr muginti itaa, OS, 
13, note 89 and 208, note 247. See Master and Ser- 
vant. 

HIRING, contracts of, 648, 14^ ^ i^ See l^n^m^^^, 

HISTORY is proof of ancient factB» 966, 7. 

HOLDING, of the several kinds o^ 29S» 1 ;, ward, ib. ; 
taxed ward and black ward, 294, 4 ; feu fiuu, ib. 
5 ; blanch farm, 295, 7 ; bm^gsge, 296, a Action of 
shewing the holding, 300, 3, See Tenufe^ 

HOLOGRAPH Deeds and Obligations require not the 
usual solemnities, 619^ 22 ; whether such deeds moat 
bear that they arp written by the grantor, ib. Reof 
■ of holograph, ib. Date of saeh deeds, how proved^ 
ib. Vicennial prescription of holograph writinga, 771» 
26 ; they are presumed to have been granted in iado 
in a question with the heir, 864v ^* See I^escr^- 
tion. 

HOLYROODHOUSE, King's palace of, afibtda. a 
sanctuary to debtors against pers^mal dOigenoe, 1009, 
25. See Sanctuary. 

HOMICIDE, 1039, 40. Casual homicide, 1040^ 41. 
Homicide in self-defence, ib. 

HOMOLOGATIONof imperfect deeds, 669, 47. Whe- 
ther deeds intrinsically null are validated by hcMDolo- 
gation, ib. Deeds by minors, or wanting 8oleiiiiiiue% 
ib. and 670, 48. Effect of invalidity in the act of 
homologation itself, 670, 47. In what casea bomoJo- 

gation is excluded, ib. 48. Knowled^ of tbe deed 
omologated, ib. How iar instmmentary witnesses to 
a deed^ may be held as homologating it, ib. Natm 
of the approbatory acts to infer homologation, ib. Ef- 
fect of homologation, 471, 49 ; whether a poaon awy 
approbate and reprobate tbe same deed, ib. ; whether 
it is proveable by witnesses, ib. 50. ^^etber boaio- 
logation by a minor is a bar to reatitu^D, 193, 391 

HONOR ARIES, presumption of payment o^ 79HS, 17. 
How far the presumption may be elided, 764^ note *. 
They are recovered by the actio mandati^ 660^ €61, 
note *. 

HONOUR, titles of, descend to the heir, 243, 6. 

HORNING, letters of, their inducia and mode of eia- 
cution, 327, 55. Warra&t on wbidi lelten sf 
homing proceed, 997, 9. Whether onnpeleBt m 
decrees of baiKes of barony or reality, ib. aatet * 
and 115. Incompetent on decrees of jasticei of 
the peace, 998, 9, note 116. At the aMne 
of the collector of the minlstere* wkiowi^ fm^ 
ib. note f. Inductee in tbe ehaige ef hom^ 
998,10. Against persons north of Uie river Dee^ ft; 
persons in Orkney and Shethnd, ib. note %• Pemi 
forth of the kingdom, ib. note 117. Tlie individHbsf 
a company may be chai^ged on honing directed wguMX 
the company firm, 999, 11. Letters of bonuaggnalBd 

'summarily and general letters of honmigy 996^ 11. is 

what cases general letten of homing are Bowcoane- 

tent, 999, 11. Registration of hoimg, S28^ 56. m 

Diligence. 
HOSPITALS, or Ministries, origin of their faanditisi, 

99, 4. The positive and negative preecriptieai m 

against horoitals, 776, 32. 
HOUGHING of oxen or cattle in time of hfff«l» 

1039, 39 ; punished as statuttMy tbeft» 1049, 6& 
HOUSE of Commons, Scottidi memben e^ Sfl^ 7, & 
HOUSE of Peers, Scottish memben o^ 5S, 7/a Sbi 

Lords, House of. . - 

HOUSES. Power of the BMgvtiatea of a 



H O 



37 



H U 



' totldneaiid8ellTiiiiiomhoa0et,88,2l« Triennial pre- 
flCfiptkm of the property of rainoai houseis 765, 18. Ja- 
liediction of the dean of gnikl aa to taking down houses 
in danger of fiilling, 91, 24. Nnisances erected in, 219, 
notes. Tacks of nouses within bnrgfa, 36S, 27 ; whe« 
ther effectual against singular successors, ib. Tack of 
m dwelUnff'hausef 875, 43 ; obligations on the land- 
lord and tenant as to repairs, &e. ib. Warning of te- 
nanta in nrfaan sobjecte, 379, 47 ; in houses in the 
eoonftrj, 380, note *• Servitudes cfhousu^ 431, 6, 
7, fl 9eq„ Obligations on the proprietors of a house in 
. floors belonging to different persons, 433» 1 1 ; what 
alterations may be made by any of the individual pro- 
prietors, ib. note 190. Liferent of houses^ 466, 60. 
Obligation on liferenter to keep house in good condi- 
Ikm, ib. Whether liferenter bound to repair where 
the house becomes unfit for habitation by waste of 
time, ib. Claim by liferenter*s executors where he has 
made such repairs under warrant of a judge, ib. Fiar 
ef a decayed house not bound to put it in tenantable 
repair, ib. Claim by him where he has made such 
repair against liferenter for interest of sum expended, 
ib. Liferenter of house within borough felling into 
decay, must repair it or cede possession, ib. ffypo-^ 
ikee. on houses within borougti for repairs, 606, 34. 
Mouse retUSf triennial prescription of, 763, 17. 

HOUSES and Fences, landlord and tenant's obligations 
as to, 371, 39, note 117. 

HOUSEBREAKERS and night thieves, killing of, 
1040,41. 

HUNTING, who has the privilege of, and who are un- 
qualified, 347, 6. Game laws, ib. and 348, 349, notes. 
See Game. 

HUSB AN D* Hkjtts mariti or right of administration 
over die goods in communion, 126, 13. Extent of 
this right, ib. 127, 13* It may be attached by his 
creditors, 127, 13. Whether the goods must have 
Tested in the wife during husband's life to fall under 
his jtf« mariti^ ib. note 146. This right may be re- 
nounced by the husband or excluded by third parties, 
127, 14. Where the subject given to the wife is for 
her maintenance or alimony, ib. Things exempted 
from the jus marilif 128, 15. 

Husbands obliffaiUmfor the wifis debts, 129, 16 ; 
how limited, ib. ; for her expenses in a declarator of 
marriage against him, ib. notes f and 148. In what 
cases his obligation for wife's debts is perpetual, 129, 
17, note ] 49. Diligence against his estate must have 
been oompleted before the wife's death, 130, 17. Per- 
sonal diligence insufficient, ib. Where he has been 
lucfolttf, ib. In what case he is held /vcra/ttf, ib. His 
liability as lucratus is only subsidiaries after discuss- 
ioff the wife's representatives, ib. He is not liable in 
dims which, if due to the wife, would have excluded 
his JIM mariti, ib. 18 ; exceptions to this rule, ib. His 
liability as to lucratus udiere wife has no separate es» 
tate, 131, 18. 

Husbemds pcfwer (n>er the person ef his wife, 131, 
19. His^bligalion to maintain and provide for her, ib. 
Whether he may asngn her a separate residence, ib. 
note 150l Hb obligation for aliment to her pending 
an action of separation, ib. note 151 ; during an ac- 
tion of divorce, 132, note 151; during the depen- 
damob ei m declarator of marriage, 132, note 151. 
Horiiand is the wife's curator, 132, 20 ; whether he 
aapersedes former curators, ib. He must be a party 
to idl actions against the wifiB, ib. 21. How ne is 
called where he is beyond the jurisdiction of the judge, 
ib. He must concur in actions at the wife's instance, 
183, 21 ; where he refuses to concur, ib* He cannot 
sne in wife's name without her concurrence, ib. note 
152. His liability to diligence at wife's histance, ib. 
note 153. Caption at hii instance on a lawburrows 
against his wife, ib. All deeds done by the wife are 
anU without hie consent, 133, 22. Renundation or 
exclusion of his curatorial power, ib. note 154. At 
lAat time Us cmcatorial power commences, 188, 82. 
Li what M^ecti tUa cnntorj^ differs from that ei a 
minor, 134, 28. He is not hable for the conseqnen- 
nea ef wife'a ddid, 1S6. Effects ef dihwree on the 
hmhwirahgil id confunli^naltiglrtsy 152,46; 153, 



48. Lease by husband of wife'ii estate, S59, notes * 
and 95. See Marriage. Divorce. Courtesy. 

HUSBAND and Wife, rights taken to, in conjunct fee 
and liferent, 815, 36. See Conjunct Rights. 

HYPOTHEC, landlord's right of, in security of his 
tack-duty, 386, 56. It is either conventional or le- 
gal, ib. Hypothec for rent is competent both to the 
landlord and to his assignee, ib. Whether to an ad- 
judger, ib. 

Hypothec on the Jhdts of the farm, 386, 57. 
Whether in a lease of lands, the landlord has also 
a h3rpothec on the tenant's household furniture, ib. 
note 142. It entitles the landlord to retain the fruits 
on the ground till payment or security, 387, 58, 59. 
Pk^erence of farm servant for wages to landlord's hy- 
pothec, 387, note 143. All fruits without distinction 
of the crops of which they are the growth may be re- 
tained in security of the current year's rent, 387, 58. 
Correction of this doctrine, ib. note 144. The pro- 
duce is hypothecated only for the year's rent whereof 
it is the crop, ib. Landlord's right to retain where the 
rent is due, or is not yet payable, 387, 59, note 145. 
His right to stop a poinder currente lermino, 987, 
59. H3rpothec on the fruits entitles to recover them 
from third narties, 388, 60. If this rig^t is used li^ 
recenti, the landlord may bring them back viajacti; if 
not, he must sue the possessor, ib. Whether the r^t 
of recovery extends to purchasers in public naa&tf 
ib. Action against intermeddlers, 389, 60. Defanoe 
against it, ib. 

Landlords hypothec OH cattle, 389, 61. It is gene- 
ral on the whole, ib. It may be made special by.se*^ 
questration or poinding, ib. Whether the landbrd has 
the right of recovery, ib. It is competent only for the 
current year's rent, 390, 62. The hypothec is limited 
to three months after the term of payment of the rent, 
ib. The hypothec, both on fruits and cattle, subsists 
although ^e lands are subset, ib. 63. Whether a sub- 
tenant is exonered by payment to the principal tacks- 
man, ib. note 149. Whether a subtenant of a part is 
exposed to hjrpothec for the whole of the prmcipal 
tenant's rent, ib. A superior has a hypothec on the 
fruits of the vassal's hnds for hb feu-duty, 391, 63. 

Hypothec on the invecta et illata ^urban. tmu* 
ments, 391, 64. Subjects over which it is competent, 
ib. Whether it extends to furniture lent out for hire, 
ib. note 151. Wh^er it extends to furniture lent 
without hire, ib. Property in debtor's possession ex- 
empt, ib. It is not special on each piece of fiunitura 
or goods, 392, 64. Effect of poindbg of such goods^ 
ib. notes *, and 152. Security of purduners against 
this hypothec, 392, 64. Preference of the Crown over 
this hypothec, ib. notes f , and 154. The hypothec 
continues for three months after the term, ib. note. 

Whether a landlord, neglecting to enforce his hy- 
pothec, discharges the tenant's cautioner, 682^ sole 
174. Landlords rig^t of hypothec in competitioa 
with Crown's extent, 67, note f and 64b Titular'* 
hypothec for his titles, 499, 44. 

Sequestration by the landlord, 389, pote %. Form 
of sequestration, and before whom competent, ib. 
Where it is before the term of payment, ib. Seqoea- 
tration does not change the custoay, the risk lemon- 
ing with the tenant, ib. note 146. Whether the hod- 
lord, after sequestration of a part of the crop, nay 
claim against a purchaser of tne remaining part for 
any deficiency, ib. note 147. 

HYPOTHEC, Tacit, 605, 34 ; of seamen <m the fteifbl 
for their wages, ib. ; of shipowners on the cargo for 
freight, ib. note 30. ; on a ship for repair^ ik It ie 
only competent for repairs in a foreign port, 606, 
notes *, and 81. For repairs of houses witUn bo- 
Tourii, 606, 34. 

HYPOTHEQUES in the Rrench law, ntturo o( SiS, 
5. 

I. 

IDIOTS, furious, and imbecHey ptiaonsy curaloryu^ 196^ 
48. DescmtioQ of fatuous, rmious and iniheeOe per- 
•QfnSi Sb.l99. Whether a fkther may appoht Ik 
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tamentary tutor to his fatnons child, 199^ 49. The 
idiot, furious or imbecile person must be cognosced as 
such by the sentence of a judge, ib. Mode of doing so, 
200, 49. Brieves of fatuity or furiosity, nature of, and 
to whom directed^ ib. What particulars the^brief re- 
quires to be proved, ib. 50. Retrospective inquiry 
by the inquest as to the state of the person to be cog- 
nosced, ib. £ffect of fixing the commencement of in- 
capacity as to subsequent deeds, ib. Where the date 
of commencement has not been fixed, ib. note 241. 
Who is entitled to be curator, 200, 50. The person to 
be cognosced must be produced to the inquest, 201 , 5 1 . 
Effect of his not being so produced, ib. note 242. 
Invalidity of deeds done by idiots, though not cognos- 
oedy 202, 51. Effect of intervening insanity during 
tha operation of a deed granted by the insane person 
when of sound mind, ib. note 244. Nature of the of- 
fice of curator to such persons, and how it expires, 
ib. 52. How curator may be discharged, ib. Commis- 
sion of lunacy in England, ib. note 244. Whether fii- 
toouB and furious persons have the benefit of restitu- 
tion, 203y 52. Their incapacity of contracting, 593, 
16. 

Idiots, as incamible of consent, cannot contract mar- 
riage, 117, 2. They are incapable of crimes, 5, 11 ; 
1023, 7. Aliment due for a bastard child, an idiot, 
160, note 189. A father is curator to his fatuous 
child, 158, 55. Of g^uardians to imbecile persons with- 

' out Uie form of cognoscing by brieves, 199, note *. 

IGNORANTIAjurU neminem excusaty application 
of^the maxim, 8, 21 ; 673, 54. See Condictio inde- 
bUL 

IGNORING a bill of indictment by a grand jury, 
1062, 84. 

ILLEGAL Obligations, 589, 10, notes 3, 4. 

ILLEGITIMATE Children, 155, 51. See Bastard. 

IMBECILE Persons, curatory of, 198, 48. Distinc- 
tion between imbecility and fittuity, 199, ib. Inter- 
porition of the Court of Session for the guardianship 
of imbecile persons, 199, note *. Cognoscing of im- 

, bedle persons by sentence of a judge, 199, 49. Nul- 
fity of a marriage on the head of imbecility or fatuity, 
199, 48. Invalidity of deeds by such persohs, though 
not cognosced, 202, 51. See' Idiot. 

IMMORAL Obligations, 589, 10, note 3. Immoral 
character incapacitates a witness, 978, 23. 

IMPEACHMENT, jurisdiction of the House of Lords 
in cases of, 52, 8. 

IMPEDIMENT, Mid, intervening between the date of 
a right and confirmation by the superior, 400, 15. 

IMPERIUM Merum^ 26, 2. Imperium mixtum^ ib. 

IMPIGNORATION. See Pledge. 

IMPLEMENT, adjudication in, 569, 50. 

IMPLEMENT in contracts must be mutual, 695, 86. 
Damage for non-implement, ib. Where specific pe- 
nalties are adjected, ib. 

IMPLEMENTS, Workmg, are excepted from the con- 
veyance in a cessiOi 1011, 27, note. 

IMPLIED Warrandice, 271, 25; in excambion, 273, 
28. Implied or tacit relocation of a lease, 369, 35. Im- 
plied consent to marriage, 1 19, 5. Implied revoca- 
tion of donations between husband and wife, &c. 141, 
81. Implied warrandice in the contract of sale, 646, 
9. Condition si sine liberis decesserit, 825, 46. Im- 
plied mandate, 661, 33. See Mandate. 

IMPOSSIBLE Facts cannot be the subject'of obligation, 
698, 84. Impossible conditions in obligations, 694, 
85. 

IMPOTENCY, nuUity of m marriage on account of, 
122, 7. 

IMPRISONMENT for debt on letters of caption, 999, 
12. The prisoner must be strictiv confined, 1000, 
14. Squalor carceris, ib. Liabihty of magistrates 
ibr nefflect of close confinement, ib. Where the pri- 
soner has been liberated on a sick bill, ib. note 120 ; 
where he has been imprisoned on allegation of medi' 
^otioJus<B^ ib. note \. Liability of magistrates for 
prisoner s escape through jailors connivance or insuffi- 
ciency of prison, 1000, 14 ; where his escape is by 
force or use of instruments, or unavoidable accident, 
1001,14. Liability of persons assisting in the escape, 



ib. Arrestment of a debtor in prison, 1001, 15* Iii 
what manner debtors are to be liberated, 1001, 15. 
What inferior magistrates may enforce their decrees 
by personal execution, ib. Imprisonment under small 
debt act, ib. and note 123 ; 1002, 16, note 124. Im- 
prisonment in the abbey jail for debts contracted 
within the sanctuary, 1009, 25, note 147; it does 
not entitle to the benefit of cessio^ 1010, note ^. 
Term of imprisonment requisite to obtain a cesao^ 
1010, 26, Imprisonment on warrant of commitment 
by justice of peace, 86, 17 ; how far lawful withon::^ 
a written warrant on a signed information, ib. Powc^ 
of justices in granting summary warrants of imprism:^ 
ment, ib. Pupils are exempted from imprisonmef^^ 
for civil debt, 198, 47. Bankruptcy by imprisonme^^ 
945, 41. Diligence requisite, ib. Efiect of ""'^^ ^ 
or*s detention without imprisonment, 946, 42^ 
Evidence of imprisonmen^ ib. 

Wrongous imprisonment^ its nature and paa^^. 
ment under the act 1701, 1035, 31. The cognis^J^' 
^f it belongs solely to the Court of Session, ib^Ty* 
may be prosecuted at common law, ib. note f . y^ 
cannot be prosecuted after three years, ib. note igj 
and 1077,116. 

IMPROBATION, 934, 18, 19. Improbation on tbe 
head of folsehood is not lost by the negative preeerip. 
tion, 759, 12. See Reduction-ImprobatioD. For- 
gery. 

IMPROPER Wadset, 418, 26. 

IMPROVEMENTS on entailed estates, power of the 
heirs to burden the lands for, under 10. Geo. III. ^ 
c 51, 813, notes * and 436. Abstract of tbeact, 
Appendix, NO. 7. Improvements by a tenant on the 
land, efiect of, in validating an informal minive of 
lease, 360, note 96. 

INCAPACITY of idiots, pupils, kc* to contnet msr- 
riage, 117, 2, notes 199, 48. Other grounds of md\ 
incapacity, 122, 7. Of a husband to concur with hb 
wife in actions, &c how remedied, 133, 21. Cuntory 
of persons in a state of incapacity, 198, 48, et teq. 
Incapacity to alienate, 262, 13 ; to receive feiidsl 
grants, 264^ 16. Who are incapable of consent, 593, 
16. Incapacity of tutor or curator, expiration of the 
office by, 184, 29. Incapacity to succeed, 920, 8. 
Incapacity to sue bars prescription, 779, 37. Cmitra _, 
non vaUntem agere non currit pmsoriptioy ib ; fbifci- 
ture, ib. Effept of outlawry, ib. note 389. See Snc- 
c^sion. 

Incapacity of witnesses, 977, 22; from the state of 
the person, ib.; from immoral character, 97^ 28; 
from partial affection and undue influence, ib. H. 
Tutors, advocates, agents, 980, 25 ; interest in the 
cause, ib. ; servants, tenants ; kc ib. See Witaenes. 

INCEST, 1046, 56. Its punishment, ib. Whetheritis 
incest where the parties are not bom in lawful wed- 
lock, 1047, 56, The bare attempt to commit the 
crime is not punishable as incest, ib. 

INCIDENT Diligence against havers in an action, ^% 
52. Who may be called upon to exhibit as hafcn, ib. 
Public officers, ib. note 677. Defender in the ictioB, 
952, 52. Specification ai the writings called ftr, ih^ 
Mode of examination, ib. 

INCIDENTAL Jurisdiction, 29, 8. 

INCLOSURES, conterminous heritora must hmM 
the expense of fencing a march, 346, 4. ThisobG- 
gation not extended to heritors whose property doei 
not exceed five or six acres, ib. Crooked marcbet mtj 

. be straighted for the benefit of inclosures, ib. Brak- 
ing down or damaging inclosures, 1039, S9. 

INCOMPETENCY of Judge, decUnature by, 4i 24; 
45, notes. Advocation on the head of inoompefcB- 
cy, 990, 40. 

INCORPORATED trading companies, 657, 2a S^ 
Partnership. 

INCORPORATION of a bufgh, 88, 20 ; 89, note lOi 

See Coiporations, 213» 64. 
INCORPOREAL and Coiporeal, divinon of tiiqi 

into, 240, 1. See Heritabfe and Movable. 
INDEBITI Solutio, 672, 54^ Cwdkiio nMUki 

repayment, ib. In what caaea m cmuUeUo dosriR 

lie, ib. Payment from^mmialriMiir]Mrr69Skfti 
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seq. ; cognosdng of inch penons, 199^ 48 ; deeds by 
such penoDS void thougn not cognoscedi 202, 51. 
Curator's office, and how discharged, ib. 52. Effect 
of the inteirening insanity of the granter of a general 
mandate, 202, note 244, 666, note 142. See Idiot. 

INSOLVENCY, nroof of, in a ranking and sale, 575, 
60, note \. Reduction of deeds by insolvent persons 
under 1621, 938, 28. Insolvency, an ingredient of 
bankruptcy under 1696, 944, 41. Whether the pur- 
suer of a cemo must prove insolvency, 1010, 26, 
notes. 

INSTITOR and Prepositor, obligations on them, 668, 
46. 

INSTITUTE and Substitute in entails, 801, 21. The 
institute is not restrained unless expressly fettered, 
811,31. See Entail. 

INSTRUCTIONS to the Commissaries, 1 15, 29. 

INSTRUMENTS. Instrument of seisin, 278, 34 ; of 
lerignation, 402, 18 ; of resignation ad remaneniiam, 
403» 20; of protest on bills, 629, 33 ; 631, 35 ; of re- 
demption, 414, 17; of consignation, 415, 19; of re- 
quintioD by a wadsetter, 418, 25. See Notarial. 

INSTRUMENTARY witnesses, 610, 7, 9 ; 612, 11 ; 
613, 13; pupils, women, blind persons cannot be 
such, 981, 27 ; nor those to whom the deed is grant- 
ed, ib. They cannot be examined as to extrinsic facts, 
982, 27. Proof of forgery by, 1052, 70. See 
I^oods. 

INSUCKEN multures, 439, 20. See Thirkige. 

INSURANCE of a ship or cargo. 651, 17. PoUcy, ib. 
Obligations on the underwriters or insurers, ib. ; frau- 
dulent insurance, ib. Fraudulent sinking of the ship, 
ib.; partial loss, ib. 

INTERDICT. Possessory actions are analogous to the 
interdicts of the Roman law, 950, 47. Suspension and 
interdicts 1005, 20. See Suspension. 

INTERDICTION of profuse or facile persons, 203, 
53 ; definition of interdiction, ib. Vtduntary interdic- 
tioo, ib. Whether in a bond of interdiction the cause 
of granting must be recited, ib. How voluntary inter- 
diction is taken off, 204, 55. Death of an interdictor 
who was necessary to form a quorum, ib. Removal 
of m volimtary interdictor qua suspect, ib. note 246. 
Limitation of voluntary interdiction, 205, note. Judi- 
cial interdiction, 203, 54. Tie sentence has no retro- 
qiective dfect, 204, 54. Whether prodigals may 
be interdicted on brief of furiosity, ibL How it is 
taken off, 204, 55. Interdiction a£fects only the 
heritable estate of the person interdicted, 205, 57. 
Efifoct of his personal obligations, 'ib. What deeds of 
the interdScted toenon are valid, 206, 58. Where they 
are granted with consent of the interdictors, ib. Re- 
duction ex capUe interdictionis^ to whom competent, 
ib. 59. Duty and office of interdictors, ib. aad 182, 
26. Publication and regisirafion of interdictionsy 
form of, 204, 56 ; 527, 4. They must be registered 
within forty days of their publication, 528, 5. In 
what register they must be recorded, 529, 6. They 
must be naiked widi the subscription of the clerk, 
ib.7. 

INTEREST or usance of money, 688, 75. Variatioas 
in the rale of interest, ib. 76. Interest due by the 
Roman law on all contracts ex mora debitorist ib. 
Due by our law only ex lege or ex pactOj ib. note 198. 
Whoi due ex lege^ 689, 77 ; on bills protested for 
noQ-aocqitaiice or non-payment, ib. From what date 
interest is due on bills, ib. Whether denunciation 
creates a currency of interest, ib. Cess when six 
months due bears interest, ib. Due by act of sede- 
runt on sums paid by cautioners on distress, ib. 78. 
Liability of jildidal factors for interest of rents reco- 
vered, 690, 78. Interest is due from the nature of 
the transaction, ib. 79. On ihe price of lands by tlie 
purchaser firom the time of his possession, ib. By one 
receiving money belongmg to another which was bear- 
ing interest, ib. By executors receiving the deceased's 
noney which was bearing interest, ib. Due on money 
Kforented, 691, 79. Interest is due when money is 
advanced at the desire of another, ib. 80. When due 
n9imme damniy ib. Commencement of interest, ib. 
notes IM^ fOO ; acrean of etipend, ib. note 200. On ' 



q>en accounts, 692, 80, note 201. On mooejr bekn^^ 
ing to pupils, 692, 80. Whether allowed iiii riipiiiiw 
of process, ib. note 202. Interest due by OApies i 
paction, 692, 81. In what cases it is lawfiu to accu- 
mulate interest, ib. 693, note 206. When interest is 
due by tacit or presumed pactkm, 693, 82. PeiiiNfi-* 
cal interest, ib. note 206, aind 691, note 200. Inde- 
finite payments must be applied to extinguish intereati, 
703, 2. The currency of interest is stopped by oott» 
signation, 704, 5. Also by compensation^ 706, 12. 
How far executors are liable for interest, 904i, 41. 
Obligation of tutors to accumulate interest, 181, 25. 
Their liability for interest upon interest, ib. Bygaot 
interest of annuahrent rights are dediiajuntiiy %!Z2^ S2. 
How they are recoven^le, ib. 423, 33. Interest of 
consigned money, by whom it is demandable, 603, 31. 
Claim for interest secundum legem loctcontraduSf 634^ 

40, note 90. Obligati<ms bearing interest ex lege are 
moveable, 249, 13. See Executor. 

INTEREST in a cause, a ground for dedinature of the 
judge, 44, 24; 45; and for disqualifying a witness, 
980, 25. 

INTERIM Decree-arbitnJ, power of arbitera to pro- 
nounce, 1019, note *. 

INTERIM decree of locality, 503, 47, note 276. 

INTERIM execution pending an appeal, 992; 2, note 
106. 

INTERIM magistrate and sherifis, power of Comt of 
Session to name, 62, 23. 

INTERLINEATIONS in deeds, 617, 2a 

INTERLOCUTORY judgments, advocation o( 989, 
note 100. Appeal from, to the House of Loitb, 992, 
2, note 104. 

INTERPRETATION of statutes, rales for, 21, 50, 
et seq, ; of donbtfol clauses in obligations, 697, 87. 
See Construction. 

INTERNATIONAL law. See Foragn, eSS, 39, ei 
seq. 

INTERRUPTION of prescription, 780, 38. Wkai 
cannot interrupt prescription^ ib. Meaning of the ex- 
pressionflHb the acts 1469 and 1474y ^ if doeument 
be not taken,** ib. Registration, ib ; outlawry of the 
debtor m a bill, 779, 37, note 389 ; homing with^^ 
out a charge, 780, note % ; poinding without an 
exectition, ib. note 393; conveyance of the debl^ 
780, 781, 38 ; citation upon a Uank summons, 781, 
38 ; or upon a summons libdled, where tiie gnrandi 
not specially libelled, ib. ££^ of a sufamission, er 
oUigation to submit, ib- notes 394^ 395. By ttlkU 
circumstances the positive and n^tUive pr ea cr^ii im s 
are efectuaUu interrupted^ 78 1 , 39. Acts of posses 
sion, ib. Written acknowledgment of the debt, iL 
Citation, or action, or judicial demand of the dsbl, 
782, 39. Production of the grounds of debt ia ais- 
questration, or process of competition, ib. notes *, 396. 
Chaigeand diligence against the debtor, 782, 39. Is- 
terruption of the negative prescription by partial psy- 
raents, ib. These have not this effect in the disrter 
prescr^tions, ib. 783, notes * and 399. The trin- 
nial prescription of a writer's account is not intemqitod 
by a right of lien or retention on his client's ytftn, 
ib. Civil intenruption or viaJhcH^ 783, 40. bttf* 
ruption has no effect uidess made by the creditBr, ft. 

41. Limitations of this rule, ib. MultiplqMnMiB^ 
ib. 784. Where possession is abandoned or tsba 
away, the prescription is interrupted, 784, 42: Ciis- 
tions to inteimpt prescription must be renewed cvsj 
seven years, ib. 43. Exception of tntations bfrnt- 
nors, ib. Interruption by action subsists for 40 jm^ 
ib. Exceptions, n>. Actions on arrestments, ft. b- 
terruption by dOigence requires no renewal duragtk 
course of prescription, 785, 43. Requisites of intsmf- 
tkm m the prescription of real rights, 3). 44. Efct 
of interruption, ib. 45. Minority is no intemftioB, 
but only a suspension of prescription, ib. In vht 
cases interruptions against one person or safajset s^ 
cures Ae whole right from pi M UApiie i i , TOS, 46^ %m 
x^escnpuon. 

INTIMATION of assignations, 719, 8. I\malM- 
mation not always necessary, bst ms^ be smriisdif 
equipo1knts,1W,4. WhalisheMe^nvalsmislli- 
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. iftalioa« 721» 5. Aantgnations requiring no intimation, 
. 722, 6 ; 723, 7. • Intimation of an assignation to a 
lease, 362, 25, note 102. See Assignation. Intima- 
tion of eviction by the holder of an obligation of war- 
randice, 276, 32; 362, 25, note 102. Intimation of 
adjudications, 557, note *. 

INTRICACY, advocation on the head of, 990, 40, 

INTRINSIC and Extrinsic qualities in an oath, 969, 
11; 971, 12; See Oath. 

INTRODUCTION, Letfer of, effect of, in constitut- 
ing a g^oarantee, 679, note 167. 

INTROMISSIONS of Tutora and Curators, mode of 
accounting for, 186, 31 ; 187, 32. Extinction of heri- 
table securities by intromissions with the rents, 426^ 
36. Mode of accounting for intromissions, by an im- 
proper wadsetter, 419, 26. 

INTROMISSION, Vitious, passive title of, 911, 49. 
See Vitious Intromission. 

INTRUSION, action of, 932, 15. Prescription of, 762, 
. 16. 

INVECTA et lUata^ hypothec over, in urban tene- 
ments, 391, 64. Thirlage of, 442, 25. 

INVENTIONS. Property of prints, engravings, mo- 
dels and casts of busts, how secured to the inventors, 
230, note *. 

INVENTORY, entry of an heir by, 843, 68. In- 
ventory to be given up by executors on confirmation, 
896, 33. Executors are not liable ultra vires in- 
veiUarii, 903, 41. See Confirmation. Beneficium 
inventarii. 

INVENTORIES, tutorial and curatorial, form of mak- 
ing up, 177, 21. Citation of next of kin, where they 
refuse to concur, ib. Where they are forth of the 
kingdom, 178, note 215. Penalties on tutors and cu- 
rators neglecting to make up inventories, 178, 22. 
Till they do so, they have no proper authority, 179, 
23. 

INVESTITURE, meaning of the term in feudal rights, 
265, 17. Ancient investiture, proper and improper, 
ib. 292, 51. Renewal of, when necessary, 313, 29 ; 
314,30, 

IRENARCH A of the Romans, 83, 13. 

IRRITANCY, clause of, in a feudal grant, whether in- 
dispensable to render conditions effectual, 262, 13; 
note 37. Nature and effect of a clause of irritancy, 
311, 25. Legal and conventional irritancy proper to 
feus oh non solutum canonem, 312, 26. If there is no 
conventional irritancy the legal one may be purged 
before declarator, ib. 27. 

Irritancy of a lease by tenant running two years* 
rent in arrear, 376, 44. Before whom such question 
is competent, ib. How the irritancy may be purged, 
ib. notes f and 125. Irritancy on one year's arrear, 
and neglect to cultivate, or desertion, 377, 44. Purg- J 
log of such irritancy, ib. note t* Conventional irri- 
tancy on bankruptcy or non-residence, ib. note 127. 

Irritancy of Entail, declarator of, necessary before 
contravener can be dispossessed, 812, 32. 

IRRITANT and resolutive clauses in entails, 804, 25. 
DiBtinction between them, ib. See Entail. 

ISH of a tauck^ 361, 24; where indefinite, 365, 30. See 
Lease. Endurance. 

ISH and Entry. Clause cum Ubero exUu et iniroihtf 
S51,9. 

ISSUES, preparation of, for trial in the Jury Court, 72, 
note 77. 

ITER* Servitude itineris, actus, via, 434, 12. See 
Road. 

ITER Camerarii, 14, 36; 74, 38. 
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J ACTUS mercium nHvis levantUe cawa, 673, 55. See 

Rkodia lex. 
JAIL, respoiiBibility of magistrates for sufficiency of, 

1000, 14. See Prison. 
J AILOR9 hia responsibility for the escape of a prisoner 

linr debt, 591, 13. Liability of magistrates for an 

Mcape thnrngh jailor's neglect or connivance, 1000, 

14. 
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JEWISH law, how far obligatory on other nations, 9, 
26. See Crimes. 

JOINT Obligant, 687, 74. See Correi debendi. 

JOINT Stock Banking Companies, how they may sue 
or be sued, 658, note 133. Regulations to he obser- 
ved by them, ib. 

JOINT Trade or Adventure, 658, 29. The property 
is common, ib. note 134. Preference to the creditors 
of the concern, ib. Responsibility of the joint adven- 
turers, ib. Claims by the creditors on bankruptcy, 
ib. How tlie joint adventurers are bound, 659, 29. 
Power of the joint adventurers to retain the share of 
one becoming insolvent till relieved of their engage- 
ments, ib. / 

JOINTURE, Widow's. See Provision. Marriage^iion- 
tract. 

JUDGES. Territory of a judge, 26, 3- Power of pu- 
nishing contempts, 30, 8. What judges have the 
power of deputation, 32, 13. Depute and substitute, 
32, 13. No appeal from depute to principal, ib. 14. 
Judges ordinary, 33, 15. Declinature of a judge, 44, 
24 ; 45, 25, 26* Essential requisites in a judge, .49, 
32. He holds his office ad vitam atU ctUpam, ib. 
Punishment of judges for injustice, ib. 1034, SO. Oatlis 
to be taken by judges, 49, 32. Supreme Judgte and 
Courts of Scotland, 50, et seq. Lords of Session, 55, 
12, et seq. Lords of Justiciary, 64, 26. Barons of 
Exchequer, 67, 30. Judge- Admiral, 68, 38. Lords 
Commissioners of the Jury Court, 72, note 77* /71- 
ferior judges and cx>urts of Scotland, 75, 1. Sheriff, ib. 
Lords of regality, 79, 7. Steward, 80, 10. Justices 
of peace, 83, 13. Magistrates of boroughs, 88, 20. 
Dean of Guild, 90, 24. Barons, 91, 25. Commis- 
sioners of supply, 93, 31. Lord Lyon, 94, S"/. Con- 
servator at Campvere, 95, 24. Salaries or appoint- 
ments of judges, 97, 37. Sentence money now abo- 
lished, ib. and 38* Corruption of judges, 1034, 30. 
Baratry, ib. Beatuig and affronting of judges, 1035, 
32. 

JUDGiVJENT. See Decree. Appeal. 

JUDICATUM Solvi, Caution, whether demandable 
under an arrestment jurisdictionis Jundandee cama, 
36 ; not required under a medUatio JugcB warrant, 
42, 21. Cautioners ^ur/ica/ 2/ m solviy nature of their 
obligation, 686, 73. 

JUDICIAL Ratification by a wife, an act of volun- 
tary jurisdiction, 27, 4 ; it cannot validate hnr perso- 
nal obligations, 135, 25 ; how it is perforided, 142, 
33 ; effect of it, 143, 34 ; it does not render dona- 
tions to the husband irrevocable, ib. 35 ; it is pot ne- 
cessary to validate deeds, but only to secure them 
from challenge, 144, 36. 

Judicial interdiction, 203, 53. Judicial sequestra^ 
tion of land estates, 571, 55. Judicitdjadors^ 572, 
57. Judicial sale, 574, 59. Judicial cautionary, 
685, 71, 73. Judicial tacks, 369, 36. 

JUDICIO Sisti, Caution, looses an arre8tmentjj<rMi/fc-> 
tionis fundanda causa, 36 ; liberates firom meditatio 
Juga warrant, 42, 21. Cautioners ^'t/c^icio sisti, 686, 
73 ; how they are freed, 687, note *. 

JUGGLERS and Fortune-Tellers, punishment of, 1038, 
39. 

JURATORY Caution in a suspension, 1004, 19, note *• 

JURI Sanguinis nunquam prascribitur, 759, 12. 

JURISDICTION, its essence and nature, 25, 2. Im- 
perium mistum of jurisdiction, and imperittm merum, 
ib' ; it flows from the sovereign power, 26, 3 ; limit- 
ed to the territory of a judge, ib. ; is either voluntary 
or contentious, ib. 4. Judicial ratifications of wives 
are voluntarits jurisdictionis, 27, ib. ; also brieves of 
tutory and general service of heirs, ib. Whether re- 
gistration of deeds is so, ib. Civil and criminal juris- 
diction, ib. 5. What courts are supreme, ib. Infe- 
rior courts, and those partaking both of supreme and 
infierior jurisdiction, ib. 6 ; as court of admiralty and 
commissaries ; justices of peace in their quarter ses- 
sions, ib. New created jurisdiction when privative, 
and when only cumulative, 28, 7. What jarisdictkm 
. in dubio to be presumed, ib^ Cases as to sole jinri»- 
diction in appeal from quarter sessions ; iriiere iafe- 
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•lior court exceedt its pofwen ; of localinrisdiGtion in 
courts of lieutenancy, 29, note 15. Every power is 
conveyed with jnrisdiction necessary for carrying it 
into effect, S9, 8. Judges may determine incidentally 
points not otherwise competent to them, ib. Power 
of erery court to punish contempt, 30, ih. Cumula- 

• live and privative jurisdiction, ib. 9. Where two cu- 
mulative jurisdictions, the judge first exercising juris- 
diction Ins the jus praventionisy ib. What courts 
hftve privAtive jurisdiction, 31, 10. Jurisdiction either 
persona], or patrimonial and heritable, ib. 11. Heri- 
td>le jurisdictions abolished by 20. Geo. II. c 48, 32, 
Iti Jnrisdiction either proper or delegated, ib. 13 ; 
cannot be delegated unless that power given in the 
gnttiti ib. ; deputies have same power as dieir princi- 
pal, ib. Delegated jurisdiction, the act of the judge, 

- lb. 14 ; therefore no appeal lies from sentence of de- 
pute to th^ jNincipal judge, ib. Jurisdiction delega- 
ted for a particular cause, 33, 15w 

Civil Jurisdiction ratione domicilii^ 33, 16 ; what 
is held a domicil, ib. note 19; temporary residence, 
ib. ; where no fixed residence, 34, 16 ; pursuer must 
follow defender, ib. ; where a wife defender, her do- 
micil that of husband, ib. ; note 22. Edictal citation of 
a person forty days absent from his residence, ib. note* 
Civil jurisdiction ratione reisita, ib. 17 ; where a per- 
son has an estate in this country, but resides in ano- 
ther, 35, 18 ; how such person cited, ib. Arrest- 
ment jtfruilic^ioiiMytfnd^iMi^ causa against foreign- 
ers abroad, ib. 19; distinction where the personal 
stains of such person is sought to be afiected, ib. note 
25 ; effect of the arrestment, 36. Civil jurisdiction ra- 
tione originiSi thou^ person abroad, ib. -Discussion 
of the question, whether a man's nativity per se^ though 
abroad animo remanendiy founds a jurisdiction in our 
courts, ib. note 28. Jurisdiction ratione contractus, 
38, 20 ; how defender cited, 39, ib. Jurisdicticlh of 
Scots courts in questions of divorce where marriage 
contracted in England or on transient visit to Scot- 
land, ib. note 30, Border wairants, 40 ; meditatioju" 
g<B warrants, ib. note 31; summary arrestment of 
debtors within burgh, 43. Criminal jurisdiction is 
founded either ratione domicilii or ratione delicti, ib» 

Jurisdictio in consentientes, or prorogated jurisdic- 
tion, 46, 27. Clause of registration in the books of a 
court does not import prorogation, 47, 28; where 
there is no room for prorogation, ih. 29 ; 48, 30, 3 L 
Prorogatio de tempore in tempus and de loco in locum, 
47, 29. Prorogatio de causa in causam, 47, 30. 

Declinature of a judse ratione causa or ratione pri' 
vilegii, 44, 24 ; ratione suspecti judicis, 45, 25. 
Propinquity or consanguinity, ib. 26 ; where judge 
stands in equal degree to botn parties, 46, ib. 

Jmisdiction of Uie Court of Session in civil causes, 
59, 18 ; in criminal, 61, 21. Of the Court of Justici- 
ary, 65, 27. Of the circuit courts by appeal, 66, 28. 
Heritable grants of criminal jurisdictions, 66, 29 ; a- 
bolished and prohibited, ib. Jurisdiction of the Ex- 
chequer, 67, 30. Of admiralty court, 68, S3; 71, 
85. Of courts-martial, 73, 36. Of the sheriff, 76, 
3 ; 77, 4. Of a lord of regality, 79, 8. Alterations 
on the law by 20. Geo. 11., abolishing heritable juris- 
dictions, 81, 11. Of justices of the peace, 83, 13 ; 
84, 14; 87, 19. Of royal boroughs, 88, 21. Of the 
convention of royal boroughs, 90, 23. Of the dean 
of g^d, ib. 24. Barons, 91, 25. Boroughs of ba- 
rony and regality, 93^ SO. Commissioners of supply, 
ib. 31. Lyon King of Arms, 94, 32. Of church courts, 
1 1 1, 24. Of the commissary court, 1 15, 29, 30 ; 116, 
SO. Whether jurisdictions are inter regalia, S54, 14. 

JURISDICTION Act, 81, 11. 

JURY or Assise in criminal trials, 1067, 92. What 
delicts may be tried without a jury, ib. 93. Powers 
of the jury, 1072, 101. Their verdict, ib. Juries 
ntumable by the sheriff, 78, 6, note 85. Grand ju- 
ry in trials for treason, 1061, 84. Petty jury, 1062, 
84. See Criminal Pktwecution. 

JURY Court, constitution of, 72, note 77. Remits to 
H from ^ Courts of Session and Admiralty, how re- 
gulated, ib. Settling of issues for trial, ib. Compe- I 



tency ofpetition or appeal iigainst rsmita for tifaj;' 73^ 
note. The Lords Commissioners and ofiioera o^ are 
members of the coUege of justice, 5B, note 4^. 

JURY or Inquest for serving a tutor of law, 166^ 6 ; 
for cognoscing an idiot or imbecile person, 200^ 50. 
Brief of inquest for service of heirs, 836, 59. See 
Service. 

JUS Crediti in heirs of provision, how ooBstitiited and 
completed to be eflKectnal against cceditorB, 820, 40, 
note 457. 

JUS Deliberandi of apparent heirs, 832, 54w 8m Ap- 
parent Heir. 

JUS DevoUaum, on patron's neglect ta p s wont to a 
church, 107, 17. 

JUS GladU, 26, 2. 

JUS in re and jus ad rem, 585, 2. 

J US Mariti, definition of the right, 126, 13. It ope- 
rates as a legal assignation of wife's moveable estate 
to her husband, 127, 13. Liability of such estate to 
the husband*s creditors, ib. Rights foiling nnder it, 
ib. Where the property had fallen tOy but not vested 
in the wife during husband's life, ib. note 146. Re- 
nunciation of it by the husband, or exdasion of it 
by third parties, 127, 14 ; 128, note f. Things ex- 
empted from xYiejus mariii,' 128, 15. Whether Iraa- 
band*s nght may be adjudged, 539, note 340. See 
Marriage. 

JUS Praventionis, 30, 9. See Jurisdiction. 

JUS Relict<e„ 883^ 15. No testament can be made in 
prejudice of it, ib. Gratuitous deeds by hnriiand 
on deathbed cannot hurt the jus relidm, 883, 16. 
How hx it may be affected by deeds in liege pous' 
tie, 883, 884, 16. A wife accepting of a conven- 
tional provision is not understood to have renoonc- 
ed hetjus relictae, ib. Circumstances inferring a re- 
nunciation of^ relictae, 885, 16, notea. Effect of a 
wife*8 renouncing her jus relictte in her contnet of 
marriage, 886, 20. How far debts contracted by the 
husband diminish the jus reUdiB, 867, 22. A legacy 
by a husband to his wife does net go in part of hsr 
jus relictae, 891, 25. The^W rdictae vests without 
confirmation, 894s 30. 

JUS Repraesentationis in heritage, 792, II. 

JUS Sanguinis cannot be lost by prescription, 759, 

JUS superveniens audori occrual iuceesim^ 398; 3L 
Effect of the rule, ib. Exceptions from it, 394^ 4 
Whether it holds as to a bare consenter to a diipen- 
tion, ib. Whether it takes place in adjndicationi^ ib. 

JUSTICE, how defined, 3, 4. College of, 55, 12. Sse 
Session. 

JUSTICE- AIRES, or Circuit courts of Justicisiy, 64y 
25. When and where they are held, ib. 26. Rcgi- 
lations respecting the holding of these courts, ih. 65, 
note. Their jimsdiction by iqqieal in civil csans, 
66, 28, notes 61, 62. 

JUSTICE-CLERK presides in the justiciary court b 
absence of the Justice-General, 64^ 26. Origia of 
his ofiice and dignity, 63, 26. 

JUSTICE-GENERAL, or Justiciar, his ancient jvb- 
diction, 63, 24. He is constant president sf tke 
court of justiciary, 64, 26* 

JUSTICES of Peace, nature of their jurisdiction, 87,6. 
Competency of appeal from their decrees at ^suter 
sessions, 29, note 15. Their jurisdiction oamMlbe 
prorogated, 48, 30, note 43. When first appealed 
in England and in Scotluid, 83, IS. Hieirsoocot 
jurisdiction, ib. ; in breaclies of the peace, ib.; sito 
highways, ib. ; in questions of wages between nsifeff 
and servant, ib. note 89 ; abolition of their powen t» 
fix rate of wages, ib. Their jurisdiction in queilioBi 
of aliment to natural children, ib. note 90. At to i^ 
plication of sums destined for the poor, ib. Finss hvir 
levied and applied, 84, 13^ Thdr jurisdiction oader 
the small debt acts, 83, notes 84, and 92. Eioip- 
tions to their jurisdiction under these aels,ib> IWr 
decree not subject to advocation, snapenaion or sffsA 
ib. Reduction of thmr decrees nnder these ael% • 
the ground of iniqmtr, ib. ; meanini^ of the 
'< iniquity," as here applied, ib. PkeaeBtjnfMbi 
the justices, 84, 14. Powers as to legnlmiif 
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wujBt badges and fiarriat, itk ; ine«ting« for thk pnr- 
po6e» 85, note. In r^;alating the statute work along 
with the commissioners of supply, ib. 14. Jurisdio* 
tion under the game laws, 85, 14. 

Their sesBiona or times of meeting, 85, 15. Cita- 
tion of oflfenders, il^ Quarter sessions must be at 
head burgh of the shire, ib. note 95. Power of re- 
YiBwing at the quarter tesstoas the sentence pronoun- 
ced at the special or common sessions, ib. Forms of 
proceeding before them, ib. ; record need not be ftill, 
if intelligible, ib. note 90. No written pleadings, mi- 
nutes or oridence in small debt courts, ib. Division 
of the county into districts, where of great extent, ib. 
Constables, officers of the justices, their duty, and how 
appointed, ib. 16- 

£xtrajudicial powers of justices, when out of court, 
86, 17. Warrants by single justice to search suspected 
houses, ib. Imprisonment by warrant of commitment, 
ib. Whether they can imprison without a written war* 
rant on a signed information, ib. Imprisonment ex 
iHContinenti in breaches of the peace, ib. Pbwer to 
fine for not ginng security for good behaTiour, ib. 
Magistrates bound to execute their warrants, ib. 
They must relieve the magistrates from the expense 
of maintaining prisoner, ib. Power to assess for this 
purpose, ib. Presentment at quarter sessions against 
delinquents for trial, ib. Powers of justices of peace 
in Scotland, now the same with those of England, 86, 
18. Powers in criminal matters, ib. Certain offences 
<»ly cognisable at the quarter sessions, 87, 18. Quo- 
rum of justices, ib. note 97. Powers of a single justice 
as to summary warrants, ib. Where in or out of 
amrtf ib. 

Their jurisdiction in revenue matters, 87, 19. In- 
capacity of a commissioner of excise Dr brewer to 
act as a justice in matters of exdse, ib. Jurisdic- 
tion of justices in oflfences against statutes for encou- 
raging linen manufactures, 88, 19. Magistrates of 
some boroughs are, by their charters, justices within 
their hounds, 89, 21. See note, ib. 103. The oldest 
magistrate of c^crv royal burgh is in the commission 
of the peace, ib. Their jurisdiction in regard to school- 
houses, 112, 24, note 126. Where they are empower- 
ed to recover by distressy they cannot issue a warrant 
of poinding, 744, note 823. Letters of homing in- 
competent on their decrees, 998, 9, note 116. Power 
to imprison under the small debt act, 1002, 16, note 
124. 
JUSTICIAR, or Justice-generaL His ancient jurisdic- 
tion in civil and criminal matters, 63, 24. 
JUSTICIARY, Court of, its origin, 63, 24. Ancient 
jorisdiction of the justiciar or justice-general, ib. 
Andent constitution of the court, 64, 25. Its pre- 
sent constitution, ib* 26. Judges and circuits, ib. 
Quorum of the judges, note ib. 59. Circuit Courts 
when and where held, 64, 26. Judffes may fix 
how long they are to remain at each place, 65, 
note ; one judge may proceed in his colleague's ab- 
sence, 65, 26. Justice-Clerk, origin of his office and 
dignity, ib. Jurisdiction of the court, ib. 27. Extends 
to all crimes committed within Scotland, ib. ; former- 
ly privative in the four pleas of the crown, ib. ; now 
BO only in high treason, ib. Power of reviewing sen-« 
fence of inferior judges, ib. and 62, note 57. lU civil 
Jurisdieiion by app^ to the circuit courts, 66, 28. 
Power of the circuit to judge where question not of 
a pecuniary nature, ib. note 61 . Proceedings in such 
appeals,- ib. note 62. Efiect of appeal dismissed on 
tne ground of informality, ib. The judgments of the 
jnaticiary are not subject to review in the House of 
I^ords, nor can they review their own sentences, 63, 24, 
note 58; 1073, note *. 

K. 



KAIN, wfaeAer held part of the yearly rent in the va- 
luation of tabids, 488, 52. 

KENNING of a widow to her terce, 460, ^. 

KINy next of, dtatien of, on appficatfam for a ftustor Akro 

'tmiaris, IW, notes. In an action by minor ftnr diooe- 

* fog cnratoify 169, II ; where the minor Is a bastsffd. 



ib. Bote 199. In an actioM fo making up lalohal and 
oortlorial inventories, 177, 21, $i seq. The next of idu 
are the heirs in moveable succession, 871, 872^ fL 

KINDLY Tenants or Kentallers, 370, 37 ; natoro and 
endurance of their rights, 371, 88. 

KING. Whether the Scottish kings had the right of 
legislation, 15, 38. King the fountain of jurisdiction, 

26, 3. His interest cannot be hurt by his officen, 47. 

27. Whether, as the fountain of jurisdiction, he has a 
reserved power of exercising it when once bestowed, 
50, 1. He nominates the lords of session, 57, 14. 
King's Revenue Court or Exchequer, 67, SO. Uow 
the heritable estate of king's debtor to be attached, 67, 
31. King's preference by writ of extent over debtor's 
personal estate, ib. ; in competition with the landlord]s 
hjrpothec, ib. note f and note 64. King reviews tlie 
sentences of courts martial, 73, 36. King's Signet, 
74, 39. He has the care of the revenues of royal buighs, 
90, 23. He is sufNPeme over the church, 100, 6 ; the 
general assembly meets by bis warrant, ib. ; whether 
the presence of his Commissioner indispensable, ik 
note. He is patron of all churches where the right 
does not appear in the subject, 102, 10. Hia pecm- 
liar privilege as patron, 106, 15. Appointment of tu- 
tors-dative by the king, 167, 8. His right to what 
are termed royal fish, 223, 10. Quod nuUiui eHjit 
domini regisy 224, 1 1. The annexed property of the 
crown cannot be alienated, unless under certain statu- 
tory limitations, 263, 14. Crown not liable in warran- 
dice, 273, 27. The crown's right is complete withoi t 
seisin, 28i6, 44. King's ward vassals, 303, 7. King'( 
right m escheat goods, 329, 58 ; 333, 64. His right 
under this maxim to lands, hid treasure, waifr, and 
strays, &c. ib. 225, 12. The positive prescription runs 
against the king, 775, 31. How far he is. secured 
against the negative, ib. The king may purchase 
lands however strictly entuled, 8)3, 33. 

King's palace of Holyrood affi>rds a protection to 
debtors against personal diligence, 1009, 25. The 
king's castles have not this rignt, ib* Treason against 
the king, 1028, 21. 

Succession of the king as uhitnus haereif 792, 9. 
In the succession to feus, the king, in defaidt of heirs 
whatsoever, succeeds, 916, 2. Where the lands hold 
of a subject superior,, the king names a donatary, who 
is presented to the superior, 917, 3 ; neither the king 
nor his donatary are liable beyond the value of the 
succession, ib. 4. The king succeeds as uUimui hae* 
res to bastards, 918, 5. If the bastard has hwful 
children, the kinff is excluded, 919, 6 ; whether the 
king, as uliimut naeres, can challenge ex capiie lecti, 
9li, 4, 5. 

KINO'S Advocate must concur in actions of rednction- 
improbation, 934, 19 ; he may however be counsel for 
the defender, ib* He is vested with the power of pro- 
secuting all criminals, 1021, 2. 

KING'S debtor is not protected by the sanctuary, 1009| 
25 ; writ of extent against, 67, 31. 

KING'S Ease, 487, 29. See Teinds. 

KIRK of Scotland. See Church. 

KIRK or Market, going to, is the evidence in a chal- 
lenge on deathbed, of the health of the grantor <^ the 
de^ 863, 96. See Deathbed. 

KIRK-Sessions, 100, 5. Their powers in conjunction 
with the heritors, in the execution of the poor laws, 
and in the administration of the fnnds, 212, note and 
213, note. 

KNAVESHIP, 438, 19. See Thiriage. 



LABES Realis. See Deathbed. Fraud. 

LABOURERS, or workmen, might formerly be com- 
pelled by thejustices to work at stated wages, 8^ IS ; 
207, 61. The power of justices to fix wttms'now 
taken away, 83, note 89. See Master and Senraat. 

LADY*S Gown, 129, 15. See PtaraphemaBa. 

LAITY and Clergy, genonl distfaiction of, 98, L 

LAND, a right to, catmot.be acouired by oeeupaiky, 
224, 10. Quod nulUus est Jit domini regUy & $le- 
cesiAty of written titles to, 225, II ; rmedy Where 
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titles lost, ib. All barguns relating to land must be 
perfected by writin|^y 607^ 2^ et seg. Burdens on land, 
290, 49. Dominium utiUj 344^ 1 ; parts and perti- 
nents, 345» 3 ; diligence against land, 524, 1 ; 536, 
1. See Feudal Rights* Inhibition. Adjudication. 
Sequestration. Judicial Sale. 

JLf ANDLORD, competition between his right of hypo- 
thec and Crown*s extent, 67, note f and 64r Obli- 
gations on the landlord in a lease, 371; 39 ; as to pub- 

. lie burdensy 375, 42. Landlord's right of hypothec, 
386* 56. Whether a landlord neglecting to enforce 
his hypothec discharges the tenant s cautioner, 682, 

. note 174. Payments between landlord and tenant, 
704^ 4. Sequestration by the landlord, 389, note %- 
See HypoUiec 

LAND-Tax, sale of entailed estate for redemption of, 
813, note 436. 

LAPSED Legacy, 877, 9. See Legacy. 

LAST Heir, 792, 9. See UUimus Hares. 

LAST Will or Testament, 874, 5. See Testament 

LATENT Fault or insufficiency of thing sold under the 
contract of sale, 647, 10* Latent Deeds. See Re- 
duction. 

LAW. The extensive, as well as more limited signifi- 
cation of the term, 1, 1, note 1. Its definition in the 
sense of jurisprudence, 2, 2 ; general characteristics 
of it, ib. 3 ; it must prescribe nothing contrary to na- 
tural justice, ib. note 2 ; definition of justice, 3, 4. In- 
ternal obligation of laws, and their sanction express or 
; tacit, ib. 5, The sanction of law threatens punish- 
ment, but cannot bestow reward, 4, 6. General divi- 
sion of law, ib. 7. Laws bind all the subjects of a state, 
9, 22. Laws regulate only future cases, 9, 23. Per- 
missive laws, their force, ib. 24. Nature and effect 
of prohibitory laws, 24, 59 ; what is prohibited is not 
necessarily annulled, ib. Whether benefit of prohibi- 
tory laws may be renounced, 25, 60* Objects of law, 
25, I. 

LatV' of Nature^ 4, 7 ; its definition and origin, ib. 

. its objects, ib. 8; its immutable obligations on the 
human race, 5, 9 ; its division into primary and se- 
condary, ib. 12. Certain laws of nature have no po- 
sitive human sanction, 6, 16 ; but explained and en- 
forced by laws of civilized nations, 7, 17; may be 
added to or circumscribed by supreme power, 8, 20. 
Lato of Nationsy in its proper sense, 6, 14 ; its 
more common signification, ib. 15. 

CivU^ positive^ or municipal laws^ 7, 18 ; signifi- 
cation of these terms, ib. ; legislation resides in the 
supreme power, ib. 19 ; consequences of this maxim, 
ib. Promulgation of positive laws and its effects, 8, 
21. Positive or civil law, is either divine or human, 
9, 26. Judicial law of Moses, how fiu: obligatory on 
other nations than the Jews, ib. Roman law, its au- 
thority and history, 10, 27. Canon law, its origin 
and nature, 10, 28; consists of the Decretum and De- 
cretalia, ib. Common law, what understood by, 11, 
28. Positive law divided into public and private, 1 1, 
29. 

Municipal law of Scotland is either statutory or 
consuetudinary, 11, 30. Ancient statutory law, ib. 

31. Regiam Majestatem, Leges Burgorum^hc. 12, 

32. Quoniam Attachiamenia, &c* 14, 36. Statute 
law consists of Scots acts and British statutes, 14, 37. 
How our laws promulgated, ib. ; when they become 
obligatory, 15, note* How Scots statutes were enact- 
ed, 15, 38. Private acts not proper laws, ib. 39. 
Acts of sederunt, their authority, 16, 40. Authority 
of Roman law, 17, 41 ; of canon law, ib. 42 ; un- 
written or consuetudinary law, ib* 43 ; sometimes re- 
quires evidence to prove the custom, 18, 44 ; effect 
^ity ib. 45, 19, note. Consuetudinary law, local or 
universal, 19, 46. Decisions, their force, 20, 47. 
Laws regarding private right reserved entire by the 
Union, 20» 48. Statute, of what it consists, 21, 49 ; 
how statutes interpreted, ib. 50, et seq.'; where ob- 
scure, 22, 52 ; wnere correctory, ib. 53 ; where tem- 
porary, or for particular cases, 23, 54. Privil^pes, pe- 
Jial statutes, and customfuy laws, strictly interpreted, 
ib. 55 ; what statutes admit more liberal interpreta- 
tion, ib. 56 ; where statutes may be extended to simi- 



lar cases, 24, 57 ; other rules for their interpretation^ 
ib. 58. 

LAW Agents, liability of, for neglect, 664, 37, note 147. 
See Writer. 

LAWBURROWS. Letters of lawburrows and con- 
travention of it, 932, 16. Caption and imprisonment 
on the letters, ib. note 14Z Bv a husband against his 
wife, ibr Oath of the oompUuner, 938, 16. Penalty 
of contravention, ib. Where caution has been found, 
ib. Wliere malice alleged as the cause of the appli- 
cation, ib. note *• Suspension of the letters, ib. Ju- 
risdiction of the Court of Session in contravention of 
lawburrows, 61, 21. Of the justices of peace, 87, note 
97. 

LAWFUL Children, 153, 49. 

LAY Days, 651, 17. See Charter Party. 

LEAD Mines, 356, 16. 

LEASE or Tack, 359, 20. Definition of a tack or 
lease, ib. Wlio may grant tacks, ib. 21. Inhibition 
no bar to granting a tack, ib. note 94. Whether a 
real creditor can interfere with a lease subsequent to 
the completion of his security, ib. Leasee by a hus- 
band of wife's estate, ib. note 95. Tacks granted by 
lifei:enters, wadsetters^ adjudgers, 359, 21 ; by fac- 
tors or administrators, ib. Limitation of the endu- 
rance of such tacks, ib. A minute of tack is of equal 
force with a tack, 360, 21, note 96. Effects of in- 
formal missive where possession has foUowed> ib. 
Effect of rei interventus by improvements, payment 
of grassuro, &c ib. Endurance where miaaive sileot, 
and no rei interventus, ib. A lease conveys only the 
yearly fruits, ib. 22. Not growing timber, cxmlI, or mi- 
nerals, ib. Restrictions on the tenant's right, ib. 
notef . 

Leases formeriy personal rights, 360, 23. They 
are now secured by statute 1449, ib. Requisites 
of a real lease by statute 1449, 361, 24; must be 
in writing, ib. note 98 ; must contain the parties' 
names and designations, &c. 361, 24; must specify 
the tack-duty or services, ib. Where term of entiy 
not specified, ib. Endurance where no term express- 
ed, ib. Effect of tack granted to perpetuity, ib. Ef- 
fect of indefinite ish, ib. Tack for two nineteen yesn, 
renewal from nineteen yean to nineteen yean for ever, 
on payment of a grassum, ib. note *. W^hether aoj 
limitation for endurance where a term is specified, ib. 
note f , and p. 362. 

Possession essential to secure against singular soc- 
cessore, 362, 25. Competition of prior and posterior 
lease, ib. Where granter divested before tenant's term 
of entry, ib. Elffect of this in prorogations of lesses, 
ib. note *• Effect of sequestration against the grsnter 
before tenant's term of entry, ib. Possession or pob- 
lication necessary to a subtack or assignation of a 
tack, 362, 25. Preference of an adjudgo- to a snbie- 
quent assignee, ib. note 102. Civil possession where 
natural possession impossible, ib. Completion of tbe 
assignee's right, ib. Possession will not defend agsiost 
the casualty of non-entry, 363, 26. Tenant's right n 
dormant during non-entry, ib. ' It is properiy only 
tacks of land that are secured by act 1449, ib. 27. 
Whether tacks of mills, &c. are so, ib. Tacks c^hooscf 
within burgh, effect of, a^cainst singular suoceston, 
ib. Where the tack-duty is elusory, ib. PossesBum 
for seven yean under a lease entitles to a pos Msw r y 
judgment, ib. 28. Clause of retention to toe tcBsm, 
whether good against singular successors, 364^ ^. 
Where such clause is in security of landlord's coas- 
ter obligations, ib. note *. Effect of tenant's clsii» 
founded on local custom, ib. note .105. Verbal lesMi 
effectual only for a year, 365, SO. Verbal pnnaae 
to grant a tack, ib. note *. Where m penalty ii si- 
nexed to a verbal lease for a term of ]rears, 365, SOi 
Effect of perpetual lease, or with an indefinite iA t- 
gainst the granter and his heirs, ib. 

Tacks are stricti juris, ib. 31. Ddectms persoimm 
leases, ib. Assignation is excluded where the f%htii 
not expressly to assignees, ib. EzcepttoototUsiatk 
case of urban tenements, 365, note 107; S67,B0l»t. 
Effect of an exclusion of assignees and snb le pa Dt swil^ 
out the landlord's consent, 365, note 107. LeaMts 
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genend legacies and legacies of a particular sum or sub- 
ject, where the free executry is insufficient to satisfy 
aU the legacies, ib. Proportional abatement from the 
general legacies, ib. Where the subject of a special le- 
gacy perishes, ib. Where the legacy is to purchase a 
special subject, ib. Legatum generis^ ib. 13. 

Rules of preference in competitions among defunct's 
creditors and legatees, 905, 43. A legatee who has 
received payment is not bound to repeat to the de- 
funct s creditors on a deficiency, if the frind was ori- 
ginally adequate for all, 909, 46. 

LEGALy or legal reyeraion of adjudication, 542, 10. 
Effect of expiry of the legal, in rendering apprisings 
and adjudications irredeemable, 549, 22. The ad- 
judger must either have a declarator of expiry, w pos- 
sess on charter and seisin for 40 years, ib. notes. 
Whether declarator of expiry can be opened up, ib. 
note 345. Legal of special adjudications, 562, 39. 
Legal of adjucUcations contra httreditatem jacentem^ 
568,49. 

LEGAL. Legal liferents, 456, 44. Servitudes, 427, 2. 

LEGATARY or legatee, 875, 6. See Legacy. 

JOEGES Burgorumf origin and authority of, 12, 32. 

LEGISLATK)N resides in the supreme power, 7, 19. 
Consequences of this maxim, ib. 

LEGITIM. No testament can be made in prejudice of 

. the legitim, 883, 15 ; nor gratuitous deeds by a frither 

. on deathbed, 884, 16. How far the fiither may af- 
fect it by rational deeds inter xrivoSy ib. A legacy left 
to a child does not exclude the claim for legitim, 885, 
note 596. Legitim is due only out of the estate be- 
longing to the ^ther at his death, 885, 17. To whom 
it is due, ib. It vests in the child without confirmation 
if he survives his frither, and transmits to his next of kin, 
ib. note 598 ; 894, 30. "^liere a man leaves a widow 
and children what part is legitim, 886, 19. Where the 

• wife renounces her ju^ reUctae by accepting a special 
. prgvision, ib. 20. Legitim is not due to children foris- 

fiuniliated, 888, 23. Effect of a child's renouncing the 
legitim, ib. Such renunciation is not to be presumed, 
ib. Ph>vision to children in a marriage-contract, '^ in sa- 

. tisfaction of legitim,*' 889, 23 ; note 604. Effect of a 
child's renunciation of the lentim in regard to the 

. other children, 889, 23. Such renunciation does not 
bar the claim to the dead*s part, ib. Where the re- 

• nunciation is general of all daim through the father s 
death, ib. notes \ and 605. Effect of such general 
renunciation, 889, 23. Collation among the younger 
children where one has already obtained a provision, 
890, 24. In what cases such collation is excluded, 
ib. 25. 

LEGITIMACY of Ofispring, presumptimi of, 153, 49. 
Pater est quern nuptiae demonstranty 154, 49. How 
this presumption may be defeated, ib. Whether the 
concurring testimony of husband and wife will elide 
the presumption, ib. Effect of the husband's impotency 
or absence, ib. 50. What length of absence is suffi- 
cient, ib. Effect of the bonajides of the parents, where 
their marriage was unlawfril, in a question as to their 
children's legitimacy, 155, 51 ; note 182. Children 
of a marriage between an adulterer and adulteress, 

155, 51. 

LEGITIMATION of Bastards by subsequent marriage 
of their parents, 156, 52 ; bars to it, ib. ; by letters of 
legitimation, 920> 7. Charter by James IV, show- 
ing that legitimation per suhsequens mcUrimonium was 
rejected by the ancient law of Scotland, Appendix, 
No. 2. See Bastard. 

LENOCINIUM, whether a good defence against an 
action of divorce for adultery, 152, note *. 

LESEMAJESTY, 1033, 29. See Leasing making. 

LESION. Restitution of minors on this ground, 189, 
34. Nature and proof of the lesion, 191, 3. In what 
cases lesion is presumed, ib. 37. Challenge of a sale 
of moveables by tutors and curators on the ground of, 
173, 17. See Minor. 

LESSEE in contract of location, obligations on, 649, 
16. 

LESSER Terce, 458, 47. 

LESSOR in contract of location, obligations on, 649, 
15. 



LETTERS of administration in England ara equivalent 
to a license to pursue in Scotland, 902, 39. 

Letters of Correspondence^ wbedier tho perMm to 
whom they are addressed has a copyright in tliem» 
229, note 12. Punishment of the officeia of the Poet- 
office for embezzlement of letters, 1048, note *• Rob- 
beiy of the mail, ib. 
LETTERS of Credit, cautionary obligation by, 678, 
61, note 167. How fer letters of introduction and 
recommendation may be held as guarantees, ib. and 
p. 679. 

Letters, Criminal, 1064, 87. 
Letters of Denization, 923, 10. 
Letters of Exculpation, 1066, 90. 
Letters of Legitimation, 156, 52 ; 920, 7. 
Letters of Repress, 414, 18. 
Letters ofRdaxation, 33, 65. 
Letters, Signet ; of arrestment, 728, 3 ; of open 
doors, 748, 25; of kwburrows, 93S^ 16; of four 
forms, 997, 9; of hcnning, ib.; 327, 55; of c^on, 
999, 12 ; of ejection, and fire and sword, 1002; 17 ; 
of supplement, 34, 35, note 23 ; 729, 3, note 28^ 
LEX Rhodia de jactu, 673, 55. 
LEXtaliottis, 1055,75. 

LIBEL or Defemation, its punishment, 1060, 81. See 
Injuries. Libellers, seditious, not entitled to tbe pri- 
vilege of Parliament, 53, 8. 
LIBEL of summonses in civil actions, 926, 5. Crimi- 
nal libel, its nature, terms, and condoairais, 1064^ 89. 
See Criminal Prosecntioii. Summons. 
LIBELLED Summons, arrestment on, 526, note 821 ; 

728, 3, note *. 
LIBERATION of debtors from prison, manner o^ 1 001, 
15. Letters of liberation, ib. Liberation by oessio 
bonorum, 1010, 26; bill of health, ib. note 150; oo 
the act of grace, 1013, 2a 

LIBERTY of the subject, a fieivourite of tbe law, 2S, 

56. 
LICENSE to an executor to pursue before confinna- 

tion, 902, 39 ; to whom it may be granted, ib. Eqni- 

valents to a license, ib. Effect of ih» license, ib. See 

Executor. 

LICKING of Thumbs, completion of baigaina by, 64^ 
5. 

LIEGE Poustie, S62, 95. See Deathbed. 

LIEN, or Real Burden, how constituted, 290, 49. See 
Burden. 

LIEN, or Retention, 713, 20; by whom it may be 
pleaded, ib. 21. Writer^s lien, workman's lien, ftctort 
lien, banker's lien, 714, 21, notes ; by shipowneit on 
the cargo for freight, 605, 34, note SO; by dnp- 
wright on the ship for repairs, 606, note 31. See 
Retention. 

LIEUTENANCY, appeal from courts of, 29, note. 

LIFE, presumption of, 987, 988, 36. 

LIFE Annuities, nature of such rights secured on land, 
456, 43 ; they are debita fundi, ib. See Liferaot 

LIFERENT, definition of, 454, 39 ; its natore, and io 
what respects different firom the Roman WM/hKfitf, 
ib. 40. Proper subjects of a liferent rislit, ib. Cbs- 
ventional liferents, 455, 41. Simple S/h-enf, its aa- 
ture, ib. Requisites to its constitution wfaoe ^lab- 
ject is heritable, ib. Effect of an assignation of lacfa 
liferent, ib. Ossibus usufructuarii inkeeret, ib. L^ 
rent by reservation, ib. ^. How such rig^t peHiBeled, 
ib. It is rather a limited fee than a lirerea^ ib. 
Powers of a liferenter by resenration, ib. It eatidee 
to the entering of vassals and to casualties, ib. Eftct 
of a conveyance of a personal right of kndB widi re- 
servation of liferent, 456, 42. Life anmdiies isct- 
red on land, ib. 43. Legal liferents, ib. 44. 

Right of liferenters to all the fruits of the suljeel, » 
tural and civil, 464, 56. Right of voting in eSectioM, ft. 
note f . Rights of liferent how VoboxSa, ib. 57. IJe- 
renters must use their right $aha rerum smktmHs, 
ib. Cannot grant leases loi^|«r than thdr liA^ i* 
Whatever is pars soli, as coal or minerals, UkwH 
under liferent, ib. Right of tereen to woik eosli i^ 
Where minet^ have been let on leaae, ib. noia SSi 
Whether growing timber hSk imdwthe filinrt, M 
58 ; where the timber has been divided into kap^aM 
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bilbt ib. LorcU of erection, 481, 18. Lords of the | 
' articles, their powers, and how constituted, 51, 5 ; 
suppressed as a grievance, ib. Lords of justiciary, 
64, 26. Lords commissioners of the jury court, 72, 
note 77. Lords of regality, 79, 7. 

LOSS, risk of, in contract of loan, 595, 19. In com- 
modate, 596, 20. In deposite, 598, 26. Under the 
edict Nautae, proof of, 600, 29. Of consigned money, 
602, 31. In pledge, 604, 33. Under the contract 
of sale, 643, 7. Loss in partnership fiedls on the com- 
mon stock, 654, 23, and 657, 27. Contribution for 
loss under the lex Rhodia dejactu^ 673, 55. 

LOST Deeds, how supplied, 225, 11. Lost property, 
how preserved for the owner, ib. 12. Lost or stray- 
ed cattle must be proclaimed, ib. Where owner can- 
not be found, ib. Claim by the owuer for recovery, 
226, 12. Wreck, ib. 13. Unclaimed goods in pub- 
lic warehouse, 226, note 8. Lost seisin, how suppli- 
ed, 284, 43. 

LUNATICS, curatory of, 199, 48. Definition of lu- 
nacy, ib. Commission of lunacy in England, 402, 
note 245. See Idiot* 

LUCRATIVE Successor. The heir incurring the pas- 
sive title oipraeceptio must be successor titulo lucra^ 
tivOf 847, 89. Who are reckoned to succeed iUulo 
lucrativo, 858, 90. 

LYON King of Arms, origin of the name, 94, 32. Of- 
ficers serving under him, ib. ; badge of their office, 
ib. ; they are subservient to the Courts of Session and 
Justiciary, ib. Lyon*8 jurisdiction and ministerial 
powers, ib. 33 ; in settling armorial bearings, fining 
those using arms who are not matriculated, ib. ; in de- 
priving and suspending messengers at arms, heralds 
or pursuivants, 95, 33 ; his power of fining messen- 
gers, ib. ; whether he may judge in question of da- 
mage to a third party through messenger s fault, ib. 
Effect of executions by a deprived messenger, ib. 
Duty of the Lyon in proclaiming peace and war, &c. 
ib. 
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MACERS, how nominated, 95, S3 ; whether they have 
any jurisdiction, ib. Remits to them in services a- 
boUdied, 33, note 17 ; 840, note 495. Their fees 
are arrestable, 733, note. 

MACHINERY of Mills, &c. whether heritable or 
moveable, 241, note 20. 

MADMEN, curatory of, 198, 4S, et sea. See Idiot. 

MAGISTRATES, duty of, in determinmg as to medi' 
tctiojugte warrants, 41. Responsibility of, for irre- 
gu^r warrant, or refusing to grant one, 42, note ; for 
escape of prisoner, ib. Junsdiction of the Court of Ses- 
sion in elections of magistrates, 59, 18. Power of the 
court to name interim magistrates, 62, 23. Magistrates 
of boroughs must receive into their prisons those com- 
mitted by the justices, 86, 17. Tliey must be reliev- 
ed of the maintenance of such prisoners, ib. Magis- 
trates of royal boroughs, 88, 20. Their jurisdiction, 
ib. 21. Their powers in matters regarding the com- 
munity, 89, 22 ; cannot be called to account by the 
burgesses, 90, 23. To whom they are responsible, 
ib. note 105. Their responsibility for refusing to in- 
carcerate prisoners, 592, note 12. What magistrates 
may be charged to assist in the execution of captions, 
999, 13. Liability for refusal, 1000, 13. Their lia- 
biUty for neglect of close confinement of prisoner, or 
for his escape, ib. 14, note |, and 120. See Prison- 
er. 

MAJESTATIS Crimen, 1029, 19. See Treason. 

MAIL or Letter Bags, robbery of the, 1048, note *• 
See Post-Office. 

MAIL or Rent. See Rent. 

MAILS and Duties, action of, 951, 49. Against whom 
it lies, ib. ; what it covens, ib. note. To whom it is 
competent, 951, 49. Sometimes petitory, and some- 
times possessory, ib. Arrears of mails and dutios 
prescribe within five years after tenant's removal, 766, 
20. 



Assignation of mails and duties, mW of preference 
in competition, 721, 722, 5. Quinquennial prescrip- 
tion of arrears of mails and duties, 766, 20. 

MAINTENANCE or aliment of the ben-, by a liferent- 
er, 467, 62 ; of a bastard, 160, 56. lu what case mam- 
tenance or board held a donation, 700, 92- 

MAJORITY, 168, I. 

MALA et Bona fide possession, 235, 24. ei ^q. See 
Possession. 

MALCOLM M'Kenneth, statutes of, 11, 31. 

MALICE or Dole. There can be no crime without dole 
or malice, 1022, 5. The roost culpable negligence is 
not in crimes equipollent to dole, ib. All dole is pre- 
sumptive, 1023^ 6. 

MALT-KILNS. Clause cumJabrilUnts, brasinis, &c. 
360, 8. 

MAL US animus must be alleged in a reduction of a 
decree of the justices under the small debt act, 84^ 
note 92. 

MANDATE, contract of, 660, 31. How it may be ac- 
cepted, ib. Whether it is a gratnitom contract, ib. 

32. Circumstances by which this may be determin- 
ed, 661, 32. Mandate is either express or tadt^ ib. 

33. Presumed mandate of lawyers and procoraton 
to appear for parties, ib. Where the party is abroad, 
a written mandate necessary, ib. note f ; such autho- 
rity necessary to authorise a person abroad to be en- 
rolled as a freeholder, ib. Implied mandate from the 
party subscribmg one of the pleadings, ib. note 138; 
from acquiescence in proceedings known to the party, 
ib. An advocate is not responsible for his agent's want 
of mandate, ib. note 139. Where a pursuer is abroad 
at commencement, or goes abroad during the pro- 
gress of a cause, he must have a judicial numdataiy in 
this country, ib. note 140. Liability of such manda- 
tary, ib. Power of a judicial mandatary to withdraw, 
ib. Responsibility of a new mandatary in such case, ik 
Mandataries for a defender resident abroad, ib. Ex- 
tent of the liability of a judicial mandatary, 662, note. 
Implied mandate to a servant purchasing goods in 
his master s name, 661, 33. Things hiwfnl are die on- 
ly subject of mandate, 662, S3. 

Obligations on the mandatary , ib. 34. Wlieie se- 
veral are named, it fidls by the death of one, ib. note 
141. Where the mandatary takes a bond in his own 
name for a sum belonging to the mandant, 662, 34. 
Wliere he buys goods in his own name with maa- 
dant's money, ib. note 143. Foreign Actors, 663, Si 
Where such hctor ships prohibited goods under man- 
dant's order, ib. The mandatary must not exceed tht 
fines mandati, ih. 35. His discretionary powers where 
no rules laid down, ib. He must communicate eases, ib. 
Several mandataries are liable singuli in solidum, ib. 
In what case he may pledge the goods of hn priDO- 
pal, ib. note 145. 

WJiat diligence is incumbent on the mandabay, 
663, 36. In what cases he is answerable for a cv^ 
levis or levissimoy 664, 37. Where the mandatary bai 
a salary, either express or implied, ib. note f • liabi- 
lity of law agents, messengers and pmffssimial p6^ 
sons, for damage by negligence, &c. ib. note 147. 
Judicial factors, 664, 37. Factors by private penoai 
or by merchants, ib. A mandate to insure reqnini 
strict diligence, ib. note -j*. 

ObUgaiions on the mandarU, 664^ 38. To indoi- 
nify the mandatary, ib. Claim by an agent agaiart Wf 
one of several common pursuers, ib. What is cdnpr»* 
bended under a general mandate, 665^ 39. Gcaoil 
mandataries cannot gift the mandant's property, ft.; 
cannot sell estates or valuable moveables, ibu; hm 
no powers to enter mandant heir to an ancestor, ft.; 
have no power to transact or refer to aiinters. ik A 
general mandate may be made special by 
particulars, ib. 

Expiration of mandates^ ib. 40. 1st, By 
tion, ib. Express or implied revocation, ib. ; bjMai* 
nation of a second mandatary, ib.; intimation Is thi 
first mandatary, ib. ; intimatimi to third paitisib ftk 
note 140. Before revocation mattenmiHl be 
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that Hfl dtBSoktioiiy ib« His liabili^ in quantum lu' 
cratus esif ib. In what reirpect tbe husband is account- 
ed lucraiuSf ib. He is entitled to discussion of wife's 
repreeentatiyes, ib. He is not liable in such debts as, 
if due to tbe wife, would have excluded his jtu waritiy 
ib. 18. His liability where he has been by marriage- 
coBtract assigned to the universum jut of wife's heri- 
table and moveable estate, ib. Where he is iucratuSf 
and wife has no separate estate, 131, 18. 

Husband's power over the person of his wife, IS I, 
19. Wife free from execution for debt, ib. How far 
wife liable to execution for performance of fticts, ib. 
Husband's obligation to maintain his wife according 
to bis rank and estate, ib. Separation a mensa rt toroy 
ib. Husband's obligation for aliment to wife during 
a process of separation, ib. note 151 ; during a process 
or divorce, 132, note 151 ; during a declarator of mar- 
riage, 132, note 151. 

Husband is the wife's curator, 1 32, 20. Whether he 
supersedes former curators, ib. Wife cannot sue or be 
sued unless husband is a party, ib. 21. Application of 
this to a delict by wife, ib. note *. Where a woman 
marries during the dependence of an action, ib. Hus- 
band cannot sue in wife's name without her concur- 
rence, 133, note 152* Where husband refuses to con- 
eur in an action at wife's instance, or is incapable, 1S3, 
2L Where action is to be brought at her instance 
against her husband, ib. How far action or diligence 
competent by wife against husband, ib. note 153 ; or 
diligence by husband against wife, ib. In what case 
abe may pursue him without a curator, 133, 21. All 
deeds done by the wife are null without her husband's 
ccmsent, ib. 22. His curatorial power may be re- 
nounced or excluded, ib. note 154. Time of com- 
mencement of his curatorial power, and of wife's dis- 
ability of contracting without his consent, 132, 134, 
22. How persons are interpelled from contracting 
with her, 134, 22. In what respects husband's cura- 
tory differs from that of a minor, ib. 28. How far 
wife may execute deeds in husband's favour before or 
after her majority, ib. Contracts by her with his con- 
sent befere or after majority, ib. and 135, note 155. 
Obligations arising from wife's delict, 135, 24. They 
are ineffectual against the husband, ib. How limited 
as to the wife, ib. 

Wife^sfersonal obUgaiions even with husband^ s con* 
sent are nuU, ib. 25. Incompetency of diligence on 
such obligations against her separate estate, ib. note |. 
The obligation cannot be rendered effectual by ratifi- 
cation, 135, 25. Effect of homologation after she is 
suijurisy ib. Exceptions to the general rule^ 136, 25. 
Where wife has a separate stock, ib. note 157. Where 
there is a legal or voluntary separation, ib. Personal 
diligence against her incompetent till dissolution of 
marriage, ib. ; exception to this, ib. note *• £ffect 
of obligations by her after a separation, against the hus- 
band, lb. Effect of her obligations where she is prapo' 
sita megoHisy ib. 26. How pngpositura may be consti- 
tuted, lb. Wife is presumed to be pngposita negotiis 
domestidSf ib. How this prapositura ceaseth, ib. 
Inbibitioii by the husband against the wife, 137, 26 ; 
cfiect of it, ib. ; it passes without cause shewn, ib. 
Obligations which the wife may grant with ber hus- 
band's consent, ib. 27 ; whether she can grant leases 
or do any act relative to her heritage without his con- 
sent, ib. ; or do so over her paraphernalia, 138, 27. 
Impignotation of her paraphernalia for husband's debt 
witnont his consent, ib. Her power of actim^ as to her 
beritage where husband incapable of consent, ib. Her 
power of making deeds mortis causoy ib. 28. Whe- 
ther she can convey her share of the goods in com- 
munion when accruing, by a deed inter vivosy ib. ; or 
become bound by deed inter vivos to take effsct at 
ber death, ib. She may settle the succession to her 
beritable estate without husband's consent, ib. 

Donations inter virum et uxorem are valid but re- 
vocable, ib. 29 ; but not gratuitous deeds to a third par- 
ty, ISO, 29. Deeds gratuitous between the spouses, 
but nominally to a thurd party in trust, ib. Where a 
ibird party acquires an interest in the deed, ib. An- 
tenuptial and paraphernal donations, ib. Remunera- 



tery or mutual grants fell sat under tbe detrripiiin er 
donations ; ncr settlements in ccnttaets ef cepamion,. 
ib. SO. Where the onerous or remuneratory caaee is 
simulated, 140, SO. Grants in cont^queBce of a na* 
tural obligaticn, ib. Postnuptial deeds, ib. note f . 
Where the interest of the husband and wife has been 
settled by antenuptial contract, 140, 80. How fer the 
presumption of gratuitous holds in deeds between bui- 
baad and wife, ib. Effect of recital in tbe deed, ib. 
Voluntary contracts of separation, how fer revocable, 
ib. and 141, SO ; they are no bar to judicial aepan- 
tion, 14], note *. Competency of action at wife's 
instance for aliment fixed in the contract of sefiant- 
tion, ib. note 162 ; where no aliment has bees agreed 
on, ib. Effects of such contracts fceyond mere sepa- 
ration of the parties, ib. note 1 68. 

Hoto deflations may be revoked^ 141, 31. Exprees 
and tacit revocation, ib. Revocation not affected by 
law of deathbed, ib. Partial revocation by burdening 
the subject, ib. Not presumed by a disposition om- 
nium bonorum to a stratiger, 142, 31. Effect of con- 
traction of debt by donor, ib. Htuband's rigbt of re- 
voking a contract of separation not attachable by cre- 
ditors, ib. rote 164. His power of revoking a gift 
granted stante watrimonio after he ia divorced, ib. 
note 165. Effect of adjudication against tbe subject 
of donation, 142, 31. Whether adultery operates as 
a revocation, ib. The right of the dimee is pendent 
till death of donor, ib. 32. 

Judicial ratijicaiion of deeds granted by the tcife^ 

142, 33 ; before whom the ratification to be made, 

143, 33 ; husband's absence is essential, ib. ; whether 
tbe wife's oath or her solemn afiirmation only req[uir- 
ed, ib. Effect of ratification in exduding reduction 
by tbe wife, ib. 34 ; what if she has been compelled 
to the ratification, ib. Donations from wife to bus- 
band are not rendered irrevocable by ratification, ib. 
85. Where he is merely consequentially benefited, 
ib. Where force and fear nave been exercised against 
the wife by a third party getting the deed, 144, 85. 
Ratification not necessary to validate deeds, but only 
to secure them from challenge, ib. 36 ; it ia ineffec- 
tual as to personal obligations by the wife, 135, 25. 

Dissolution of marriage, 145, 37; it cannot 
be dissolved by consent of the partie^^ ib. note 166. 

Effect of dissolution by death mihin the year vnih* 
out tsstiCy 145, 36 ; as to settlements between the par- 
ties, ib. and 146; as to stipulations between coatracton 
on one side^ 146, 38, note 168. Whetbcff the wife en- 
titled to aliment from husband's estate where he dies 
within the year, ib. note *• Tbe right of tbe snrvi- 
vor in goods which fell under the communion ceasei, 
ib. 39. Whether the wife's tocher must be restored 
without dhninution for maintenance, 147, 39. How 
far the husband is accounted a bona Jide poesessorai 
to what he has consumed of wifs's moveablea, ib. note 
169 ; where things cannot be restored to tbcsr finver 
state, 147, 39. Presents to either of tbe parties sre 
bdd as absolute gifts, ib. 40l Where a living child 
has been bom of the marriage^ ib. ; what evidence re- 
quired of the child being bom alive, ib. and 148^ 40, 
note 171 ; where the children have been bora prior to 
a declaration of marriage by the busbaad and wifr, 
148, note 170. 

Effect of marriage diuolving after year amlAg,. 
148,41. Wbere the interests of the parties are not fix- 
ed by marriage articles, ib. Whether wife hss claim 
against husband's estate for addidonnl aliment where 
her legal provisions insufiicient, ib. note *. ^here 
ber provisions have been settled by antenuptial con* 
tract, ib. note 172. Aliment to the wife from tbe b«- 
band's death, till the tern of payment of her pvovi- 
sion, ib. and 149, 41. How such atiment aseertaiaed, 
ib. Where the parties were living apMt, ib. note 17J. 
Widow's claim for mournings, 149, 41, note 174; for 
expenses on birth of a posthumous cbild, 149, 41 ; 
effect of widow's claim against crediton^ ik Hw 
daim for aKmfnt or nMHunmga cannot I10 cnt aft bilk 
by express renunciatki^ ibw note ITS ; when tbs 



husbaMl died inaolvant, 149, 41, How pendkivil^ 
goods disposed of on dissolution of marriage, iL Ht 
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cert senring under the Lord Lyon» ib. ; their daty, 
ib. ; they are sabsenrient to the Courts of Sesuon and 
Justiciary^ ib. ; badge of their office, ib. ; whether 
any limitation in their number, ib. note 1 10. How 
writs to be executed where no messenger near the 
place, ib. notes. Power of the Lord Lyon and Court 
of S^»ion in depriving or suspending messengers, 95, 
SS ; extent of the Lyon's power in lining them, ib. ; 
whether he can judge in questions of damage to third 
parties through their fault, ib. Effect of executions by 
a deprived messenger, ib. Why messengers are called 
ther^i in that part, 97, 38. Their fees not to be 
exacted by them from the persons under diligence, ib. 
note* Solemnities of executions by messengers, 616, 
17. Liability in a spuilzie for poinding plough goods 
in time of kbouring, 726, 42. Their duty and powers 
in executing poindmgs, 746, 23 ; 747, 24, note 331 ; 
749, 26. Deforcement of messengers, ib. 27 ; 1036, 
38. Execution of captions by messengers, 999, 13. 
Liability of messengers for negligence, 664, note 147. 
Deforcement of messengers, 1035, 32. The mes- 
senger must have his badge on, and must shew his 
warrant, 1036, 33. 

MESSIS sementem sequitur, 236, 26. 

MEETINGS of justices of peace, 85, 15 ; of justices 
and commissioners of supply as to the highways, ib. 
note 95;. of freeholders, 78, 5. 

MICHAELMAS head court of freeholders, 78, 5. 

MID Impediment, effect of, where intervening between 
the date of a right and confirmation by the superior, 
400,15. 

MILITARY Courte, 73, 36. 

MILITARY Officers, whether subject to arrestment in 
medilationefugtBf 43, note 35. See Officers. 

MILITARY Service, or ward holding, 293, 2. 

MILL. Machinery of mills, whether heritable or move- 
able, 241, note 20. If mills are carried by a charter 
of the grounds, 346, 5, note. Whether proprietors 
may erect a new mill on their own property, ib. 347, 
5. Wbera the lands are thirled to another mill, 
ib. 447, note *. Where the new mill is incapable 
of manufacturing the special sort of grain which is 
thirled, ib. Astriction or tbirlage to a particular mill, 
437, la Mill services, 439, 19 ; 446, 31. MUl rent 
must be deducted from the rental in the valuation of 
teinds, 491, 32. See Tbirlage. 

MINERALS and Mines, effect of the reservation of, in 
a charter, 344, 1, note 79. See Mines. 

MINES of gold and silver are inter regalia^ 356, 16; 
of tin, copper, and lead, ib. 

MINES and Minerals, effect of the reservation of, in a 
charter, 344, 1 ; note 79. Coal-mine, whether es- 
teemed a separate tenement from the land, 346, 347, 
5 ; note 79. Mines and minerals do not fall under 
the right of a liferenter, 464, 57. 

MINISTER, presentation of, 106. 16. Ceremony of 
receiving him to his church, 108, 18, 19; 109, 20, 
Minister's stipend, 501, 46. Manse, 510, 55. Glebe, 
514, 59. Grass, 517, 62. See Stipend. Patronage. 
Clergyman. Manse. Glebe. 

MINISTERS* Widows' Fund, 215, note. Horning a- 
gainst contributors to, 998, note f • 

MINISTERIAL powers of the court of session, 62, 23 ; 
Of the sheriff, 78, 6. Of the lord lyon, 94, 33. 

MINISTRIES, or hospitals, origin of their foundation, 

99,4. 

MINOR. Guardianship of minors by tutors and curators, 
163, I. Several ages in which guardianship is re- 
quired, ib. Division of tutors, ib. Tutors testamen- 
tary or nominate, ib. 2. To whom the right of nam- 
ing tutors is competent, ib. Tutor named to manage 
an estate devised to the pupil, has no charge of his 
person, 164, 2 ; nomination of proper tutor not there- 
by excluded, ib. Tutor named by a father to his na- 
tural child, ib. note *. Father s power of altering 
hia nomination of tutor, 164, 8 ; and to appoint a 
httUx for such tutors, ib. note f. Father cannot ex- 
clude the mother of a natural child by appointing tu- 

• ton, ib. note 193. 

Tid(OT$ TestameiUaryf their office and obligationa, 
1M» S. They exchide tutors at law, ib. Effect of 



the incapacity of one of the tutors te a to m ent«ry,'gi. 
Where two are appointed without ex pr ea sin g thear 
joint tutors, and one of them die or decline, ib. note ^. 
Their exemption from the oath de Jideli^ 164, 3. 
Whether they are bound to give security, ib. and 165, 
3; 185, 29. 

Tutort of Lav3y 165, 4. Distinction of a^iui/«f and 
cognates^ ib. ; whether such tutor must reside in Soot- 
land, ib. note 195. Where several agnates are equal- 
ly near to the pupil, who is entitled to be tutor of law, 
ib. 5. Form of service of a tutor of law, 166, 6. He 
has not the custody of pupil*s person, biit the mother 
or next cognate, 167, 7. 

TtUort dative^ 167, 8. By whom appointed, ib. 
Time at which tutors dative may be given, ib. They 
are excluded by tutors of law, 168, 8. Form of pass- 
ing tutories dative, ib. 9. 

Factor loco iutoris, how appointed where Uiere are 
no tutors, 168, 10. Whether such finctor has the cus- 
tody or disposal of his ward s person, ib. note 196. 
His powers of management, ib. One only can- be 
named, ib. ; who is preferred to the office, ib! 

Curators named by the fisther or chosen by the 
minor, 169, 11. Whether a father may on deathbed 
name a factor to his son's curators, ib. note *. Form 
of naming curators by the minor himself, ib. ; who are 
to be cited, ib. Nomination of curators to a natural 
child, ib. note 199. Where the father had appointed 
guardians to such child, ib. Who may be tutors and 
curators, 170, 12; married women excluded, ib. note 
202 ; unmarried women, ib- Whether a nomination 
by the fiather excludes the minor s choice of separate 
curators, ib. 202. 

CurcUor Bonis Bnd curator ad lites^ 170, 13. 

Tutor dalur persona^ curator rei^ 171, 14. Pu- 
pils cannot subscribe, but minors do so along with 
curator. In what particubrs the offices of tutors and 
curators coincide, ib. 15. Their office is gratuitous, 
ib. Where salaries allowed by the fiather or minor, 
172, 15. Restrictions on testamentary tutora and on 
curators chosen by minor, ib. Quorum where seve- 
ral are named, ib. Where one is named sime quo 
non^ lb. Where they are caUed jointly, ib. ; where 
jointly and severally, ib. 

Powers of tutors and curators in ads of admini' 
stration^ 1 72, 16. Their power to appoint ftustors, 17S; 
16. They cannot engage pupil in partnership, ik 
note 106- In suing for, and discharging debts, 172, 
1 6. In removing tenants and granting leases, ib. note 

207. Power of letting for diminish^ rent, 172, 16. 
In what cases the sanction of the court may be ob- 
tained to leases for diminished rent, or for tern be- 
yond the duration of grantor's office, 173, note 207, 

208. Powera of tutore and curators in alienating he- 
ritage and moveables, 173, 17. How far their sales 
of minor's moveables challengeable, ib. On what 
ground tutors may be authori^ by the court to seD 
minor* s heritage, ib. note 209. Action for sale of 
pupils estate, 174, 17. Sale by a mmor pnbes with 
consent of his curators, ib. Whether in such case the 
interposition of the court necessary, ib. note 210. 
How far purchaser secure from reduction, ib. What 
are included under the term heritage in questions as 
to alienation of pupil's estate, 174^ 17. What is com- 
prehended under the term alienation, ib. note f • Ex- 
ceptions from the limitation of the powen of tutors 
and curatore to alienate, 174, 17. Alienations m s^ 
by the law itself, ib. Their powen «f -gnmting iafefi- 
ments and receiving vassals, ib. Saonnary of the aa- 
thorities respecting the interposition of the court to 
the acts of tutors and its effects, 175, note 212. Fona 
of the application for pnch interposition, ib. 

Tutors and cnretora may transact doubtful dains, 
but cannot alter the course of minor's sncoeosiou, 175^ 
18, note 213. Distmctimi between heritable aad 
moveable subjects in relation to thdr powur of tnas- 
acting, 165, la They cannot be MMdares m tm 
suam^ 176, 19* See note*- Tutor camM»tlaMl 
to minor, or take his ward's money in loai^ Jk» 
2l4f Whether he may purphaae a awb|cct 
to the minor, 176, 19. Where a deed to a 
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effect of the positive and negative prescriptionB, 777^ 
35. Citations by minora to intermpt prescription need 
not be renewed, 784, 43. Minority is no interrup- 
tion, but only a suspension of prescription, 785, 45. 
See Prescription. 

MINORITY, 163, 1. Proof of, in a reduction ex ca- 
piU winorennitatiSf 190, 36. The years of, are de- 
ducted from the positive and negative prescriptions, 
777, 35. See Prescription. 

MINUTE-BOOK of the register of seisins, 285, note *. 

MINUTE of tack, effect of it, 360, 21. Where posses- 
sion has followed, ib. note 96. Effect of rei interven' 
tusy ib. See Lease. 

MISPRISION of Treason, 1032, 28. 

MISSIVES relating to heritage must be probative, 
608, 2. Power of resiling from a written offer verbal- 
ly accepted, ib. Missive letten in re mercatoria re- 
quire not the legal solemnities, 620, 24. See Deeds. 

MIXED Obligations, 586, 5. 

MOB ILIA sequuniur personam^ 634, 40. 

MOBS, disperaion of, under the riot act, 1033, 29. Da- 
mage done by, who liable for, and how recovered, ib. 
note f, 1034, note 196. 

MODERAMEN inculpattB tulelaey 1040, 41. 

MODIFICATION of teinds for minister's stipend, 
501,46. Quantum of stipend, ib. Power of augment- 
hig stipends, ib. Decreet of modification and locality, 
503, 47. See Stipend. Teinds. 

MOLESTATION, action of, 950, 48 ; 845, 2. 

MONASTERIES, the residence of monks governed 
by an abbot, 99, 4.^ Monasteries founded for the re- 
demption of captives from the infidels under the name 
of hospitals or monasteries, ib. 

MONKS, formerly the regular clergy inhabiting mona- 
steries, 99, 4. 

MORA in an adjudger, effect of, in extinguishing the 
quality of litigious, 546, 16, 17. Mora or taciturni- 
ty, extinction of obligations by, 772, 29. Mora in a 
superior excludes from non-entry duties, 322, 45. 

MOKTANCESTRY, Brief of, 838, 62. 

MORTE donaniis donatio confirmatur^ 142, 32. 

MORTIFICATION, 298, 10, 11. Power of those in 
charge of the subject mortified as to its disposal, &c. 
ib. 10. Whether there is any difference between 
lands given to prelates for behoof of the church, or in 
puram eleemost/nam, ib. 10. What services are due 
in church fees, ib. Mortification to popish uses an- 
nexed to the church on the Reformation, ib. 11. 
Whether lands may be mortified without the supe- 
rior's consent, ib. The power of mortifying is now 
considerably limited, ib. 

MORTIS Causa deeds, power of a wife to make, 138, 
28. 

MORTMAIN or Mortification, 298, 10. See Mor- 
tification. 

MOTHER, her liability for aliment to her chilcben, 

159, 56, note 185. Where the child is a bastard, 

160, 56. Whether she is entitled to the custody of 
such child, ib. notes +, 188. The mother of a pupil 
has the custoily of his person, 167, 7. Where Khe 
marries, ib. The mother cannot succeed to her child, 
791 9. 

MOURNINGS, widow's claim for, 149, 41. It is a 
privileged debt, ib. note 174, also 908, 43. How 
far children are entitled to mournings, 906, 43. 

MOVEABLES. Heritable and moveable rights, 240, 
2. Things properly moveable, 244, 7. Sums em- 
ployed in trade, stock of public and private copart- 
nwies, 245, 8. Personal bonds, when moveable and 
when heritable, ib. 9. Debts, ib. Bills, ib. Per- 
sonal bonds bearing interest are moveable as to suc- 
cession, but heritable as to the fisk and rights of hus- 
band and wife, 246, 10. Bond payable to the credi- 
ditor and his heirs and executor is moveable, 247, 1 1. 
Obligations bearing interest ex lege are moveable, 249, 
13. 

Moveable rights become heritable by destination, 
or by a supervening heritable security, 249, 14. Ma- 
terials laid down for building, whether heritable or 
moveable, ib. notes. A land estate conveyed to cre- 
ditors, or to a trustee for their payment, makes the 



moveable debli^lbr a time heritable till the sale of die 
subject, 251, 15; see note 33, H>. The price of t 
land estate yohmtwily sold is moveable ; but when ju- 
dicially sold the interest of real creditoie remainfl he- 
ritably secured till they are paid, 252; 17 ; eee notes, 
ib* Subjects of a mixed nature, partaking both of be- 
ritoble and moveable, 254, 19. See Heritable and 
Moveable. 

Conveyance of moveables is ptesiimed from pos- 
session, 718, 1. Assignations or dispoeitioiis of 
moveables, ib. Assignations of mails and duties f^ 
tenia possessionem 721, 722, 5. Positive prescription 
of moveables, 757, 7. Quinquennial prescription of 
bargains of movseUeSy 767, 20. Conveyance of 
moveables retenia possessionem 949, 44, note *• 
Sequestration of moveables, 602, 30. 
The transmission of moveables is regulated by the 
law of the owner's domidl, 634, 40. Sucoesskm m 
moveables, 871, L See Succession. 

Doctrine of moveable rights as depending on con- 
tracts and obligations^ 5^ I. See OUigatimis- 
Contracts. 

MUIR-BURNING in forbidden time, penalty of, 348, 
note +. 

MULTIPLEPOINDING, actwn of, 1007, 23 ; when 
it is competent, ib- notes 136, 137. By v^iom it 
may be brought, 1007, 23. Intimation to the nomi- 
nal pursuer, ib. note 138. Intention of the action, 
1007, 23. In what case the pursuer is not obl^ed to 
consign or pay, ib. note 179. Effect of a decree, 1007, 
23. Interruption of prescription by multiplepoinding, 
782, note 396 ; 784, 41. 

MULTURES and Sequels, 438, 19. Outsucken and 
insucken multures, 439, '20. Dry multures, 444, 28. 
Action of abstracted multures, 446, 32. Quinquen- 
nial prescription of multures, 767, 20. 

MUNERA Publico, 177, 20. 

MUNICIPAL Law, meaning of the term, 7, 18. Ma- 
nicipal law of Scotland, 11, 30. 

MUNICIPIA of the Romans had no right of legisla- 
tion, 7, 18. 

MURDER, 1039, 40. Distinctum intheold law between 
forethought felony and chaud mella, ib. This taken a- 
way by 16G1, c. 22, ib. Casual homicide, 1040, 41. 
Homicide in self-defence, ib. Moder amen inculpate tU' 
telcB, ib. The slaughter of night thieves and house- 
breakers is lawful, ib. ; and of those who assist in 
masterful depredations, ib. Malice is the eraence 
of the crime of murder, ib. 42. It is presumed from 
the act of killing, but may be excluded by special cir- 
cumstances, ib. Homicide in rixoj ib. Where the 
murderer intending to kill one kills another, ih. 43. 
Death must ensue from the wound, 1041, 44. 

Assassination, 1041, 45. The bare attempt to an 
sassinate is capital, ib. 

Suicide, 1041, 46. The simple escheat fells on 
it, ib. The donatary to it must bring a declarator be- 
fore the session, calling the nearest of kin, 1042, 4^ 
note 204. 

Parricide, 1042, 47. Cursing or beatbg of a pa- 
rent, ib. 

Presumptive or statutory murder, 1042, 48. Im- 
porters of poison, ib. Act 1690, regarding presorop- 
tive child-murder, 1043, 48. Act 49. Geo. III., re- 
garding the concealment of pregnancy, ib. note *. 
Duelling, 1043, 49. Fighting with mortal weapons 
is capital, though death phould not ensue, ib. A 
challenge must precede, ib. Seconds and cfaalleige- 
bearers, how punished, ib. 

Act 6. Geo. IV. c. 126, against maliciously shoot- 
ing, stabbin^jf or cutting, administering poison, or 
throwing sulphuric acid or other corrosive substance, 
1041, note 203. 
Murder may be tried by the sheriff, 77, 4. 

MUTILATION and Demembration, 1044^ 50. Set 
1041, note 203. 

MUTINY Act, its nature, 73, 36. 

MUTUAL Deeds between husband and wife, as rona- 
neratorv, are not revokable, 139, 30. Mutual Oh 
tails, 803, 24. 

MUTUUM or Loan, contract of, 594, 18; sol^ecli 
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NUNCUPATIVE testament, 875, 5. Nnncupative 

legacy, 876, 7. 
NUNQUAM coHcludiiur in /also, 1063, 85. Nun- 

guam prascribiiur inJaUo^ 759, 12. 



O. 



OATH, proof by, 966, 8. Oath offMrty on reference 
or oath of verity^ ib. Where it is by a defender or 
pursuer, ib. At what time reference to oath is com- 
petent, ib. note 44, and 964^ 3, notes *, and 41. Ef- 
fect of such oath, 967, 8. The party to whom it is 
put may sometimes defer it back to bis adversary, ib. 
Oath in initio lUii^ ib* note. In what cases an oath 
of verity cannot be pat, ib. 9. It is incompetent to 
supply the want of an essential written instrument, 
ib. It cannot be put in criminal trials unless the con- 
clusion is only for damages, 968, 9. In civil actions 
where the tendency is to mako the party swear in 
guam turpitudinenij ib. note 45. Competency of it 
in trespasses, bloodwits before an inferior judge, and 
in injuries verbal or real, 968, 9. Game laws, ib. 
notes X. An oath of party affects only the litigants 
and their heirs, but cannot hurt the rights of third 
parties, ib. 10. Oath of a correus debendiy ib. ; of an 
executor, ib. ; of a bankrupt, ib. notes f , and 46. 
Oadi of a wife, 968, 10 ; as to matters in which she 
is praeposita^ 969, note 47. In what cases a tutor's 
oath affects his pupil, 969, 10, note 48. Effect of a 
party deponing 7ion meminiy 972, 14. Crimes cannot 
be proved by the defenders oath, 968, 9 ; 1068, 94. 
Exceptions, 1069, 95. Oath on reference in a sub- 
mission may be evidence in a subsequent process, 
1020, 36. 

Qualified oath, 969, 11. Extrinsic and intrinsic 
qualities in the oath of the defender, ib. What are 
reckoned intrinsic qualities, ib. Where the quality 
resokes into a counter claim it is extrinsic, 970, 11. 
Extrinsic or intrinsic qualities in the oath of the pur- 
suer, 971, 12. In such questions the nature of the 
debt and of the payment must be considered, ib. 13. 

Oath in mpplementy 972, 14. It is generally put 
. where there is a senaplena probation ib. By a mer- 
chant in support of his books, ib. and 965, 4. By a mo- 
ther as to the paternity of her natural children, 972, note 
53 ; 155, note 80. Effect of a party deponing non 
meminiy 972, 14. Re-examination when the oath is in 
general terms, ib. 15. Competency of a second refe- 
rence in supplement of a prior defective one, 973, 
note 55. 

Oath nf calumny, when put, 973, 16. Nature of 
the oath, ib. It does not bar a subsequent reference 
to oath, ib. It is much disused for the practice of 
calling on the party to confess or deny, ib. 

Certifiration of holding pro confessOy 973, 17. 
How this penalty is incurred, ib. Where the party 
is forth of the kingdom, 974, 17, notes 55, 56. How 
the party may be reponed against this certification, 
ib. 

Oath in litems 974, 18. In what cases it is com- 
petent to a pursuer, ib. When it is given with re- 
ject to the quality and price of goods, it is no better 
than an oath of credulity, and is subject to modifica- 
tion by the court, 975, 1 8. 

Oaui by the debtor in a cessio, 1010, 26; by a 
prisoner applying for the act of grace, 1013, 28 ; by 
a creditor applying {or 9l meditntio fugae warrant, 40, 
41, note. Oalh of debtor, proof by, after triennial 
prescription, 765, 18. 

Oatlu to be taken by judges, 49, 33. Oath of al- 
legiance, abjuration, supremacy, dejideli administra*' 
tione, ib. 

Oath dejideli administrationff exemption of tu- 
tors testamentary from, 164, 3 ; to be taken by tutor 
of law, 167, 7. Whether to be taken by tutors dative, 
168, 9. 

Oaths promissory, 677, 60. The breach of, does 
not infer perjury, 1055, 74. 

OathSf untaiofiilf statute against administering, 
loss, note '^. 
OBEDIENTIAL Obligations, 588, 9. 



OBLIGATIONS, 585, L Definitioii of obiigaiioc^ 
ib. 2. Real right, or jus in re, ib. Penona] rig^ 
jus ad rem, ib. To what subjects they idat^ ib. 
Obligation to {lay or perform, ib. tee cumot bi^ 
himself by a simple resolution without a pro a it ^ 
of the wiU, 586, S. General properties of all ol£|^ 
tions, 693, 83. Things which cannot be die '^^ 




of obligation, ib. Facts either naturally or le{^^ 
impossible, cannot be the subject of obligioiony ib. ^^ 
Division of obligatimia into natural, merely ciTiL„„^^^ 
mixed, 586, 4. Natural obligations, ib. A ^"♦^--^^ 
in a natural obligation is bound, though the piin-^^ 
cannot be sued, ib. A natural obligation diacfa^^^! 



by payment, cannot be recovoed by condictio ^^^ 
bili, ib. Obligations merely dvil, ibl 5. Mixecf ^ 
ligations, ib. Pure obligations, ib. 6. Obltgnitioo^^ 
diem, 587, 6. Conditicmal obligations, ib. Dil^gn^ 
competent to creditora in conditional debts, ib. Qb. 
ligations fit diem incerium are conditional, ib. 7. ip. 
plication of the doctrine to legacies and bonds of pio- 
vigion, ib. note. Articles to which one party iiboinid 
are not conditions, ib. Obligation in favour of tliird 
parties absent or ignorant of the granting it, or iafik 
vour of children yet to be bom, 588, 8. ObligitioDi 
^ub modo, ib. Obediential or natural obligatioa^ ik. 
9. Obligations arising from the natural duty of m- 
titution, ib. 10. Where dbe obligation has been gmt- 
ed ob turpetn causam, 589, 10. Illegal obligttioBi, 
ib. notes. Obligation of recompence, ib. 1 1. OUigi- 
tions from delinquency, 590, 12 ; so far as they faiad 
to indemnification of the injured party, ib. First, With 
respect to the nature of the delinquency, ib. IS. 
Cases in which damages or reparation may be d^ 
manded, 591, 13, notes. Secondly, With rsspectto 
the extent of the damage, 592, 14. Thirdly, Boles 
with respect to those who are liable to repair the dt- 
mage, 593, 15. See Delinquency. 

Obligations by contract, 593, 16. See ContrKli. 

Verbal obligations, 606, 1. 

Obligations by writing, 607, 2. All agreemeBts 
relating to heritable rights must be perfected by wri- 
ting, ib. Locus pcenitentioi in such rights befon mi- 
ting, 608. Exceptions, ib. Writing necessary whet 
it is a condition of the contract, ib. 4. Differenes be- 
tween the liter arum obl/galio o( the Romans, ssd oir 
written obligations, ib. 5. Solemnities of written ob- 
ligations, 609, 6. 

Consensual obligations, 639, 1. 

Accessory obligations, 677, 60. CorroborstiTe or 
promissory oath, ib. 

Conditions adjected to obligations, 694, 85. la- 
possible conditions, ib. Unfavourable conditioai, ik 
Potestative conditions, 695, 85. Conditions deptn&a^ 
on accident, ib. 

The obligant who fiiils to perform must mske Vf 
the damage to the creditor, 695, 86. How damsgeii 
ascertained, ib. Penalties adjected to obligadans, ibi 
Implement in contracts must be mutual, 69d, 86^ 
Doubful clauses, how interpreted, 697, 87. Obligt- 
tions are not to be presumed, ib. Beneficium compe- 
ientiaCf wiien allowed in gratuitous obligations, ^6, 
89. 

Dissolution of obligations, 702, 1. By payoMsnt, 
ib. et seq. By the creditor's consent, 705, 8. Elfcct 
of general discharges, ib. 9. By compensation, 707, 
11. By novation, 715, 22. By confusion, ik SI 
By the negative prescription, 757, 8. Of obligstiwi 
under L.100 Scots, 772. 26. Of holpgnqih obigt- 
tions by the vicennial prescription, 771, 21. Eitisc- 
tion of obligations by taciturnity, 772, 29. See Pre- 
scription. 

Diligence on obligations, 326, 54. 
OBSCURE Statutes, interpretation of, 22, 52. 
OCCULT Facts, proof of, 981, 26. Occult waam, 
punishment of pretenders to a knowledge in, \W, 1& 
OCCUPATION or Occupancy, acquisition of prop«9 
by, 223, 9. Quod nuUius est Jit occupanUi, ik 
What subjects may be so acquired, ib. 10, and 22i 
notes. No right of land can be so acquired, 224^ 11* 
See Pk*ODertv. 
OFFENCES, 1020, 1. See Crimes. 
OFFER. A written offer verbally acceptdl msf W 
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resiled froui) 608, 2. Distinction between an offer 
and a promise as to the requisite of acceptance, 698, 

88. 
OFFERERS at a public roup, how their competition 
rn^ted, 639, note 97. 

OFFICE-BEARERS of friendly societies, sums due 
by them ex officio are preferable debts, 214, note 
259. 
OFFICE. Heritable office, transmission of, bv base in- 
feftment, 399, 12, note *. Cautioners for the perfor- 
mance of an office are entitled to the benefit of dis- 
cussion, 680, 62. Salaries annexed to offices are not 
arrestable, 732, 7. Offices of trust, whether adjudg- 
able, 539, 7. 

OFFICERS, mt/f/ary, whether liable to medUatio Jitga 
warrant, 43, note 35. Arrears of their pay are arres- 
table, but not half pay, 733, note. 

Offcers qfjustice^ deforcement of, 1035, 32. 
rs of revenue^ deforcement of, 1037, 35. 
''sqfStafe as such hare no right to a seat in 
Pariiament, 52, a 

OFFICIALS, or commissaries, 113, 25. 

OFFICIUM nemini debet esse damnomm^ 187, 32; 
application of the maxim to the claims of a manda- 
tary, 664, 38. 

OKER or usury, 1055, 76. 

OLD and new extent, 315, 31, et seq. 

OMNIUM bonorum^ disposition in s,.cessio, 1011, 26. 
Under the act of grace, 1013, 28, note 165. 

ONERISferendi servitudey 431, 7. 

ONEROUS deeds between husband and wife not re- 
vocable, 139,30; proof of onerosity, 140, 30; pre- 
sumption of onerosity in favour of an indorsee to a 
bill, 624, 27. 

ONUS probandi in a challenge by a minor on the head 
of lesion, 191, 37. See Probation. 

OPEN Account. See Accounts. 

OPEN Doors, letters of, 748, 25. Letters of caption 
contain a warrant for breaking open doors, 1000, 13. 

ORCHARDS, breaking of, cognisable by the sheriff, 
77, 4. How breakers of orchards are punished,' 1048, 
59. 

ORDER of redemption, 414, 17. Order of redemption 
of apprisings, 560, 38.' See Redemption. 

ORDINARY, Judges, why so called, 33, 1 5. Perma- 
nent Lords Ordinary, 58, note. Lord Ordinary on 
the bills, ib. 

ORDINATION of a minister, 109, 20, note. 

ORIGINAL Charter, 268, 20. 

ORKNEY and Shetland, Udal right of, as a title to land, 
266, 18. Citation of defenders in Orkney and Shet- 
land, 927, 6, note 2. Inducia of letters of homing 
against persons there, 998, note j;. 

OUTLAWRY for contumacy in not appearing when 
criminiilly indicted, 1061, 83. The prescription of 
bills is not stopped by outlawry of the debtor, 779, 
37, note 389. Competency of action against the out- 
law, ib. 

OUTSIGHT Plenishing, 798, 18. 

OUTSUCKEN Multures, 439, 19. See Thirlage. 

OVERSEERS for the poor appointed by the justices, 
83, 13. 

OVERSMAN in a submission, 1014, 29. See Sub- 
mission. 

OVERT Act. In all trials for treason there must be an 
OTert act, 1030, 23. Whether words are held an OTert 
act, ib. 

OWNERS of Ships, responsibility of, under the edict 
NauiaCf caupones, &c 600, 601, 29. Their responsi- 
bility for .the contracts of the shipmaster, 667, 43. 
See Ship. Shipmaster. 

OX, (seisin), 851, 79. 

OXEN, houghers of, their punishment, 1049, 62. 

OYER and Terminer, commission of, for the trial of 
treason, 1061, 84 

OYESSES. Proclamation of three seferal oyessea at 
denouncing on letters of homing, 328, 56. 
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PACTA UheraUma cannot be resiled fromf th 
merely verbal, 608, 3. 
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PACTUM de reirovendendo, 648, 12; 408, 2. Sm 

Sale. 

Pactum lUicitum. Restitution on the ground of 
turpitude, 589, 10. Obligations granted o6 <ii7iem 
eausam are not actionable, ib- note *. Whether res- 
titution demandable after performance of the obliga- 
tion, where both parties are involved in the turpitude, 
ib. note 3. Distinction between bonds granted as 
the price of prostitution, and bonds granted subee- 
quent to such connection, ib. Action denied ibr 
smuggled goods, ib. note 4. Wagers, as spontionet 
ludtcrae, are not actionable, ib. Pactum ilUeUum 
connected with the grant of an office, ib. Pacta it- 
licUa as to discharge of bankrupts, ib. 

Pactum legis commissoritB inpignorUnUf how far 
effectual in wadset rights, 413, 14. 

Pactum legis commissoritB in moveable pledges, ef- 
fect of, 604, 33. In contract of sale, 647, 11. 

Pactum nudum J 594, 17. 

Pactum super haereditate viventis^ 693, 84. 
PALACE of Holyroodhouse, as King's residence, af- 
fords a sanctuary to debtors, 1009, 25. 
PANDECTS, or Digest of Roman law, 10, 27. 
PANNEL in a criminal prosecution, 1066, 90. Con- 
fession of the pannel, 1069, 96. See Criminal Froae- 
cution. 
PAPISTS incapable of the office of tutor or cantor, 
170, 12. Incapable of alienating gratuitously to the 
prejudice of their heirs, 262, 13. Statutory presump- 
tion that such alienations gratuitous, ib. Incapable 
of acquiring a feudal right by voluntary disposition, 
264, 16. This restriction scarcely in observance, ib. 
Apprisings and adjudications by Papists, 559, 35, 
note f . Papists are incapable of succession, 921, 9. 
The popish heir may be restored if he sign the for- 
mula within ten years, 922, 9. Papists are relieved 
from all these disabilities on agreeing to formula pre- 
scribed by 33. Geo. III. c 44, 264, 16, note f ; 922, 
^, note ♦. 

PARAPHERNALIA of a wife, 128, 15. They are 
exempted from the husband's ^'tM mari/t, ib. Pan- 
phemal goods by the Roman law, ib. What are in- 
cluded under paraphernalia by our law, ib. lliingB of 
promiscuous use to man and wife, ib. Lady's gown, 
129, 15. Power of wife to impignorate her parapher- 
nalia for husband's debt, 138, 27. She cannot do so 
for her own debt without bis consent, ib. Impigno- 
ration for husband's debt not revocable as a donation, 
139, 29. Paraphernal donations are irrevocable, ib. 
How paraphernal goods dbposed of on dissolution of 
marriage, 149, 41. 

PARDON of a criminal, extinction of crime by, 1074, 
105. It does not exempt from assythment, ib. 

PARENT and Child, of the relation between, 153,49. 
Presumption of legitimacy of offspring, ib. Who are 
lawful children, ib. 154, 49. Paler est auem nuptut 
demonstranty 154, 49. Effect of the oato of husband 
and wife denying the child to have been procrisated 
by the husband, ib. How the presumption of Inti- 
macy is defeated, ib. 50. Absence or impotency of 
the husband, ib. Bastards, 155, 51. Where the mar- 
riage of the parents by some impedimefkt is unlawful, 
ib. Effect of the bonajides of the parties in ignoranca 
of the impediment, ib. note 182. Children of the mar- 
riage of an adulterer and adulteress after divorce, ib. 
Legitimation of bastards by subsequent marriage of 
the parents, 156, 52. Where an impediment existed 
to such marriage at the time of procreation, ib. 
Where the parents are domiciled abroad, where such 
mode of legitimation is not recognised, ib* note 184. 
Natural obligations of parents to children, 156, 53. 
Parent's right to the profits of theur labour while 
maintained by him, 157, 53. Forisfamiliated child- 
ren, ib. A kther is tutor and administrator to hiii 
children, ib. 54 ; extent of «uch power, ib. Minor can* 
not name curators without his father's consent, ib. 
Cases in which minors may have curators withom fa- 
ther s consent, ib. Nature of the ftither a power of 
adunnistra^on, 158, 55. In what respeeta hia oU^a- 
^cms differ from that of odier tutoia and caitota, ib. 
i^nMiAier be is bound to give aacuritr, ib. noli *. 
itiftfo^iTer excluded as to a bastard chUd, ib. Ter* 
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jUinatio)^ «€ hit powiery ik Wkera tbe eb'M k £Mwm 
or furiousy ib. Particular duties of parents to chiUbfen, 
their exteut aod «luratioD« )58y 56. Obligatioii to di- 
paat 9^cl maintain tbem, ib. Extension of tfais obli- 
gatfOB to t|ie grandiatber and other ascendants by tbe 
SitKery tod to the inotber and the ascendants by her, 
159> d6y uQifi 184. Separate alinony not exigible, 
169, $$• Cessation of the parents' obligatiop where 
the cbiWr^ able to maintain themselves, ib. ; where 
ihe iphild is mdigei^ ib. ; where the child is major, 
■ib. m^te )ti5. Whether the piprents* obligation extends 
te 1|U soB*s wi^ or indigent widow, ib. notes f , 186. 
(teantun of glinicnl due to a natural child, 160, 
56, note ^ ; dnmtioq of such aliment, ib. note f . 
yVhfsre 1^ chiU) is ad idiot, ib. note 189. Who is 
entitled to the custody of ^ natural child, ib. note 188. 
JfHdMli^y of the ^ther for furnishings to his child, 
160, 57. Obligation of maintenance is reciinno^ 
between parents and their children, ib. 161, 57. Fa- 
ther's ^ligation to provide his cliikken after his 
death, and ebligatioa on the heir to maintain his 
brothers and sisten, 161, 58. Inability of the repie- 
sentatiyes of a grandfieithur for such aliment, ib. note * ; 
irf ono Mstar uterine to another, ib. General liability 
flf the representatives of a defunct for aliment to those 
whom the deceased was under a natural obligatiou to 
■MUUtain, ib. note 191. Duration of the aliment de- 
ttaods^ against the heir for his brothers and sisters, 
li^ 58. Liability of the mother secundo loco, ib. 
nalt^ f. Criterion of the heir's liability, 162, 58. 
Duties of hmumr and obedience on tbe part of chil- 
drm, 168, 69. Parents' consent not necessary to the 
mf^rriage of a child, 122. 
PARES CuriiB, 266, 17. 

PARISH. Power of the commissioners of teinds to 
divide laige parishes and erect new churches, 109, 21 ; 
ooiiaent of the heritors necessary, ib. Power of the 
Gomn^isssoners to annex or unite parishes without con- 
sent of the heritors, ib. Parochial schools, how ma- 
naged, 1 12, 24, notes 126, 127. Parochial assessments, 
2 IS, notes. Annexation of lands quoad iacra, 521, 
64. Effect of it with regard to parochial assessments, 
ib. notes. Relief of a parish maintaining a pauper 
against those liable tb aliment him, 701, note 224. 
8ee Heritors. Poor. 
PARKS m woods are juris privati, and carried with 

the lands, 354, 14. 
PARLIAMENT, acts of the Scottish and British, how 
promulgated, 14, 37 ; how Scots acts were enacted, 
\b^ 88. P&rllament of Scotland — as a court of 
appeal, 50, 2 ; whether it had any original dvU ju- 
risdictian» ib. ; how it was first composed, ib. Greater 
barons, ib. 8. Lesser barons, 51, 4* Lords of the 
articles, ib. 5. Convention of estates, 52, 6. Union 
of tbe Scottish and English parliaments, ib. 7. Scot- 
tish representatives in the Lords and Commons, 
bow elected, ib. Constitution of the British Parlia- 
ment, ib. 8. Judicial powers of the House of Lords, 
ilik Its jurisdiction in cases of impeachment, ib. Pri- 
vileges df the members of Pariiament, ib. ; in what 
cases they are not protected, ib. Liable to a commis- 
sion of bmikmptcy, 53, note. Action not to be stayed, 
ib. £0ect of bankruptcy in incapacitating a member, 
ib. note 42. Writs for an election are directed to and 
executed by the sheriff, 79, 6. Sherifis inelegible as 
members, ^ note 887. See Acts. Statutes. 
PAROLE evidence, 975, 19. See Probation. Wit- 



PARRICIDE, punishment of, 104% 47. Cursing or 
beating of parents, ib. 

PARSON, 101, 9. See Minister. 

PARSONAGE benefices, 477, 12. Parsonage teinds, 
ib» ISw Parsonage and Vicarage Teind^ when sepa- 
rately valued, 492, 3a See Teinds. 

PART and Pertinent of lands, what included under it, 
S45, 3. Rules as to the acquisition of subjects as part 
and pertinent of other lands, ib. Every thing con- 
nected with the land is part or pertinent, ib. 4. Mills, 
846^ 5, note %. Natural fruits, sown grass and church 
•^••i pmaa pertinents to the vassal, 352, U. Whe- 
tkm the rigb to a burial phu^ 353^ 11. Steelbow I 



liocdii do not, P9leas the poicliase is madi! by a reatair 
ib. 12. Woods and parKs, 354, 14. Fortalices pars- 
es part of the lands, 357, 17. Constitution of a Her- 
vitude of common pasturage under the dense of pan 
and pertinent, 436, 16. A subject poseeaa^ as pmt 
and pertinent may be canried by the positive prescrip- 
tion, 754, 4. See JDominwrn utile. 
PARTES soli. See Ptat and Pertment. HeritaUeaad 
Moveable. 

PARTES rei suntfavorabiligrei, 1066, 90. 
PARTIAL eounsd in a witness, purgatioa of, 962, 
28. 

PARTIAL pajftneni i^temiflB tbe negative pre«crip- 
tion, 782, 39. 

PARTIALITY, a djuqualificntiou of a witoeas, 978^ 

24, 

PARTICULAR register of sfiisiost »TmioiM. &c S82, 
40. 

PARTNERSHIP or society^ 651, la Definilion of 
the contract, ib. How it may be eooitiuitedi 652; 
18, note *. Stock of the company, 652, 18. Eonsl- 
ity, the characteristic of this contnct, 652^ 19. WVen 
the contract is in writing, ib. Whero neitber the 
stock put in by each partner nor their aharea of profit 
and loss are mentioned, ib. StipulatioB far "nfqnsl 
shares of profit, ib. Stipulation for share of profits 
without liability for loss, ib. Effort of this stqiiUatioA 
against third parties, ib. note 12L OU^tioDS qbs 
the partners, 653, 20. A partner maldng pnrcbasps 
is presumed to purchase for the company, ib. Fm 
or name of a company, ib. A partner signing it t^ a» 
obligation binds the company, ib. Where snch part- 
ner signs by his own name, ib. Acceptance by s 
partner under the social firm for his private debt, 654v 

20, note 124. Liability of the company for the fra«o 
dulent acts of a partner acting in the line of the part- 
nership, ib. Diligence incumbent on the partners^ ik 

21. Delectus personm not essential to all societies, ib. 
22* Partner of a partner, ib. Expenae incurred or 
loss sustained falls on the common stock, ib. 2S. 
Claim by one partner against the others for advances 
or for loss in managing the company's affairs, ib. Limi- 
tation of such claims, ib. Where any one of the psri- 
ners becomes bankrupt, ib. The company effects are 
not the property of tne individual partnera» 655» 24. 
•How the share of a partner is affectable by creditors, 
ib. 

Dissolution of partnership, 655, 25« Bydealh|CifE 
or natural, ib. Obligatiop on the heir of a deceaied 
partner, where the contract is for a limited time^ ib. 
note f . Dissolution by renunciation of a partner, 655, 
26. Power of a partner to renounce, before the ex- 
piration of the term of endurance, ib. Where no m- 
cific endurance stipulated, ib. note 126. W^hetaer 
notice must be given in such case by the renouncer to 
his partners, ib. Fraudulent or un&ur rennndalien, 
656, 26. Whether the remaining partnera may con- 
tinue the copartnership, ib. note 127* Notice to the 
public of the dissolution, ib. notes *, 128. Dissohi* 
tion as among the partners, while they contmue res-^ 
ponsible to the public for ftature contractioiia, ik note 
128 ; what is held sufiScient notice to former nwromnT 
and strangers to free from such responeibility, Hbk No- 
tice of dissolution of a secret partnership, ib. WlietlMT 
notice necessary in the case o£ diasohition by death, ib. 
ResponsibiKty of retiring partner for debta previonnly 
due, ib. Dissolution by the company's bm)kruptcy» 
656, 657, 26- Effect of the insolveiM^y of » partMr 
or hiB bankruptcy mider the aot 1696» 657» S^aoti 
129. Effect of iHmkniptcy of a partner by 
tion, ib. Rights of the representatives <n a 
or retiring partner, and their responaibilitieB for losi^, 
ib. note 130. 

Division qfprqfii and loss upon the diMohitieB of 
the society, 657, 27. Where one of tbe partsea^is 
only bound to contribute duH and aerrice, ik 

Public incorporated trading companies^ 657, ttL 
How constituted, ib. Their duration, ib. The sham 
of a partner transmits to bis repreaentatives, ik 
Transference by a partner of hia shue, ib. The obfi- 
gations of the company must be aaaotiimdb^ die di* 
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Where only one of the debte k eecured fay a cantion- 
er, ib. Payment bonaJkU, ib« 3 ; what is held as sacb^ 
ib. Pktyments between landlords and tenants, or supe- 
riors and yassals, 704s 4. Presomed payment, ib. 5 ; 
where the Toucher of debt is in the hands of the debt- 
or, ib. ; consignation, ib. Payment by a third person 
is presumed to be made with the debtor's money, ib. 
6. Effect of payment in questions with foreigners, 
705, 7 ; general discharges, ib. 9 ; effect of three 
consecntiTe discharges of termly duties, 706, 10. In- 
terruption of negative prescription by partial payment, 
782, 39 ; it has no effect in the shorter prescriptions, 
ib. See notes, p. 783- Proof of payment, 976, 21. 

Payment of debt not due, 672, 54. Condictio in' 
debUt for repayment, ib* In what cases condUUo ex- 
chided, ib. 673, 54. 

Payments in cash are not challengeable on, 1696, 
945, 41. Payments received by the creditor bona 
fide^ though fraudulent in the debtor, are not subject 
to repetition to co-creditors, 949, 44. 

PEACE. Breaches of the peace cognisable by the she- 
riff, 77, 4. Also by justices, 83, 13. Their power to 
imprison ex incontineniiy in cases of, 86, 17. 

Justices of peace, 83, 13. See Justices of Peace. 

PEARLS, property of, by occupancy, 223, 10. 

PEERS, Scottish, in Pailiament, 52, 7. House of 
JPeers, ib* 8. Its judicial powers, ib. ; privileges of 
peers, ib. Whether they must be sKoorn as witnesses 
in civil actions, 982, note *• They are protected from 
personal diligence for debt, 1009, 25 ; also widows 
of peers, ib. ; trial of peers for treason, 1061, 84. 

PENAL actio ns^ 931, 14. Penal actions are not trans- 
missible against heira, 503, note 16. Penal irriian- 
ciesy 413, 14; 311, 25. Penal statutes strictly in- 
terpreted, 23, 55. 

PENALTIES adjected to the performance of obliga- 
tions, 695, 86. Where they are adjected to the per- 
formance of &cts, 696, 86. Penalty of double rent 
in a lease, ib. note * ; for non-implement of an offer 
at a sale, ib. note 214 ; in a mutual contract, ib. 

Penalties against the parties and the clergyman ce- 
lebrating a clandestine marriage, 125, 11, note 143. 
Kirk-session cannot pursue for their fines, 1 26, note *. 
Penalties against tutors and curators neglecting to 
make up inventories, 178, 22, and note 217. They 
do not transmit against tutor s heir, ib. Whether tlie 
penalty in a marriage-contract is demandable from the 
party resiling, 1 18, 3, note *. 

PENDENTE lite nihil innovanduniy application of 
the maxim, 580, 65, note 382. BBitery pendente lite, 
1037, 37. 

PENSION, bonds of, how far affected by the negative 
prescription, 760, 761, 13. King*s pensions are not 
arrestable, 732, 7. 

PENURIA testium, 981, 26. In cases of, certain 
witnesses otherwise disqualified may be adwitted 
cum nota, ib. 

PERAMBULATION, action on a brief of, 950, 48. 

PEREMPTORY Defences, 959, 66; 960, 68. 

PERFORMANCE, extinction of obligations by, 702, 1. 

PERICUL UM rei venditce nondum traditcBy 643, 7. 
See Risk. 

PERIODICAL Interest, 691, note 200 ; 693, note 206. 

PERJURY. Its nature, 1054, 74. Breach of pro- 
missory oaths does not infer it, 1055, 74. Where two 
persons accused of perjury have sworn to the same 
iiMts, ib. Punishment of perjury, ib. 75 ; by the Ro- 
man law, ib. ; by the Jewish law, it was governed by 
the lex talionisy ib. ; statutory penalties by our law, 
ib. Court of Session may try perjury incidenter, ib. 
Form of prosecuting for felse swearing before the 
session, ib. note 210; 61, 21. Where there is a di- 
rect action, it must come before the justiciary, ib. 
Subornation of perjury, its punishment, ib. 

PERMISSIVE laws, their force, 9, 24. 

PERMIT, sale of goods without, 641, note 99. 

PERMUTATION, contract of, 648, 13. 

PERPETUITY, effect of lease to, 361, 24. 

PERSONA standi injudicio. How acquired by cor- 
porations, &C. 213, 6^ et seq. Voluntary associations 
nave no persona standi injudicioy 214, note *. Ef- 



fect of denunciation as to tha permma of the nbel 
331, 60. How joint-stock bankiog companies not 
incorporated, may sue or be sued, 658, note 1S8. How 
other public companies not incorporsted may ane or 
be sued, ib. Where the company has ii-proper firm, 
ib. ; where it has merely a descnpHve namo^ ib. 

PERSONAL Actions, 929, 10- 

Personal Bonds^ when moveable and when heri- 
table, 245, 9; 246, 10, et seq. See Bonda. 

Personal Diligence, 327, 55 ; 998, 10 ; 999, 12. 
See Diligence. 

Personal Jurisdiction, 31, 11. 
Personal and predial teinds, 475, 10. 
Personal Protection from diligence, 52, 8; 42, note 
35. See Ph)tection. 

Personal Rights to land, observationa on the trans- 
mission of them, 406, 26. Effect of seisin on « pre- 
cept where the gnmter disponer was not infeft, ib. 
Preference of two disponees from a granter who held 
onlv a personal right, ib. C<mveyances of penonal 
rights, 718, 1. Personal obligations on whitb no di- 
ligence has followed come in pari passu. Pteaonal 
right, OTJus ad rem, 525, 2. 

Personal services by tenants, how far oUigatory, 
375, 42. By vassals to supwiors now abolished, 300, 
2. Mill serrices, 438, 19, note 201 ; 446, 31. 

Personal servitudes, 429, 5 ; 454, 39. See Life- 
rent. Terce. Courtesy. 

Personal warrandice^ 271, 26. 

PERTINENT of lands, 345, 3, at seg. See Pkrt snd 
Pertinent. 

PETITION and Complaint, summary, 929, 9. In a 
case of fraudulent bankruptcy, 1058, 79, note 22i. 

PETITORY* Actions, their nature, 950, 47. 

PHYSICIANS* fees are presumed to have been paid, 
763, 17. Where their daim is under a prtMniae, or for 
deathbed attendance, 764, 17. How far the pfesump- 
tion of payment may be elided, ib. note *. Physidani' 
fees incurred during the period of deathbed are pri- 
vileged debts, 906, 43. 

PICKERY, or small thefr, its punishment, 1048, 59. 

PIGEONS, property in, how acquired, 224, 10, notes f, 
7. Breaking of dovecots, 77, 4. Clause cum oh 
lumbariisy 350, 7. Who may build a pigeon-hoiae, 
ib. Where an estate is purchased with a dovecot ti- 
ready built, ib. 

PIG N US, or Pledge, 604, 33. See Pledee. 

PILLORY, 1074s 102. 

PIRACY, nature and punishment of, 1050, 65. It is 
cognisable by the Judge-admiral, 71, 35. 

PLACE of subscribing deeds, whether the insertion o^ 
an essential requisite, 017, 18. 

PLAGII crimen^ 1047, 58. 

PLANTING, destroying of, cognisable by the sheriff 
77, 4. Destroyers of green wood punishable by the 
justices, 83, 1 3. Punishment for stealing green wood, 
1048, 59 ; for breaking inclosures, 1059, 39. 

PLEAS of the Crown, the four, formerly privatife to 
the court of justiciary, 65, 27. 

PLEDGE, nature of the contnu^t, 604, 33. DiHi^eiice 
due by the pledgee, ib. On whom is the risk of less, ib. 
Claim by the creditor or pledgee for expenses disbor- 
sed on the subject, ib. The subject pledged cannot be 
sold without judicial warrant, ib. Pactum legis com- 
missoriae in pignoribus, ib. How the creditor oogbt 
to opeiate his payment, ib. 605, 33. Loas of the/sf 
fignoris by quitting possession, ib. Tacit bypochec, 
lb. 34. Pledge of title-deeds, 604^ note 29. 

PLOUGHG ATE of land, 347, 6. 

PLOUGH Goods cannot be p<^nded inlimeof ]abov> 
ing the ground, 745, 22. What understood to be the 
time of kbouring, ib. Messenger poinding K^Hp in 
aspuilzie, 746, 22. Plough-graith, destroying of it, 
punishable as theft, 1039, 39; 1049, 62. 

POACHERS, punishment of, 348, notea. See GaM. 

POINDING, real and personal, 743, 2a Wamat of 
poinding, 744^ 20. Justices of peace, anthmind tt 
recover by distress, cannot issue a wairani idpomdmgt 
ib. note 323. Incompetency of a poinding witUa m 
Palace of Holyroodhome, lib, note 325. Cenpctienqr 
of poinding bank-notes, ib. note 324. A 
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PREBENDARIES or Canons serving under the pro- 
Tott of collegiate churches, 99, S. 

PRECARIUM, a gratuitous loan, 597, 25. May be 
recalled at pleasure of the lender, ih. Borrower liable 
only de dolo vel culpa lata, ib. Ceases by death of the 
borroweri 598, i5. Ceases not by death of the lender, 
ib. 

PRECEPT of an inferior judge, arrestment on, 728, 
729, 3. See Arrestment. 

PRECEPT of c//7rtf constat, entry of heir by, 844, 71, 
Seisin on the precept, 281, 38. See Clare constat. 

PRECEPT of seisin, 276, 33. Seisin on an indefinite 
precept presumes a base right, 401, 16. Confirmation 
of such seisin, ib. Precepts of seisins are considered 
as mandates, 666, 42. They do not fall by the death 
of the granter m grantee, ib. Precepts of dare constat 
are not so considered, 667, 42. See Seisin. 

PRECEPT of warning, 378, 45. See Removing. 

PRECOGNITION in a criminal prosecution, 1063, 86, 
983, note 83. The witnesses may insist on cancelling 
their declaration before they give evidence at trial, ib. 
Whether a witness is disqiudified by bemg present at 
the examination of other witnesses, ib> note. 

I^RECOGNOSCING of witnesses in a suit, 982, 28; 
it ought to be before citation, ib. note f • Written 
declarations taken by parties reprobated, ib. 

PREEMPTION, clause of, effect of, in a feudal right, 
but without an irritancy, 262, 13, note 37; 313, 28, 

note 68. 

PREFERENCE of crown over landlord's hypothec, 67, 
note f , and 64; 392, notes f , 154; of seisins, 282, 
39, 40; of rights of reversion, 411, 12 ; of personal 
righU, 406, 26 ; of real debts, 426, 37 ; of apprisings, 
550, 23. Pari passu preference of all apprisings with- 
in year and day of the first made effectual, 555, 30 ; 
of arrestments within 60 days before, or 4 months 
after bankruptcy, 742, note *. Sums due to friendly 
societies by their office-bearers are preferable debts, 
214, note 259. Partial preferences by bankrupts to 
particular creditors, reduction of, 944, 41* See Com- 
petition. Privileged Debt. 

PREGNANCY, concealment of, 1043, 48, note ♦. 

PRELATE, a dignified clergyman, 99, 4. 

PREMIUMS of insurance, arrestment of, 731, note 

289. 

PREMONITION, instrument of, by a reverser for re- 
demption of his lands, 414, 17. 

PREPOSITOR and Institor, obligations on them, 668, 

46. 
PREROGATIVE process of the crown, 67, note f , 

. and 64. See Writ of Extent. 

PRESBYTER, parochial, after the reformation, 100, 5. 
Ptesbyter or rector, a clergyman of a parish church, so 
stiled in canon law, 101, 9. 

PRESBYTERIES, the powers of the bishops now de- 
volved on them, 26, 2. Their powers in the designa- 
tion of manses and glebes to minister, ib. Their pro- 
per jurisdiction, 11 1, 24; civil jurisdiction, 112, 24 
in regulating parochial schools, and the appointment 
and superintendence of schoolmasters* ib. notes 126, 
127 ; as to the repairing or rebuilding of churches, 520, 
note 306. Form of their designing a manse and glebe, 
and declaring the manse free, 513, 58; 514, 59. 

PRESBYTERIANISM, final establishment of, in 
Scotland, 100, 5. See Church. 

PRESCRIPTION, its foundation, 751, 1. Positive and 
D^^ative prescription, ib. 

Positive prescription, 752, 2 ; introduced by act 
1617 to secure heritage possessed 40 years in vir- 
tue of infeftments, ib. 3. What is included under 
the word heritage, ib. Where the rights do not 
admit of infeftment, ib. Personal right to tithes, 
753, 3. Where the subject is incapable of conti- 
nual possession, ib. What acts of possession are 
sufficient to establish prescription, ib. The posses- 
sion must be without lawful interruption, ib. Title of 
positive prescription, ib. 4- Title of heirs and singu- 
lar successors, 754, 4. Subjects may be carried, though 
not mentioned in the prescriber's charter, if possessed 
as part and pertinent, ib. The whole poss co siim must 
be held in virtue of seisms, 755, 4. Pk«scription o 



servitudes, regalia, &c ib. 6. Preaeriptive title to a 
private road, ib. ; where poasessioa may be supported 
on two different titles, <»ie limited, tbe other free, 
756, 6 ; where the title in fee- simple is of tbe supe- 
riority merely, ib* note *. No person can prescribe 
against himself, ib* note 345. To cut down the limit- 
ed title, the unlimited title must be conflicting and 
independent, ib. note 346. Positive prescription of 
moveable rights, 757, 7. What rights are incapable 
of the positive prescription, 761, 14. Right to teinds 
by positive prescription, ib. Whether things stolen 
may be thus acquired, ib. BonaJideM is presumed in 
the positive prescription, ib. 15. 

Negative prescription^ 757, 8. What rigbta and 
obligations fall under it, ib. Actions on heritable bonds, 
reversions, contracts, &c. ib. Negative prescription of 
heritable rights cannot be pleaded unless by one wlio 
has established the right to himself by tbe positive, 
ib. The right of setting aside deeds upon eitrinsic 
objections falls under ue negative preacriptioD, ib. 
9. Whether the right of reduction ex capite lecti 
is liable to this prescription, ib. note 346. Intrinsic 
nullities in bonds, diligence, &c fall not mder it, 758; 
9. Where tbe holder of such rights baa Mquired a 
right by the positive prescription, ib. What rights do 
not (bII under the negative prescription, 758, lOl Jtes 
meraJacuUatit, ib. Sudi rights cannot be lost non 
utenao, ib. note 351. Rights of reversion, 758, 10. 
They are excepted where incorporated in the deed, 
or registered, ib. note 352. Whether defences fbr 
eliding an action can be lost by the negative preacrip- 
tion, 759, 11. Nanquam pr€eMcribitur in/also^ ih. 12. 
No right can be lost non utendo unless the loss esti- 
blishes a positive right in another, ib. Juri sanguinis 
nunquam prascribitur, ib. A vassal cannot prescribe 
an immunity from fen-dutiea, 760, 12. Whether tithes 
can be lost by the negative prescription, ib. IS. Boodi 
of pension, ib. Bondis carrying a yearlv interest, 761, 
13, note f . Sona fries is not requisite in the nega- 
tive prescription, ib, 15. Shorter negative prescrip- 
tions, 762. 16. 

Triennial prescription of actions of spuilzie and 
ejection, by statute 1579, c 81. It does not bar tbe 
common action of restitution, ib. Minors privileged 
against it, ib. Triennial prescription of servants* wagei, 
house rents, merchants' accounts, by 1579, c. 83, 
763, 17. This extends to accoimts of tradesmen, wri- 
ters, surgeons, apothecaries, and to alimentary debtk 
ib. How the course of prescription runs in house rents, 
servants' fees, and alimony, 764, 17. In account* it 
runs from the date of the last article, ib. A furnish- 
ing within the three years interrupts the prescription, 
ib. Counter furnishings, ib. note f . Whether an 
account b held to be current where part has been fur- 
nished to the deceased and the remainder to bis heir, 
ih. note 360. W^here the account comes down to tbe 
date of the debtor's death, and the prescription rmu 
during the heir's time, ib. W*here part of the prescrip- 
tion runs during the debtor's life, ib. Whether tbe 
currency is preserved by furnishings for debtor's fn- 
neral, ib. note 361. These prescribed debts may be 
proved after three years by the oath or writing of tbe 
debtor, 765, 18. Nature of the oath to establish tbe 
debt, ib. note *. Oath of a wife aa to furnishings, 
ib. Nature of the writings to prove the debt, 765, 
18. Effect of entries in the debtor's books, ib. note 
363 ; in the creditor's books, ib. Actions of remoring 
£Bdl under this prescription, 765, 18 ; also the right of 
property of ruinous houses within burgh, ib. Pre- 
scription of re tours and processes of error, 766, 19. 

Quinquennial prescription of mails and duties, 766, 
20. Who may plead it, ib. 767. Mnlturea, 767, 20. 
Ministers* stipends, ib. Bargains of movnblesj ib. 
Price of sheep, kc ib. note 367. Proof of the debt 
after the five years, 767, 20. Quinquennial prescrip- 
tion of arrestments, ^ib. Of appeals to the Ho«e of 
Lords, 768, 2 1, note 369. In the caae of high trea- 
son, 768, 21. 

Sexennial prescription of bills, 778, note *. Date 
from which it runs, ib. Exception of bank-notes, ib. 
Proof of resting owing, ib. ££hct of the pccscrip- 
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PRIMOGENITURE, right of, of great force in Scot- 
land, 790, 6. Bastard'* right of, where legitimated 
by hubsequeat marriage, 156, 52. 

PRINCE of Scotland, principality or appanage of, 82, 
12. Hia Taseals may elect or be elected to Parlia- 
ment, ib. 

PRINCIl'AL and Accessory actions, 934, 18. 

PRINCIPALITY or Appanage of the Prince of Scot- 
land, 82, 12. The vassids may elect or be elected to 
Parliament, ib. Whether the principality huids in- 
cluded under the statute abolishing wuxlholdings, 
ib. 

PRIOR of a Monastery serving under the abbot, 99, 4. 
Sometimes the head of separate religious houses call- 
ed prioriea, ib* 

PRIORIES, religious houses goyemed by a prior, 99, 
4. 

PRISON. What nagifctntes nrast hare sufficient pri- 
sana, 999, 13. Responsibility of magistrates for in- 
sufficfoncy of, 100(H 14 The prisons of barons must 
ha cntartd in a book kept by the sheriff-clerk, 92, 28 ; 
tha tka&tiS must inspect them, ib. No baron can im- 
prisan wilkout a written order to his officer express- 
ing the cause, ib» 

PRISONER for debt must be strictly confined, 1000, 
14. Sfvalbr carcerisy ib. Liability of magistrates 
for negleet of close confinement, ib. Where the pri- 
soner has been liberated on a sick bill, ib. note 120 ; 
wkiro he has been imprisoned as in medkatio Jngce^ 
ibw note :|:. Liability of magistrates for prisoners es- 
cape through neglect or conniTance of jailor, or in- 
sufficiency of prison, 1000, 14. Where the escape is 
by iioree or useof instmmenta, or unavoidable accident, 
1001, 14. LiaMlity of those assisting in the escape, 
ib. W^here the imprisonment is on meditatio fugce 
warrant, 42, note 33 ; where it is for debt, 591, 13. 
Arrestment of a debtor in prison, 1001, 15. Magis- 
trate's liability for refusing to riBceive and incarcerate 
a prisoner for debt, 592, note 12 ; extent of the da- 
mage^ ib. In what manner debtors are to be liberated, 
ib. 154 Liberation by cessio bonorum^ 1010, 26. Libera- 
tion before decree extracted, subjects the magistrates, 
1011, note *. Liberation on the act of grace, 1013, 
28. Prisoner on warrant of justices of peace must 
be maintained by the shire, 86, 17. Aliment of pri- 
soners. See Act of Grace. 

PRIVATE Law, definition of, 11, 29. Private acts, 
not proper laws, 16, 39. Act salvo jure cttjuslidet, 
ib. 

PRIVATE and public rights, 397, 8, et seg^ See Base 
and Public Rights. 

PRIVATIVE and cumulative jurisdiction, 28, 7. Di- 
vision of jurisdiction into, 30, 9. What courts have 
privative jurisdiction, 31, 10. 

PRIVILEGED Debts may be paid by the executor 
without decree, 905, 43. What debts are preferable 
or privileged, 906, 43. Deathbed expenses, ib. ; du- 
ration of the period of deathbed, ib. note * ; physi- 
cians' fees, ib. note f and 640 ; year's house rent, ib. ; 
funeral charges, ib. ; which are preferable to the cur- 
rent house rent, ib* note % ; servant's wages, ib. note § ; 
what expenses are included under funeral charges, ib. 
mournings to the widow, ib. and 149, 41, note 174 ; 
what children are entitled to mournings, 906, 43; 
where the funeral expenses are extravagant, and the 
defunct died a bankrupt, 907, note 645. Sums due 
by office-bearers of friendly societies are privileged 
debts, ib. note. 

PRIVILEGED Deeds, which reauire not the usual so- 
lemnities, 619, 22. Holograph deeds, ib. Deeds 
subscribed by a number of persons, 620, 23. Testa- 
ments, ib. Discharges to tenants, ib. Missive letters, 
accounts, &c in re mercatoria, ib. 24. Bills of Ex- 
change, 621, 25. 
PRIVILEGED Persons, protection of, from diligence, 
1008, 25, et seq. How made bankrupt, 945, note 29. 
See Protection. 
PRIVILEGED Summonses, 927, 6, note 2. 
PRIVILEGES, statutes conferring, strictly interpreted, 
29, 5B, Declinature of a judge ratione privilegii, 44, 



26. Privileges of memben of parHameiit, 52, 8; AS, 
notes ; in what cases their privilege cannot be pleaded, 
52, 8. Privileges of the members Of the College of 
Justice, 58, 17 ; 59, notes. Statutory privileges of 
bills Bher protest and registration, 631, ^. The 
omission of protest and registration dees not deprire 
a bill of its ordinary priv^egea, 632, S7. Certam 
bills have no privileges, ib. 38. See Bills. 
PRIVY Council, Scottish, iu jurisdictum, 63, 9; iu 
judicial powers transferred to Court of Session, ib. 
54, 10; aboliithed at the Uniob, and sunk into the 
1 rivy Council of Britain, 54, 9. Powers of Brilisb 
Vtivy Council, ib. 
PRIVY Seal 343 84. 

PROBATION, 96S, 1. IMM«», either by writiiig, 
by o9th,cirprdui4ejure^f^ Single oafnbni, fcna^. 
ly a legal mode of jproof^ ^ 2. Onler in wUeh the 
different modes ef ptoof are received, M4v 8, boms • 
4K 

Ph)of by WTithBg, ib. 4| private deeds, ib. Mer- 
chants' books of accounts, ib. ; effect of^ againat the 
merdiant, ib. Hokigraph jottinga not aolhaoribed, ib. 
Effect of merchant'a books as «iHdeMce in Ms Ibv^ar, 
965, 4. Notarial inatmnentav bow far pn>b8tive^ ib. 
6. NoH creditur re^rtnH nisi comtet de f^iate^ ib. 
They are not complete evidence unlesa kntmm where 
they are a necessary solemnity, ib. 6. fixmct by 
clerk of court, 966, 6. No notarial instnimeM, ete- 
cution by a messenger, or extract by a clerk of court, 
can be excepted to as not signed by a itoiary, Aies- 
senger, or clerk, without a forabiri actiofei of redActhm, 
ib. History is proof ef auHent fActS) ib. 7. 

Probation by oath of party on refl^Mlce or oatH of 
verity, 966, 8. At what time surh re^^nce is com- 
petent, ib. note 44. In the billeiauoiber, ib. After 
appeal, ib. After proof by witnesses, 964, S, notes ♦ 
and 41. After verdict in the jury court, ib. Refer- 
ence to oath in initio litis, 967, note. After feial io- 
teriocutor, ib. Effects of the oath on reference, 967, 
8. The party to whom it is put may refuse to swear 
till the adversary renounce all other mode of proof, ib. 
Competency of one party deferring beck thn oatli ten- 
dered to him, to his adv^rearr, ib; in what casert so 
oath of verity cannot be put,'ib. 9. An Oatil of pdirty 
affects only the litigants and their beiia^ 908, 10. 
Oath of an executor, ib. ; of a bankrupt, ib. ; of a #ife, 
ib. ; of tutors, 969, 10. Quali6ed oath, ib. II. Ex- 
trinsic and intrinsic qualities in the oath of Ae de- 
fender, ib.; in the oath of the pursuer, 971* 12. 
Oath in supplement, 972, 14. Oatli of aduinny, 973, 
16. Certification of holding pro conjestt}^ ib. 17* 
Oath in litem, 974, 18. See Oath. 

Probation by witnesses, 975, Ift It is noW iSoo- 
fined within narrower limits than forfneriy, ib. Proof 

I by witnesses with regard to the constitution of rights, 
ib. 20 ; with regard to the extinction of rights, 976, 21. 
Who may be witnesses, 977, 22* Disqilalificatkm) 
of persons from being witnesses, teom hlcapacitv, im- 
moral character, interest, relationahifo, ht, ib. 978, 2S, 
24; 979,25. See Witnesses. 

Proof allowed either by way of act or by ncident 
diligence^ 984, ^0. Circumduction of the term for 
not proving, 985, 32. Procedure after couchiskNi of 
the proof, ib. 

Proof by verdict, 986, 39. Probatio ptokdn, ib. 
Extraordinary means of proof, ib. Notoriety of the 
facts, ib. Confession of the party, ib. A party m s 
civil suit cannot found on depositions of witnesses m 
a criminal precognition, but he may found on the de- 
claration by the party, ib. note 95. 
• Circumstantial proof, 986, 34. 

Presumptive proof, 986> 84. Diflerent aperies of 
presumptions, 987, 35. Proof of Crimea, 1068, 94. 
et sea. See Presumption. Criminal Prosecution. 

PRO Ha TIO probata, the sentences of a jury aie sdiae- 
times held as, 986, 33. 

PROBATIVE Missives, 608, 2. 

PROBATIVE writs, registration of, 957, 63, note f. 
Registration of, not competent iii totumiteaty cooit 
books, 116, note 132. % 
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PRO raia. Obligations of parties bound pro rata, 680, 
63. See Cautioner. 

PROCESS, 924, 1. See Actions. 

PROCLAMATION of bans requisite to a regular mar- 
riage, 124, 10. Proclamation of brieves, 840, 64. 
Proclamation by heralds, 95, 33. 

PRO CONFESSOy certification of holding, 973, 17. 

PROCURATOR in an inferior court, his presumed 
mandate to appear for a party by possession of his 
writings, 661, 33. See Mandate. 

PROCURATOR! ES of resignation and precepU of 
seisin are mandates, 666, 42. They do not expiie by 
the death of the gianter or grantee, ib. 

PRODIGALS and profuse and facile person*:, intordic- 
tion of, 203. 53. Judicial interdiction, ib. 54. Whe- 
ther prodigals may be interdicted on brief of furiosity, 
204s 54. Voluntary interdiction, ib. 55. See Inter- 
diction. 

PRODUCTION, satisfying the, in a reduction-impro- 
badon, 935, 21, 22 ; 936, 22. 

PROFANATION of the Sabbath, 1027, note. 

PROFESSIONAL persons, liability of, for negligence, 
664, note 147. 

PROFIT and Loss, division of, on dissolution of partner- 
ship, 657, 27. 

PROFITS, Violent, 380, 48 , action of, triennial pre- 
scription of, 385, 54 ; 762, 16. See Violent Profits. 

PROFUSE and facile persons, interdiction of, 203, 53, 

PROGRESS, charter by, 268, 20. 

PROHIBITED Degrees in relation to marriage, 123, 9. 

PROHIBITIONS in entails, 802, 23. See Entail. 

PROHIBITORY Statutes, nature and effect of, 24, 59. 
Whether benefit of, may be renounced, 25, 60. 

PROMISE, Verbal, nature of, 607, 1. Difference 
between promises and verbal agreements, ib. Effect 
given to them, ib. Promise to gift, whether it re- 
quires acceptance, 697» 698, 88. Promise to grant 
a tack, 365, note *. 

PROMISE, of marriage may be resiled from. 118, 3. 
Where matters are not entire, how fiu' the party resil- 
ing is liable in damages, ib. note * and 119; notes *, 
136, 137, 591, note 8. Proof of such promise, 119, 
note f . Effect of copula subsequent to a promise, in 
constituting marriage, 119, 4- 

PROMISSORY Oa£s in corroboration of obligations, 
677, 60. The breach of, does not infer perjury, 1055, 
74. 

PROMISSORY Notes, 621, 24, note f- See BUls of 
Exchange. 

PROMULGATION of positive laws, and its effects, 8, 
21 ; of statutes, 14, 37, 15, note. 

PROOF of a promise of marriage, 1 1 9, note f ; of a ver- 
bal declaration of marriage/?^ verba deprtssenti, 124, 
note 139 ; of a debt falling under the triennial prescrip- 
tion, 765, 18 ; of a debt due by a bill presented, 773, 
notes ; of the bankruptcy, and of the yearly rent and 
value of the lands in a ranking and sale, 576, 62 ; of 
damage under the edict Nauta^ caupones, &c 600, 
29. See Probation. 

PROPER jurisdiction, 32, 13. 

PROPER and improper wadset, 418, 26. 

PROPERTY, its definition and nature, 217, 1. Rights 
of the proprietor, ib. Whether two may have a right 
of property in Uie same subject, ib. Common pro- 
perty, 218, 1. Legal limitations on property, ib. 2. 
Right of the proprietor to use his property most be- 
neficially, where noti;i (Btnulationem vicini, ib. note 1. 
Dominium eminens of the public, 218, 2. How the 
exercise of this right justified, ib. Claim of the pro- 
prietor for compensation, ib. Restrictions against the 
erection of nuisilnces, ib. note 2. Property cannot be 
lost but by tde voluntary act, delinquency, or negli- 
gence of the proprietor, 219, 3. Right of owner to 
recover stolen goods, ib. note 3. Whether a right of 
property can be in pendente^ 229, 4. Res communes 
and RespubUca are incapable of property, ib. 5. Ri- 
yers, highways, harbours, bridges, &c. 221, ib. How 
ftff the banks of a river are public property, ib. The 
■ea and sea-ebore are inter regalia^ id, 6« What are 
with QB res universHas^ 282, 7. Xhi0$^ destined ^ 
jreligioQB uses, how fu capable <»f pr^^ " ^, ib. 8 ; a^^ 



in a church, ib. ; burying places, ib. Method of at- 
taining and transferring property, 223, 9. 

Occupation and accession, ib. What subjects may 
be acquired by occupancy, 223, 10. Pearit, wild 
beasts, game, salmon, ib.; whales, royal fish, ib.- 
Deer inclosed in a park, fish in a pond, J>ees, pi- 
geons, rabbits, domestic animab, 22iy 10, and note 
67. No right of lands can be so acquired, i\u 1 1. 
Quod nuUius est Jit domini regis, ib. Nulla sasina, 
nulla terra, 225, 1 1. This rule holds in some moye- 
ables, ib. 12. Hid treasures, strayed or waif cattle, 
ib. DiMtinctions in English law between strayed ani- 
mals and inanimate strays, ib. Claim by the owners 
of lost jewels, plate, &c. after a year, 226, 12. Un- 
claimed goods in a public warehouse, ib. note 8. PhH 
pertv of wrecks, ib. 23. They formerly belonged to 
the king, ib. Exception to this, where A living crea- 
ture escaped, ib. notef.' Wrecks belonging to fo- 
reigners, 226, 13. The owners^may now claim even 
after year and day, ib. note 9. Who has the custody 
of wrecks, ib. Where the owners appear, ib. 

Natural accession^ acquisition of property by, 227, 
14. Trees, fruits, &c. ib. Aliuvio, ib. AvuTsio, ib. 
By industrial or artificial accession, ib. 15. By spe- 
cification, 228, 26. 

Literary property, ib. note ♦. Exclusive privilege 
of authors of books and their assignees to print and 
publish them, ib. Endurance of the right, ib. note 
12. Penalties for invading the privilege, 229, note. 
How the protection of the law is secured, ib. 

Acquisition of property by commixtion and confu- 
sion, 229, 17. 

Tradition, the chief mode of transferring property, 
231, 18. Actual or symbolical tradition, 232, 19. 

Possession, the essence of property, ib. 20. Defi- 
nition of possession, 233, 20. Distinction between 
depositaries and possessors, ib. Detention presumes 
property, ib. How far detention a requisite of pos- 
session, ib. 21. Natural and civil possession, ib. 23. 
Possession vi, aut clam, aut precario, 234, 23. Effect 
of possession, ib. 24. Bona and mala fide possession, 
235, 25, et seq. How maUi fides induced, 237, 28. 
Action by true proprietor, from what period it ope- 
rates, 238, 29. 

Rights of proprietors, and restraints in the use of 
property, 432, 9. Eaves drops from a house must 
be so directed as to fiall upon the proprietor's own 
grounds, 432, 9. Wliether a proprietor is bound to 
allow his property to be overshaded by the trees of a 
conterminous proprietor, ib. note 188. Tlie dean of 
guild has no power, for tlie sake of widening a street, 
to prevent a proprietor from building on the limits 
of his property, ib. note 189. Obligations on the pro- 
prietors of a house in floors or stories, as to supporting 
the roofs, permitting alterations, &c. 433, 1 1, notes. 
A tradesman living in a court, or cul de sac, not en- 
titled to p]ac« his sign-board on the wall of another 
person's tenement fronting the street, 434^ note. 
Where a running water is the boundary between two 
properties, the one proprietor cannot divert its couise 
without consent of the other, 435; 14. Neither can 
the proprietor of both sides alter the bed of a running 
. water to the prejudice of an inferior heritor, ib. Tlie 
two rights of superiority and property meeting are en- 
joyed under different titles, and descend to different 
heirs till consolidated, 852, 81. 

Every proprietor may dispose of his estate in fee 
unless disqualified or debaired by statute, 262, 13. 
Restrictions on right of property. 

Dominium utile, 344, 1. Elxtent of vassaTs right 
en getting a feu, ib. 

See Possession. Nuisance. Servitude. Herita- 
ble Right. Boundaries. 
PROPINQUITY, computation of the degrees o^ 122, 
8. Difference between the canon and Roman law 

Xding this, 123, 8. Degrees of propinquity in 
li marriage is prohibited, ib. 9. Ph>pinqnity a 
cause of declining a judge*6 jurisdiction, 45, 86. Dis- 
qualification of witnesses on account of propinqaity, 
978, 979, 24. 
PROPONED and Repelled, plea of, 993, S. 
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PROROGATION of Jurisdiction, 46, 27. Tacit pro- 
.rogation, bow inFerrcfd, ib. Where declinature offer- 
ed, but repelled, party not understood to pass from it, 
ib. Kuig s interest cannot be hurt by consent qf his 
officers to prorogate, 47, ib. Clause of registration 
in books of a court does not import prorogation, ib. 
28. Where there is no room for prorogation, ib. 29 ; 
48, notes. Prorogatio tie causa in causant, 47, SO. 
No prorogation in baron courts, nor where judge may 
be declined from propin<]uity, .48, SI. Whether the 
joHsdiction of the Court of Session may be prorogat- 
ed in a maritime cause, 69, note 69. Prorogation of 
the jurisdiction of the commissaries in causes not 
strictly consistorial, 116, 30. 

PROROGATION of H lease, possession accessory on, 
362, note \ 

PROROGATION of a submission, 1015, 29, notes 
174, 175. 

PROSECUTION, Criminal, 1061, 84. See Criminal 
Prosecution. 

PROTECTION, Personal, from diligence- Protection 
by privilege, of peers and members of Parliament, 52, 
8 ; 1 009, 25. Protection by supersedere of creditors, 
1008, 24. Judicial protections, ib. In what cases 
protection excluded, 53, 8. Widows of peers, 1009, 
25. Fupils, ib. Protection from sanctuary, ib. 
Whether a personal protection secures against a me- 
ditatio fu^tB warrnnt, 42, note 35. 

PROTESTING 6f Bills of exchange. Whether a bill 
not accepted, presented on the day of payment, must, 
if dishonoured, be protested for non-acceptance, as well 
as non-payment, 628, 32. Time at which protest 
must be taken, ib. 33. Noting the. bill, 629, 33, 
note 80. Protests for non-acceptance and non-pay- 
ment^ by whom and where to be taken, 629, 33. Re- 
gbtration of protest in commissary books incompe- 
tent, 116, SO, note 132. See Bills of Exchange. 

PROTESTATION by the defender against the pur- 

• suer of an action for not insisting, 928, 7. For not 
insisting in a suspension, 1006, 21. 

PROTOCOL of Notaries, 227, 37. Use of them, ib. 
Tiansumpts of a seisin from a protocol to supply a 
lost sebin, 286, 43. All protocols on the notary's 
death are ordered to be lodged in the register of the 
Session, ib. 

PRO-TUTORS and Pro-curators, diligence prestable 
by them, 183, 28. Their powers, ib. See Minor. 

PROUT dejure, proof, its nature, 963, 1. 

PROVING the Tenor, action of, 953, 54; 225, 11. 
The pursuer mus^ libel and prove the casus amissio- 
nis, ib. How the tenor of a writing may be proved, 'i 
- 954, 55. The whole contents of the deed must be 
libelled, ib. 56. Effects of adminicles in writing, ib. 
55, 56. Whether necessary to bring evidence of 
writer's name and witnesses, 955, 57. Whether the 
tenor of all writings can be proved, ib. 58. Effect of 
a decree proving the tenor, 956, 59. 

PROVISIONS to widow and children by heirs of entail, 
810, SO. Remedy under the act 5. Geo. IV. c. 87, 
where such provisions are excluded by the entail, ib. 
note 432. Heirs of provision, 801, 21 ; 817, 38. Heirs 
of proviaion and heirs of a marriage cannot have their 
right defeated by gratuitous deeds, 817. How this 
right is limited, 818, 39. The father may do all one- 
rous deeds, and lies under no restraint in favour of 
the substitute of the heir of provision, ib. The heirs 
of provision cannot compete with onerous creditors 
wiiere their right is in general terms, ib. They can- 
not secure their right by inhibition, ib. Where the 
father sells the estate settled by his contract of mar- 
riage, and with the price purchases other lands, ib. 
note 450. How far the iatners power of administra- 
tion is restraiqed where he is boond by his marriage- 

- contract to dispone to the heir .of the marriage, 819, 
39, note f . His power to burden the estate so set- 
tled with provisions to younger children, ib. note 452. 
How &r provisions in marriago-contracts are efiectual 
acainst creditors, 820, 40. Where the heirs of pro- 
▼laion blive a right of fee, or a proper right of credit, 
ib. How A jus crediti is constituted and completed, 
ib. note 457i Father's power of making provisicms I 



by a second marriage, bow far limited by tlie fint, 
821, 42. Provisions of conquest in a mairiage-con- 
tract, 822, 43. Condition si sine UberUy 825, 46. 
Bonds of provision are persona] to the grantee, 879, 
9. They do not require delivery, 637, 44. Biads 
of provision in diem incertum^ 587, 7, note. See Heir 
of Provision. Marriage-Contracts. 

The legal provihions o^ jus relic Ub and legitim to 
wife and children cannot be affected by grmtuiteiis 
deeds of the father on deathbed, 884, 16 ; nor by tes- 
tament in liege pouslie^ ib. Effect of rational deeds 
of the husband by deed inter vivos, ib. Where the 
wife has accepted a conventional proviaion, ib. Such 
acceptance excludes the terce, but not the jk# reUdet^ 
ib. Circumstances barring a claim for jus relidtt^ 
885, 16, notes. Wliere the wife renonacea berjus re- 
lidcB^ by accepting a special provision, 886, 20. See 
Legitim. Succession. 

Provisions to a wife in a contract of aeptiatioii^ 
how far revokable, 140, 30 ; 141. Whether the bns- 
band*s power of revocation is attachable by cteditoi% 
142, 31, note 164. Effect of such provisionaagaiBsi 
creditors, ib. Effect of the dissolution of marriage 
within year and day as to provisions made itttmtu 
matrimonii^ 146, 38. Legal provisions of the parties 
on dissolution of marriage, 148, 4L Legal ^mmam 
to the wife, 456, 44; to the husband, 461, 52. Wi- 
dow's claim for additional aliment wheie her lenl 
provisions are insufficient, ib. note *. Legal prannMit 
ineffectual, against creditors, 149, 41. Where piori« 
sions have been settled by antenuptial contract, 148^ 
note 172. Effects of divorce on the legal and con- 
ventional provisions of the parties, 152, 46 ; 153, 4a 
Effect of conventional provisions in excluding tiis 
claim for terce, 456, 45. Pi'ovisiona in marriage-coo- 
tracts and provisions to wives after marriage, whether 
held gratuitous in the sense of the act 1621, 940, 33, 
Provisions to children already existing, ib. 34. See 
Terc«. Jus Relictw, Courtesy. Marruge* 

PROVOST, au ecclesiastical person, the head of colle- 
giato churches, 99, 3. 

PROVOST of a borough, 88, 20, 21 ; 89, 22. Sec 
Borough. 

PUBERTY, 163, 1. 

PUBLICATION i»f banns requisite to a regular mar- 
riage, 124, 10. Publication of interdictions aad in- 
hibitions, 204, 56 ; 527, 4. Legal solemnitiei at- 
tending the publication, ib. 

PUBLIC Bodies, property of, are res universiiaSf 222, 
7. See Corporations. 

PUBLIC Burdens, how divided betwixt landlord and 
tenant, 375, 42. 

I'UBLIC Law, definition of, 1 1, 29. 

PUBLIC Officers, whether bound to produce, as haven, 
the information received from priirate informers, 952, 
52, note 677. They are not bound to produce sffi- 
cial reports, ib. 

PUBLIC Police, offences against, cognisable by the jibe- 
riff, 77, 4. Dominium eminens of the pub^ 218, 2. 
Removal of nuisances, ib, note 2. See Police. Nvi- 
sance. 

PUBLIC Property, 220, 5. Riven, hi^iways, bar- 
hours, bridges, &c. 221, 5 ; 356, 17» See Ropcitr. 

PUBLIC Prosecutor, 1021, 2. See King*a Advocat^. 

PUBLIC Rights. Difference between pnbKc aad base , 
rights, 267, 20 ; 398, 9. Base r^ta fbnneriy post- 
pNoned to public, 398, 10. Both public and ftriiite 
rights must be registered, 399, 12. Public ri^iti are 
p^ected by confirmation or reaignstion, ib. 13^ Sam 
of confirmation, ib. Prelerence of pubUe riglili de- 
termined by the date of confirmation, 400^ 14. Wkt 
ia to be esteemed the first charter of confinnatioa by 
the crown, ib. Effects of confirmation, (b. Cf pfo» 
mations operate retro to the date of the i%h cco- 
firmed, ib. ; unless a mid impedioaeat isleif«N^ ih. 
Nature of a mid impediment, ib. Mid impnifiMt of 
his ancestor's death not pleadable by dtepiolier'abdr, 
401, 15. Efifect of a seisin recorded MinrnnfiiBid 
but subject to nullity from an error ia the foo«4 h» 
note 164. When sebin is Cahan indafiaheW 
cept both a me and de me, the ri^hl k 
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ib. 16. Advantage of the indefinite precept, ib. Confir- 
mation of seisin on such precept, ib. Confirmation 
of a r^;bt only holding base of granter, ib. Comple- 
tion of public rights by resignation, 402, 17. Sym- 
bob of resignation, ib. Resignation propriis mani- 
htSy ib. Form of resignation, ib. 18. A public right 
fbllofwed by seisin unconfirmed is carried by a general 
service, 8S9, 63, note 493. See Base Rights. Con- 
firmation. Resignation. 
PUBLIC Roads or Highways, how regulated, 84, 14. 

See HigbwasTi. 
PUBLIC Roup, sale by, 639, note 97. See Sale. 
PUBLIC Tradmg Compaaies iBCorpmited, 657, 28. 

Pubtie oonpaniea not incorporated, 658, 2S, note 133. 

See Partnership. 
PUBLIC WoxkbooBea for the employment of vagrants, 

207, 6L 
PUNISHMENT of crimes, 1021. 2. All crimes not 

Sanishable bv law, ib. S. What traiMgressions of the 
iw are pmushable, 1022, 4. Capital punishment, 
1096, 15. Arbitrary punishment, ib. Where the 
defa^er*a lifo is in the King's will, ib. See Crimes 
imd Crimimd Flroaecution. 

PUPILAGE, 163. 1. 

PUPILS, Tators to, 163, 1, 2, el seq. Who is en- 
titled to die custody of pupil's person, 167, 7. They 
are incuable of actnig or consenting to deeds, 171, 
14 Rights competent to, and duties incumbent on 
imila, 188, 33. Pupils are secured against imprison- 
ment for civil debts, 198, 47 ; 1 009, 25. They are in- 
cradble of eoDtracting, 593, 16 ; or of marriage, 1 17, 2; 
^ect of eolMbitation after puberty, 1 18, 2. They can- 
not be witnesses, 977, 22 ; 981, 27. They are in- 
capable of crimes nisi tnalilia suppleat alatem^ 1023, 
26. Sep Mmor. 

PURCHASER. Prohibition agidnst judges and mem- 
ben of the college of justice purchasing rights, con- 
eeiBing which &re is a depending action, 265, 16. 
Common agent in ranking and nle cannot be pur- 
chaser, ib. note 38. Effect of a clause of retention in 
a leMM against a purchaser, 364, 29* Effect of ri^ts 
arisiiig from local custom against, ib. note 105. Ju- 
dicial purchasers how secured, 578, 63. Consignation 
by judicial purchaser of the price, effect of^ ib. note 
11. Liability of a purcbMor for interest on the price, 

- 690,7ft. Whether a AoniiySic/fpurdiaser from an heir 
of entail *4hily served is secure in a competition with 
a nearer heir upon his existence, 849, 76, note %, 

PURE ObligMions, 586, 6. 

PURGATION of partial counsel in witnesaas, 982, 28. 

PURGING of an idhibition, 535, 17. Purging an ir- 
ritancy, 812, 27; 376, 44, notes f and 125. 

PURPRESTURE, 326, 62, note 75. 

PURSUIVANTS, officers serving under the lord lyon, 
94^ 82. Lyon's Pp^ver of suspending or depriving \ 
diem, 95, S3. Their attendance at proclamations 
and public ceremonies, ib. 

QUADRIENNIUM Utile, in favour of minors to 
challenge deeds granted in minority, 190, 35. 

QVXQJJiDEM of charters, 269, 23. 

QJJM tingula momprmunt^jundaiuvantf 937, 25. 

QUAKERS are allowed to give their solemn affirma- 
tion, instead of an oath, 982, note *. They are dis- 
iraaUfied from giving evidence in criminal cases, ib. 

QUALIFICATION of the Judges of the Court of Ses- 
non, 57, 15; of the Barons of Exchequer, iS7, 30 ; of 
Ibe jud§^ ttdmiral, 68, 33, note ; of sheriff and stew- 
ard deputes^ 81, 11. 

QUALIFIED Oath, 969, IL See Oath. 

QUANTI minomyaciioy 647, 10. 

QUARTER Seal, 843, 85. 

QU ARTjSR SearioDs of the justices of peace, compe- 
tency of appeal from, 29, note 15. Times and place 
for holding the quarter sessions, 85, 15, note 95 ; ad- 
jomrnmemty ib. Power of reviewing the judgments joi 
apedai or cemmoB a ossi oiia, ib. 

;a^ilS/CoBtffselB,671, 5L Indebiii salutio, ib.^4. 



Rhodia iexy 673, 55. See ^egotiorum gestio, 672,- 

52. 
Qf/i45/ Delicts, 591, 13. 
QUEEN, compassing the death of, 1028, 21. See 

Treason. 
QUI non in ccetu nee vociferatione dicitur, idinfaman' 

di causa dictum, 1059, 80. 
QUI facets consentire videtur, 661, 33. 
QUI LIB ET litulus excusat a spolio, 932, 15b 
QUINQUENNIAL prescription of mails and duties, 

multures, minister s stipends, bargains of moveables, 

salb, locations, and arrestments, 766, 20. See fVe« 

scription. 
QUOD nuUius est Jit occupantis, 223, 9* 
QUOD nullius estjfit domni regis, 224, 11. 
Q UOD statim liquidari potest, pro jam Uquido kabetur^ 

71 (, JO. 

QUO N I AM Attachiamenta, 14, 36. 

QUORUM of the judges of the Court of Session, 57, 
ib. note 46 and 58, note ; in passing acta of aederunt, 
ib. ; of the court of justiciary, 64^ note 59 ; of the jus- 
tices of peace, 87, 18 ; of tutors and cnratoiB, 172; 
1 5 ; of interdictors, where necessary, and reduced by 
death, &c to a lesser number, 204, 55. 

QUOT of testaments, 892, 28. 
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RABBITS, warrens or cunninghars for, 350^ 7. 
Clause cum cuniculis et cuniculariis, ib. Whether the 
cunninghars must be inclosed, ib. Punishment of per- 
sons found armed in the night with illegal intent of 
killing game or rabbits, 348, note 85. ' 

RANKING of creditors and settling their preferences 
in a judicial sale, 576, 62. How a creditor who has 
a catholic right must apply that in a cpmpQtitioB| 
581, 66. Ranking of a catholic creditor, 582, 66, 
note 386. How far a catholic creditor is bound to 
assign to secondary creditors in ranking, 581, 582, 
66. Whether a creditor recovering payment of part 
upon a collateral security diminishes the eztei^t of his 
principal security, 582, 67. Personal obligations on 
which no diligence has followed, come m pari passu, 
727, 1. See Competition. 

RANKING and Sale, on acts 1681 and 1690, 574, 
59. ' Sales by appar^t heirs on act 1695^ 575, 61. 
Nature and form of the ac^n of saJe /?n 1690^ 576, 
62. The commpn ag^nt' in a process of sale cannot 
be purchaser at the sale, 265, 16, note 38. See Sale. 

RANSOM of a captured ahip, contribution for, under 
the lex Rhodia de jactu, 674^ 55. 

RAPE, 1046, 55. mother actual violation is requisite 
to constitute the crime, ib. It is punished capitally, 
ib. The woman's subsequent consent or declaration 
of her goong off with firee will, exempts fix>m the 
pains of death; but the offender is liable to an arbi- 
trary punishment, ib. Whether rape can be com- 
mitted on common prostitutes, ib. note 205. P^ 
scription of this crime, 1078, 110. 

RATIFICATION, Judicial, by a wife, an act of voltm- 
tary jurisdiction, 27, 4. It cannot validate her per- 
sonal obligations, 135, 25. Form of ratification, 142, 
S3. Effact of it, 143, 34. Where wife has been 
compelled, 2b. Donations by the wife to the jhus- 
bana are not by ratification rendered irrevocable, ib. 
35« It is not necessary to validate deeds, but only 
to secure tiiem from challenge, 144, 36. What rati* 
fication by a mijior will bar his right to reatitntion, 
193 39. 

RATIFICATION or Corroboration of oblig»aons, 677, 
678, 60, See Corroborative Obligations. 

READING of Deeds before subscription, whether re^^ 
quired by law, 611, notes *, 39, 42. 

REAL Actions, 929, 10. 

REAL Bunlen, how constituted, 290, 49. 

REAL Contracts, 594^. 17. 

REAL Debts, preference of, 426, 37. 

REAL Servitudes, 429, 5. 
REAL H^^ mjus in re, 585, 2. 
REAL Warrandice, 273, 28. 
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REBELLION, Civil, by denunciation on letters of 
homing for civil debt, 328, 56. Its consequences, 
whether for debt or for crimes, 329, 58. Abolition 
of the penalty of civil rebellion on denunciatioQ for 
debt, 830, 59. Effect of denunciation as to the per- 
son of the rebel, 331, 60. See Escheat. 

RECALof Inhibition, grounds of, 530, 8; 535, 17, 
note 337. Of arrestment, 736, 12, note 303. Of a 
mandate, 665, 40. 

RECEIPTS to tenants for rent requure not the usual 
solemnities, 620, 23. 

RECLAIMING Days against a Lord Ordinary's in- 
terlocutor, 995, note 1 10. In the Bill-Chamber, ib. 

RECOGNITION, Casualty of, 305, 10. See Supe- 
riority. . 

RECOMMENDATION, letter of, effect of, in consti- 
tuting a guarantee, 678, note 167* 

UECOMPENSE, Obligation of, 589; 11. In what 
case due, ib. Whether a person who has bona 
fide built a house upon ground not his own has a 
daim of recompense^ ib. 590, note 5. Repairs of 
a house by a liferenter or adjudger, 590, 1 1 . One 
. who has only a temporary right to a subject has no 
claim for expense laid out upon it, ib. Whether a 
person holding a property in trust with a right of re- 
tention is liable to tradesmen employed by the pro- 
prietor for the price of meliorations, ib. note 6. Lia- 
bility of a liferenter for interest on meliorations made 
by a purchaser of the fiar*8 right on his bankruptcy, 

ib. 

RECOMPENSATION, 71^, 19. 

RECONVALESCENCE of insane pNersons, 202, 52. 

RECORD in an action, where defective, 928, note 3. 

RECORDS of Scotland carried off by Edward I, and 
afterwards by Oliver Cromwell, 11, 31. 

RECORDING of Deeds. See Registration. 

RECOURSE on Bills of exchange, 624, 27. Nego- 
tiation to preserve it, 628, 32. Loss of recourse by 
want of due negotiation, 630, 34. See Bills. 

RECRIMINATION, whether a good defence against 
divorce for adultery, 152, notes ♦, and 176. 

RECTOR or Presbyter, 101, 9. 

REDDENDO of a cljarter, 270, 24. 

REDEEMABLE rights, definition of, 407, 2. Wad- 
set, 408, 3. Infeftment of annual rent, 422, 31. In- 
feftmenta in security, and of relief, 424, 35. Securi- 
ties for cash accounts or credits, 425, note 177. 

REDEMPTION of wadset rights, 414, 16. Where 
money has been consigned under an order of redemp- 
tion, that order is assignable, 410, 8. Tack by re- 
verser to subsist after redemption, 412, 13. Redemp- 
tion on payment by reverser, or at the requisition of 
the wadsetter, 414, 16. 

Order of redemption where reverser means to 
redeem^ 414, 17. Premonition to the wadsetter, 

* ib. Extinction of the wadset where it has not been 
made real by seisin, ib. Where seisin has follow- 

' ed, ib. Where the right is holden base of rever- 
ser or of his superior, ib. Voluntary redemption 
of a wadset, ib. 18. Letters of regress, ib. Where 
the wadsetter does not answer the premonition, or re- 
fuses to accept payment, 415, 19. Consignation of 
the redemption money, ib. Whether compensation 
admitted to reverser, ib. Effect of the consignation, 
ib. Responsibility of the consignatary, ib. Declara- 
tor of redemption, ib. 20. To whom, and against 
whom competent, 416, 21. Whether it is competent 

' without a previous onler of redemption, ib. note •. 
Whether a purchaser of the right of reversion. ^mojk/ 

• part of the lands, may sue a partial redemption, ib. 
note t- Where the wadset has been assigned or dis- 
poned, who must be cited in the declarator, ib. 22. 
The reverser may pass from the order of redemption 
before declarator, 417, 23. Whether the consigned 
money is heritable or moveable, ib. How it may be 
attached, ib. note 169. Orders of redemption need 
no registration, 418, 24, 

Redemption on demand for patfment by voadsetter^ 
418, 25. Instrument of requisition to the reverser, 
ib. Effect of requisition, ib. 



Redemption or extinction of rights of annitalrtet, 
423, 34. Of rights in security, 425, 36. 

Redemption of apprisings and adjadicatioii8» 547, 
18, 19. Order of redemption of qyprinngB and adju- 
dications, and action of count and reckoning at m 
instance of the debtor, 560, 38. Redemption of ad- 
judications contra hmreditatem jacentem^ 568, 49. 
Wliether the heir who baa lenonnced may redeen, 
569 49. 
REDHIBITORIA Actio, 647, 10. 
REDUCTION, simple action of, 936, 24. Special 
ffronnds of reduction, 937, 25. Force or fear, ib. 86. 
Nature and degree o€ the force and fear nnrroaaiy ta 
ground reduction, ib. FVand and oirciiinTentioo, ib. 
27. A deed though hurtfnl to the granter and ir- 
rational, IS not. reducible but on proof of dole, 938, 
27. Where lesion and fecility concur, ib. 

Reduction on the act 1621, c. 18, of deeds gmted 
to the prejudice of creditors, 938, 28, Fint part of 
the act ; gratuitous alienations to confident persons 
after contracting just debts, ib. 29. Who are ealeem- 
ed prior creditors in the sense of this act, 939, 30. 
Who are held conjunct and confident peiisoiia, ib. 31. 
What are gratuitous deeds in the sense of the atstirte^ 
ib. 32. Provisions in marriage-contracta, and provi- 
sions to wives after marriage, whether acoonnted gnt- 
tnitous, 940, 33. Proyisions to children already ex- 
isting, ib. 34. Provisions to natural children, ib. note 
24. How the deed must be proved to be gratniiaoi, 
941, 35. Gratuitous deeds inter conpinctot, when 
onerously transferred to a third persob, 942, 36. 
Second branch of the act ; Volimtary payments or se- 
curities by a bankrupt to one creditor in prejodice of 
the more timeous diligence of another, ib. 37. What 
deeds are not held as voluntary, but exceptions from 
the act, ib. The diligence must be ezecated or at 
least begun, 943, 38. It most be of anch nature ai 
to affect the right questioned, ib. 39. Farther explana- 
tion of this branch of the act, ib. 40. 

Reduction under the act 1696, c 5, of alianaticni 
for prior debts granted within sixty dajra of bankruptcy 
in prejudice of creditors, 944^ 41. Compotatioo oi 
the sixty days, ib. note 26. How far, after reduction 
of the preference, the creditors' original right revives, 
ib. note 27. Definition of.bankmptcy under the act, 
944, 945, 41 ; where the person is abroad, or priri« 
leged, or protected, 945, note 29. What are the cha- 
racters of bankruptcy, 946, 42. Warrant necessary, 
ib. notes. What is held as imprisonment, ib. note 35. 
Deeds struck at by the act, 944, 945, 41, notee. In- 
dorsation of bills, ib. note ^. Transaction in the or- 
dinary course of trade, ib. note S3. Indirect pre- 
ference, ib. note 31. Payment in caah, 945» 41. 
Nova debita, 947, 43. What is held to be the date 
of heritable securities, or other rights not requiring 
seisin in a question under the act, 947, 43, 948^ note 
42. 

Reduction of deeds in relief or security iji/ulure 
debts under the act 1696. 947, note f . Secnritiet 
for cash-credits, how regulated, ib. note 40. 

Reduction by creditors whose debts are contracted 
after an alienation, or prior to it, on the ground of 
fraud at common latoy 948, 44. Paymedit received 
by a creditor bonafide is not challengeable thoigb 
fraudulent in the debtor, 949, 44. Dispoaitioa of 
moveables retenia possessionem ib. note *. 

Reduction of decrees of the Court of Seaaioo, 996, 
8 ; of a decree of the justices in small dd>t cosrt» 
84, note 92. Reduction ex capite minoremtitatis et 
ieesionisy 189, 34, notes. JE^ capite interdictiom,f» 
whom competent, 206, 59. Ex capite inkUitioms, 
534, 14^ et sea. Ex capite lectin 757, note 346; 
862, 95. Challenge of deeds upon extrinsic oljee- 
tions falls under the negative prescription> 757, 9; 
but not improbation on the heed of fidsehoed, 759^ 
12. Reduction ex capite Uxii, 757, note 348; 86% 
95 
REDUCTION-IMPROBATION, 934^ 19. 
rence of King's advocate, ib. Title to poisve die 
ib. 20. Certification contra non pMMCto, 9^ 2I« 
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Whether certification cao pass agninst writings in 
puUka custodMf ib. 22. Ettects of extracts of wri- 
tingR recorded in the books of session, ib. Trans- 
mifwion of principal deed from record when necenssary, _, 
936, 22« No certification passes against the warrants 
of decrees, ib. The defender may exclude the action, 
by producing a preferable title, ib. 23. 

R£-£XCHANG£ on bills cannot be charged for sum- 
marily, 631, 36. 

REFERENCE to Oath, proof by, in what cases compe* 
tent, 964, 3, notes *, 41 ; 966, 8, note 44. See 
Oath. 

REFERENCE to Arbiters, 1014, 29. See Submission. 

REFORMATION. Change in the church govern- 
ment at that period, 99, 5. 

REGALIA. What rights are understood such, 354, 
13, Majora et minor Oj ib. Jurisdictions, ib. 14. 
Forests are inter regalia^ ib. Sahnon-fishing is inter 
regaliaf ib. 15. Whether swans are inter regalia^ 356, 
15. Gold and silver mines, 'ib. 16. Res public(B of 
the Roman law are regalia by ours, ib. 17. Rivers, 
ports, ferries, highways, foitalices, sea greens and 
shores, ib. The sea and sea-shores are inter regalia^ 
221, 6, et seq. 

REGALITY. Nature of regality jurisdictions, 79, 7. 
Lords of regality, ib. What lands fell under a grant 
of regality, ib. Stewards and bailies of regality, ib. 
Chancery of the lonl of regality, ib- His ancient ci- 
vil and criminal jurisdiction, ib. 8. Power of repledg- 
ing from sheriffs and justices, 80, 8. Church regali- 
ties, ib. 9 ; whether annexed to the crown, ib. Ori- 
gin of stewartries, ib. 1 0. Regalities now abolished 
by the jurisdiction act, 81, 11. 

Borough of 1 legality, definition of, 88, 20 ; how 
constituted, ib. ; jurisdiction of the magistrates, 93, 
30 ; how affected by the jurisdiction act, ib. Whether 
letters of homing competent on decrees of the bailie 
of a borough of regality, 997, 9, notes. 

REGIAM Alajeatatem, controventy as to its authenti- 
city as a Scottish work, 12, 32; its authority in 
Scottish law, 14, 16. 

REGISTRATION of Deeds, whether an act of volun- 
tary jurisdiction, 27, 4. Clause of, in books of a 
court, does not import prorogation of jurisdiction, 47, 
28 ; 116, 30 ; of deeds in the commissary court books, 
116, 39 ; of probative writs, he. and protests on bills 
taken firom the commissaries, ib..iiote 132; of interdic- 
tions, 204, 56. K^ristration of seisins, 282, 39, et 
seq, ; of burgage seisins, 283, 41. Registration is the 
criterion of the preference of seisins, 284, 42. An 
extract as probative as the principal, unless forgery al- 
leged, 285, 43. Registration of obligations for exe- 
cution, 326, 54; of homings, 328, 56; of public and 
base rights, 399, 12. Registration of reversions ne- 
cessary to secure against singidar successors, 410, 9 ; 
must be within 60 days after seisin taken by the wadset- 
ter, 411, 10. Registration of assignations to reversions, 
ib. 11. Some reversions require no registration, ib. 
12. Orders of redemption need no registration, 418, 
24. R^^tration of inhibitions and interdictions, 
527, 4w They must be registered within forty days 
of publication, 528, 5. In what register they must 
be recorded, 529, 6 ; they must be marked with the 
aubscriptioD of the clerk, ib. 7. Registration of al- 
lowances of apprisings, 552, 26 ; of abbreviates of 
adjudioftions, 564, 43 ; 571, 54 ; of entails, 805, 26, 
notes * and 422. 

Registration of probative writs, 957, 63, note f . 
Registration of a writing does not interrupt prescrip- 
tion, 780, 38. The mandate in a clause of registration 
does not expire by the death of the granter or grantee, 
667 f 42. Effect of extracts firom me record m bear- 
ing certification in a reduction, 935, 22. Tranamis- 
aioo of principal deed from record when necessary, 
936, 22. Aotion of registration, 957, 63 ; now disus- 
ed, ib. Any person may present a deed for xegis- 
tiBlion, ib. R^stered deeds require no delivery, 
638,44. 

REGRATERS and Forestallers, 1037, 38. 

REGRESS, letters of, by a reverser, 414, 18. See 

. Wadiet. 



REGULAR Clergy, 99, 4. 

HEI Interventus, effect of, in validating an informal 
lease or minute of tack, 360, note 96. Effect of it in 
barring locus pcenitenti€e in bargains concerning land 
before writing is adhibited, 608, 3. Hei interventus 
to validate an informal cautionary obligation, ib. note 
35. 

REJECTION of goods in transitu by the buyer, 646, 
note 106 ; on the ground of latent tkult, 647, 10. 

RELATIONSHIP, how far a bar to marriage, 123, 
9 ; it is a grouml of declinature of a judge, 45, 26. 
Disqualification of witnesses on account of, 978, 24. 
See ^Vitnesses 

RELAXATION, lettere of, 333, 65. 

RELEVANCY of the facts in a criminal libel, 1066, 
9L 

RELICTjE, Jus, 883, 15. See Jus Relicta. 

RELIEF among heirs, and benefit of discussion, 831, 
53. Mutual relief between heir and executor, 91 1, 
48. See Heir. 

RELIEF of cautioners, 681, 65. Where the debtor 
is vergens ad inopiam, ib. Discharge of the cautioner 
where his relief is cut off, 682, 66. Where securities, 
kc are given up by the creditor, ib. In what cases 
the cautioner loses his relief, 683, 67. Mutual relief 
among co-cautioners, ib. 68. Relief of a cautioner in 
a bond of corroboration against the cautioner in the 
principal bond, 684, 69. Cautioners suing for relief 
must communicate eases, 685, 70. Relief of cau- 
tioners in a suspension, 686, 72. Helief of one of se- 
veral cffrrei deoendi paying the debt, 688, 74. Cre- 
ditors receiving payment must assign all securities to 
the payer, having a claim of relief, unless the assigna- 
tion be to the assigner's hurt, 727. Heritable secu- 
rities in relief to cautioners, 425, 35; their nature and 
effect, ib. 36. See Cautioner. 

RELIEF, casualty of, 323, 47; when due in feu- 
holdings, 324, 48; its quantum, how estimated in 
different holdings, ib. 49 ; it is debUumJundi, 325, 50. 

RELIGION, incapacity of witnesses on the ground of, 
978, note J. 

RELOCATION, Tacit, of a lease, 369, 35; does not 
take place in judicial tacks, ib. 36. Tadt relocation 
of tithes, 500, 45 ; how barred, ib. Tacit relocation 
between master and servant, 650, 16, note 116. 

REMISSIO Injuria, whether inferred by cohabita* 
tion after knowledge of adultery, so as to bar a di- 
vorce, 151, 44. 

REMISSIONS of crimes, how passed, 68, 32. 

REMITS to the jury court fortnal, 7S^ note 77. Com- 
petency of petition or appeal against such remits, 
73, note. 

REMOVAL of tutors and curators neglecting to make 
up inventory, 178, 22, note 217. On failure to find 
new caution, 185, note 223. As suspect, 184, 29, 
note f and 222. Nature and grounds of the action 
of, and by whom competent, 185, 29. Of voluntary 
interdictors qua suspect, 204, note 246. 

REMOVING of Tenants. Ancient practice of remov- 
ing, 378, 45. Statutory solemnities, ib. Frectfpi of 
warning, ib. Publication at the dinrch door, ib. 
Warning must be forty days before Whitmmdaiy pre- 
ceding the ish, ib. 46. How the 40 days are com- 
puted, 379, 46. Where the tack contains two terms 
of removing, ib. note f . Error in warning as to term 
of removing, ib. Remoring in urban tenements, ib. 

47. Houses within burgh, 380, 47. GrM parka let 
from year to year, ib. note 130* Whether the effect 
of warning transmits to the heirs of the landlord, ib. 

48. Act of sederunt 1756 relative to removings, ib. 
Summary removing when competent by law, 381, 49. 
In liferent tacks whether warning necessaryy ib. 382, 
notes * and 133. The tacksman of a edOkry may 
be sued to remove without warning, 382,' 49. In 
tack of feu-duties or grass parks, ib. notes f and 134. 
Whether summary removing is competent by paction, 
382, 50, note 135. How such agreement proved; ib. 
The Court of Session has the sole oognisMice in sum- 
mary removings, 383, 50. Title to proseeste a re- 
nKmng, ib. 51 . A landlord's title cannot be qttestion- 
ed by a tenant derivii^ hia poBaeasioii frotfi him, ib. 
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Whether a seisin is of itsdf a sufficient title to prose- 
cute a remoying. ib. Whether seisin on a precept of 
dare constat , 884, 51. Whether a tacksman may 
remove tenantH, ib. note f . Title of an heir, ib. note 
138. Whether seisin is a necessary tide, ib. 52. If 
ajoint undirided interest in lands gives a title, ib.53. 
Tne tenant before defences must find security for vio- 
lent profits, 385, 54. How these are estimated in 
houses and lands, ib. The removing tenant must 
give timely notice to the landlord, ib. What circum- 
stances infer a passing from the warning by the land- 
locd, ib. Warning against the principal tenant is effec- 
tual against subtenants and assignees, ib. 55. An api> 
parent heir cannot remove tenants, 835, 58 ; see 850, 
77 ; a fisctor appointed by the court may, 573, 53. 
Advocation is not competent of a decree of removing, 
990, note. ' 

Triennial prescription of actions of removing, 765, 
18. Commencement of this prescription, 778, 36. 

REMUNBRATION to tutors and curators as salary 
not demandable, 187, 32, note *• How far manda- 
taries are entitled to a reward, 661, 32. 

IlEMUNERATOKY mutual deeds between husband 
and wife are not revocable, 139, 30; nor remunera- 
tory donations, 699, 91. 

RENCOUNTER, distinction between it and a duel, 
1043 49. 

RENTAL Bolls, 484, 25. See Teinds. 

RENTAL, tack by, 370, 37. Rentallers, or kindly 
tenants, ib. Nature of such tacks, 371, 38. 

RENT, tenant's obligation for payment of» 374, 40. 
Abatement of, on account of sterility, ib. 41 ; on ac- 
count of insufficiency of dwelling-house, or for repairs, 
375, 43. Division of rents between heir and executor, 
468, 64^ el sea. Discharges and receipts for rent re- 
quire not the legal solemnities, 620, 23. 

Assignation of rents^ rule of preference of, in com- 
petidon,' 721, 722, 5. Arrestment of rents, 733, 9. 
Current rent, ib. On the term-day, 734, 9, note. 
Where the term of payment is postponed beyond the 
legal term, ib. note 300. Quinquennial prescription 
of arrears of rent, 766, 20. 

Triennial prescription of rents, 763, 17. See Pre- 
scription. 

Valued rent, 317, 35. 

RENUNCIATION of a Wadset, 414, 18. Renunda- 
tion and discharge of an annualrent right, 424, 34. 
Whether it must be recorded to be effectual against 
singular successors, iln Whedier on a renewed ad- 
vance the rifbt may be revived, by redelivery of the 
disdiarge before registration, ib. note 176. Renun- 
ciation of rights in security and relief, 425, 426, 36 ; 
of servitudes, 450, 37 ; of liferent, 470^ 68 ; of ap- 
prisings or adjudications, 560, 37, 38. Renunciation 
by an heir on a general charge to epter, 567, 47. 
Renunciation of the office of tutor or curator, when 
competent^ 184, 20. Renunciation of lease by the 
tenant, 377, 44. How acceptance of the renuncia- 
tion by the landlord presumed, ib. Veriml renuncia- 
tion, ib. Acceptance of posterior lease, ib. Tiine 
within which renunciation should be signed and de- 
livered, 878, 44. Renunciation by the partner of a 
company, dissolution of partnership by, 655, 26. Re- 
nunciation of succession by an heir excludes the ne- 
cessity of discussing him, 831, 53. 

REPARATION or Damages, claims for, arising from 
deKnquency, 590, 12. Reparation of damage done 
by mobs, who liable for, aild how recovered, 1033, 
notes t>',and 195; 1034, note 196. Reiponsibility 
of heion for neglect, 664, 37* Of law agents, mes- 
sengers, &C. ib. note 147. See DeHnqnency. 

REPAIRS, hypothec on ship for, where done in a fo- 
.reign port, 605, 34, note *. Lien for home repairs, 
note 31. Tenant's claim for repairs on dwelling-house, 
875,43. 

REPETITION, daim for, by condktio indebHi, 672, 
54. In what cases a eondidio does not lie, ib. Pay- 
ment finom li|istake in law, 673, 54. A legatee who 
has received payment is not bound to repeat to the 
defunct a creditor where there is a deficiency, if oK- 
ginaOy die fund was adequate for all, 909, 46. 



REPETUNDAR UM Crinien, 1084, 30. 
REPLEDGING. Power of a k>rd of jegality to re- 
pledge to his own court from the aberiff and juatioes, 

80, 8. This power taken from boroughs of barsny 
and regality by the jurisdiction act» 93, 30. 

REPOSITORIES of defunct and dying penoM uMst 

be sealed up, 915, 56. 
REQUISITES, Statutory, of deeds, hcfw for ibe onns- 

sion of, may be supplied by proof, 617, 19. 
REQUISITION for payment by a wadsetter, 418, 85. 

Its effect in making an heritable sum moveable, 252; 

16. See Redemption. 
REPRESENTATION, passive and active, of hmt, 

• 828. 50. Different degrees of 4»UigaEtioii by yMA 
the different kinds of hmrs are liable for their pre- 
decessor's debts, ib. Whether heirs of enttSL or of a 
marriage, or heirs substituted in a bond,, are snlgect- 
ed to an universal representation, 829, 61, note 480. 
The order in which heirs are liable, 830, 52. An 
heir ezpeding a general service before giving i^ in- 
ventories incurs -an universal reprssentatioii, 843, 
note 300. Right of representstioii in heritage, 792, 
IL It has no place in moveables. See Heir. n»- 
sive Titles. Succession. 

REPKESENTATIVES, Scottish, in Pariiuneiit, 58; 
7 8. 

REPROBATOR, action of, 983, 29. It nmst hsfs 
been previously protested for, ib. note 84. It mart 
have the concourse of the King's advocate, ib. 

RES. Res Communes and res puUkm are incapable of 
property, 220, 5. JRes universitatiSf 222; 7. Res 
sacra et reUgiosa, ib. 8. Respublica or regalia, 856, 
17. 

RES JurtivtB, whether they may be aoquired by pre- 
scription, 761, 14 

RES inter alios acta, aliis nee nocel nee prodAiy 664^ 
69 ; 784, 42. 

RES Jtidicataey 992, 1 . Decrees of the court of sessioa 
when final, ib* 2. Effect of the pleaa of competent 
and omitted, and proponed and repdled, 993, 3. Res 
judicata pro verttate habetur, ib. 4. Effect in one 
kingdom of a res judicata in another, ib. Decrees 
in absence, 995, 6. No res Judicata before an infe- 
rior court, 996, 7. 

RES merafacuUatiSf USk not under the negative prs- 
scription, 758, 10. 

RES nuUius, property considered as such, beloM to 
tile ktog, 224, 11; 225, 12. 

RES sua nemini servitf 460, 36* See Servitudes. 

RES unaqttafue perit sua domino, 595, 19. 

RESCISSORY actions, their nature, 934, 18. Com- 
petent only before the court of session, ih. 4See Re- 
duction. 

RESERVATION in a charter of mines and minerals, 
effect of, 344, 1, note 79. Servitude by reservation, 
428, noto 182 ; 43^ note 187. Liferent 1^ merrs- 
tion, 455. 42. See Liferent. 

RESERVED Faculty, 291, 50. 

RESET of Theft, what constitutes this crime, 10i9, 
63. Harbouring the thief withm 48 hours of the 
crime, fb. Reoeiring goods knowing them to be stoles, 
ib; Helling them in a market, ftc ib. 

RESIDENCE for 40 days, effect of, in constituting s 
domicil, 33, note 19. Residence of sheriflb-depats 
and stewards-depute within then* shire or stewartry, 

81, 11. Where one sherifir for two shires, ih. note. 
Residence in Scotiand of a tutor of law not e as cn tisi, 
165, note 195. What residence in a parish is neeesasry 
to acquire a settlement under the poor laws, 211, 6S, 
note ^9 et ecom 

RESIDUARY Legatee, 876, 6; 880, 11. 
RESIGNATION, completion of pubUc righu by, 40% 

17. Resignation propriis manibus^ ib. Synbali of 
resignation, ib. Form of resignation, ib. 18. Resig- 
nations adperpetuam remanentiam, 40S, 19. Tbiir 
nature, form, and effect, ib. 20. R«;iainitioD, ib. Of 
tenementa holden burgage, ib. Where made by the 
resigner himself, he must sign the instrum^it, ibb The 
superior's acceptance of the res ig n a tiop is ediJyihBt 
to a confirmation of all tlie bVrdirnia Witk wticb As 
vassal has charged the right, 404y 21. Resim- 
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tiOM in fdverem, ib. 22. They create an obligation 
on the superior to perfect the right ; but till it is per- 
fected ihe resigner is not divested, ib. 23. Conse- 
qaenoe of this with regard to the casualties, 405, 24. 
Statute 1594, dispensing with the production of re- 
signations after 40 years, ib. 25. 

HESOLUTIVE and irritant clauses in entails, 804, 
25. 

RESOLUTIVE conditions in a contract of sale, 647, 
648, 11, note 108. 

RESOL UTO enim Jure dantis resolviiurjus accipi- 
eniis, 142, 32 ; 359, 21. 

RESPONDE Book, 825, 50. 

RESTITUTION, obligations arising from the natural 
duty of, 588, 10. Obligation on a ^najide purchaser 
to restore the subject to the o^vner, ib. Exception 
from this rule in the case of money or bank notes, ib. 
note *. Right of an onerous bona fide holder of a 
stolen bill, blank indorsed, to recover payment, ib. note 
2. Effect of the possessor ceasing to possess in ex- 
tinguishing the obligation to restore, 588, 10. Where 
he has given up possession fraudulently, ib. Where 
he has received a higher price than wlutt he paid, ib. 
ObHsation to restore things given in the view of a 
certiun event which shall not afterwards happen, 589, 
10. Where the existence of the cause of giving has 
not been prevented by the receiver, ib. Restitution 
ob turpem causam^ ib note 3. Restitution to a seller 
in a contract of sale ubi dolus dedit causam conlracltti, 
646, 8. Effect of a claim of, against a bonafide pos- 
sessor, 235, 26, et seq. Action for simple restitution 
against a despoiler is competent within 40 years, 762, 
16. See Illegal Obligations. Possession. ' 

RESTITUTION of minors, 189, 34. Quadriennium 
fdile^ 190, 35. How right of restitution is preserved, 
lb. Minority and lesion must be proved, ib. 36. In 
what case lesion is presumed, 191, 37; against what 
deeds restitution is competent, 192, 38. What rati- 
fication bars restitution, 193, 39. If restitution is 
competent against a minor, ib. 40. The restitution 
ought to be mutual between the minor and the other 
contracting party, 194, 41. Restitution transmits to 
the mmor's heirs, ib. 42. Whether it is competent 
to idiiots and furious penons, 203, 52. 

RESTRAINTS upon prnfase or facile persons, how im- 
posed, 203, 53. Upon the right of property, 218, 2. 
On marriage by an obligation, 694, 85. See Interdic- 
tion. S^tude. Nuisance. 

RETENTA Posseuio. Conveyance of moveables by 
a debtor to a creditor, reienta possessionem held simu- 
late, 948, note. 

RETENTION, nature of, 713, 20. Difference between 
it and compensation, ib. Retention by a cautioner of 
a debt due by him to the person for whom he is bound, 
till he is relieved, ib. Cases in which retention com- 
petent where compensation could not be pleaded, ib. 
notes 249. By whom retention may be pleaded, ib. 
21. Retention by toriter or e^eHt of his dient*s writ- 
ings tin payment of his accounts, 714, 2). Whether 
the affent may refuse exhibition ad modum probatio- 
nitftb. note 250. Where the client is bankrupt by 
sequestration, ib. Where the agent holds a bill for 
his account, ib. Where it affects title-deeds, it is pre- 
ferable to an heritable debt, ib. What cash advances 
are covered by it, ib. It does not extend to business 
done for a company of which the client was a partner, 
ib. Tradesman's right of retention over the work, 714, 
i\, fiarti^tf/j retention, ib. note 251. Where bills 
are placed with them under a specific appropriation, 
ib. Factor's right of retention for his balance, 714, 
21. Retention Of a conveyanM by the grantor till 

eayment of the price, 719, 3. Retention of crop by 
mdlord for his rent, 387, 58. Retention hv an ixe* 
CMior for a debt due to Mmself, 909, 46. Retention 
or lien by shipowners on the cargo for freight, 605, 
34v note 80. By shipwright on the ship for repairs, 
606, noM 31. 
RETOUR ^ t brief of inquest in a service, 837, 61. 
The claim of servics, minvtes, and depositions must 
be lodged in Chtncery before the retoor wiH be de- 



li vet^d, 838, note 491. Prescription of retours and 
processes of error, 766, 19. 

RETOURED duties m feu-holdings, 317, 36. mere 
there is no retour, the superior for non-entry duties 
is entitled to the valued rent, 318, 37. Annualrents 
retoured to the blanch duty in the infefiment, ib. S8. 
Retoured duties in lands that formeriy held ward of 
the crown, 319, 39. See Non-entry. 

RETRACrUSJbudalis,5^,27. 

RETROCESSION, 718, I. 

RETURN, clause of, 824, 45. In what cases h tiuiy be 
defeated gratuitously by the creditor, ib. WIiot a 
bond is granted for an onerous cause with a provision 
of return, ib. 

REVENUE, King's Court of, 67, 30. Jurisdiction of 
the justices of peace in revenue matters, 87, 19. Re- 
venue of royal boroughs in the care of the crown, 90, 
23. Offences against the revenue carry a reward to 
the discoverer, 933, 17. See Exchequer. Justices 
of Peace. 

REVENUE Officers, deforcement of, 1037, 35. 

REVERSER, 408, 3, See Wadset. 

REVERSION, right of, its nature, 407, 2. Righto of 
reversion are either legal or conventional, 408, 2. 
Whether these righto are stricti juris^ 409, 5. If 
they are transmissible without bearing to assignees, 
ib. 7. Reversions may be adjudged by creditors, 
410, 8 ; even where assignees are excluded, ib. Re- 
versions must be recorded in order to be effectual a- 
gainst singular successors, ib. 9 ; within sixty days 
of the seisin taken by the wadsetter, 411, 10. Eik 
to reversions, ib. 421, 30. Assignations of reversions 
must be recorded, 41 1, 11. Some reveiuions require 
no registration, ib. 12. Preference of riglito of re- 
version, ib. Tack by die reverser to subsist after re- 
demption, 412, 13. Pactum legis eommissorim in 
pignorUmSy 413, 14. Reversions when transmissible 
by assignation, when by disposition, ib. 15. Whether 
righto of reversion are exempted from the widow's 
terce, 459, 49. Reversions fall not under the nega- 
tive prescription where inserted in the infefiment or 
registered, 758, 10, note 352. The heir must be en- 
teied befal*e he can use his right of reversion, 850, 
77. See Redemption* 

REVIEW, House of Lords, a court of, 52, 8 ; 60, 20. 
See Appeal. 

REVOCATION of Donations, whether competent on 
account of ingratitude, 698, 90. Remuneratoiy do- 
nations are not revocable, 699, 91. Revocation of 
donations mortis causa^ ib. Revocable bond or as- 
signation, ib. Exclusion of the power to revoke af- 
ter delivery where no faculty to revoke reserved, ib. 
Exception to this in the case of a mortii causa d^ed, 
ib. note 222. Power of revoking a donation consti- 
tuted by a title taken to the donee absolutely, or to 
donor in liferent and donee in fee, ib. Revocation of 
a testament, 874/ 5 ; of a legacy, 876, 6 ; of a dnin- 
date, express or implied, 665, 40. See Testiment. 
Legacy. 

Revocation of deeds inter virum et wtorem impori* 
ing a donation, 138, 29. Where a third party is con- 
cerned, 139, 29 ; where they are antenuptial, ib. 
Paraphernal donations, ib. Mutual renreneratory 
granto are irrevocable, ib. SO. Provisions to a wife, 
140, 30. Postnuptial settlemento^ ib. In whatcSfee 
donation is presume, ib. Cases In which ihe inre* 
sumption of gratuitous will not hold, ib. Proof of one- 
rosity, ib. How far contracto of sisparatlon are r^*' 
vocable, ib. 141, note 163. Tacit or express n^JvOcn* 
tion, 141 j 81. Revocation of such donations, not iff- 
fected by deathbed, ib. Presumption in dubio fbrtlie 
donation, ib. Presumed revocation, 142, 31. Wlie-- 
ther a husband's right of revoking a contract of infilt- 
ration is attachable by his creditors, ib. note 164. 
Whether a husband divorced for adultery can revoke 
a gift to his wife stante matrimonio, ib. note 165. 
Donations by wMb to husband not irtetocable By Aa- 
tideatkm, 143,' 35. 

RttODIA Lex df jattu, 673, 55. ContrflbutM of 
owners of ship and. goods, fvr loss of goods thipoii'ii 
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over board in a stormy ib. Goods liable to contribu- 
tion, bowever small in weight, as diamonds, &c. ib. 
What goods do not suffer estimation, G74, 55. Va- 
luation of goods saved and ejected, bow fixed, ib. 
Whether jacitis may be made where the owner ob- 
. jects, ib. Where the ship is lost after ejection, and 
part of goods saved^ ib. Contribution for ransom 
where ship captured, ib. 

RI£V£RS, punishment of those paying black liiail to, 
1050, 64w 

RIGHTS, division of, and the several ways by which a 
right may be acquiced, 217, 1. Heritable and move- 
able rigua, 240, 1. Constitution of heritable rights, 
255, 1. See Property. Feudal Rights. Chiuter. 
Seisin. 

RIOTS, cognisable by the sheriff, 77, 4 ; iJso by jus- 
tices of peace, 83, 13. Imprisonment ex incontinenti 
in cases of riots, 86, 17. Jurisdiction of magistrates 
of boroughs in petty riots, 88, 21. 

RIOT Act, 1033, 29. Who liable for damages done by 
mobs, and how they may be recovered, ib. notes f , 
195 ; 1034, note 196. Prescription of offences under 
the act, 1077, 110. 

RISlC, in contract of loan, 595, 19 ; commodate, 596, 
20 ; deposite, 598, 26. Of consigned money, 602, 
31 ; in pledge, 604, 33 ; in the contract of sale, 643, 
7- 

RIV£RS, navigabUy are res publica, 221, 5 ; also their 
bed or alveux^ and their banks so for as necessary for 
navigation, ib. ; right of the conterminous proprietors 
to the banks as an accessory, ib. Where the river 
deserts its first channel, ib. ; who has right to the old 
channel, ib. Right of proprietors oq the banks to 
build bulwarks, ib. Public or navigable rivers are f n- 
(er regalia^ 356, 17 ; nature of the king's right, 357, 
17. Smaller rivulets ure juris privaii^ ib. Servitude 
aqiuehaustusy 435, 13. Restrictions against divert- 
ing the course, or altering the bed of a running 
stream, ^, 13, note f, 195. 

ROAD. Nature of the servitudes iler, actus^ via, 434, 
12. Servitude of a foot road, a horse road, and cart 
or coach road, ib. Public road or king's highway, is 
ptiblicijurist ib. The right of a private road consti- 
tuted by servitude cannot be altered prejudicially to 
the dominant tenement, ib. Power to inclose or shift 
a servitude foot road, ib. note f . Power of the ser- 
vient tenement to put swing gates on a servitude 
road for carts and cattle, 435, note 191. Restriction 
of the servitude to the special use of the dominant te- 
nement, ib. 

Roads or highways are regulated by the justices, 
84, 14 ; statute work, ib. ; assessment, ib. See High- 
. wvyBm 

ROBBERY or Southrief, 1050, 64 ; capitally punish- 
ed, ib. The same punishment extended by old law 
to the payers of black mail, ib. Hership or masterful 
driving off cattle, ib. Somers and gypsies, ib. Pira- 
cy, It kind of robbery, ib. 65. Robbery of the mail, 
1048, note *. Prescription of the crime, 1078, 110. 

ROLL of Freeholders, 78, 5. 

ROMAN Catholics. See Pkpists. 

ROMAN Law, its authority and history, 10, 27.; ito 
auth<Hity in Scottish law, 17, 41. 

ROUP, Public^ sale by) 639, 2, note 97. Articles of 
roup, 640, note 97. 

ROYAL Borough. See Borough. 

ROYAL F]sh» 223, 10, et seq. 

ROYALTY, lands of, 79, 7. 

RUBRIC of statutes, effect of, 21, 49. 

RUINOUS Houses, triennial prescription of the pro- 
perty of, 765, 18. 

RUNRIG Lands, division of, 677, 59. 

RURAL Servitudes, 431, 6. 

S. 

SABBATH-DAY, pro&nation of the^l027, note. 

SALARIES or appoinUnents of judges and public of- 
ficers, 97, 3^, 38. Whether arrestable, 732, 7; 793, 
note *• Salary to tutors and cmrators not demand- 
able, 187, 32, note ** 



SALE, contract of, its nature and definitimi, 639, 2. 
The property remains with the seller till delivery* ib. 
What things may be the subject of sale, 640, 3. Sale 
of goods abroad, afterwards smuggled into this coun- 
try, ib. note*. Whether under a sale of run goods 
the buyer has a claim of damages for non-<leli very,. 640^ 
641, 3, note * and 99. Where smuggled goods are 
delivered, 641, 3, note 99. Want of permit, ib. The 
price must be in current money, 641, 4. The mode 
of fixing it may be settled by the parties, ib. ; 648; 
4. Where it is left to the buyer, ib. Gooda oommis- 
sioned at the lotvest price^ ib. note 100. Price of 
grain as settled by the fiars, 642, 4. Earnest, its ef- 
fect upon the contract of sale, ib. 5 ; whether it im- 
putes in part of the price, ib. Licking of thumbs, ib. 
The agreement on the price does not pedect the con- 
tract, 643, 6. 

Periculum rei vendU€e^ nondum iradiiae^ est emv- 
torisy 643, 7. Seller's chum for price where the 
subject perishes before delivery, ib. Exceptions to 
the rule that the risk before delivery is with the 
buyer, ib. 1st, Where the seller is in fiuilt, ib. Ne- 
glect of instructions, or cndinary precautions, as to the 
carriage of the goods, ib. note 102. Ne^^ect of no- 
tice of shipment, ib. Mora in delivery, 644^ 7. La- 
tent insufficiency of the subject, ib. 2dly, Where 
the risk is by the contract laid upon the seller, ib. 
3dly, Where the commodity is sold aa a fungible^ ib. 
note 104. 

. Delivery of the thing sold, real and symbirficd, 
644, 8. It completes the tranafermce, ib. De- 
livery of goods in the hands of a third party, whar- 
finger, warehouse-keeper, &c. ib. note 105. Notice 
to the custodier, ib. Transfer of goods in a hood- 
fed warehouse, 645, note 105. Whiere the goods 
are the property of the occupier of tb^ waieboose^ 
ib. Where the subject is in the possesaaon . of the 
seller or his servants, ib. Whether the transfereace 
incomplete till payment of the |Hice, 645, 8 ; where 
there has been actual delivery, ib. note 106 ; where 
the delivery is constructive^ ib. Right of seller to stop 
the goods in transitu in the latter case, ib. How thii 
right may be barred, ib. Endurance of the transitms 
where it is not barred, ib. Delivery of part, ib. 
Where goods lodged by buyer in a bonded warehouse, 
ib. Power of the buyer to reject the goods in tram' 
situ when he finds hiihaelf insolvent, ib. Right of a 
bonajide purchaser where the seller was not proprie- 
tor, 646, 8i Delivery uln dolus dedit eausam contrac* 
tuif 66k Where the buyer knows himself insolvent, 
whether it is a bar to the transference, ib. note 107. 
Restitution to the seller on the ground of fraud, ib. 
Implied wirrandioe in case of eriction, ib. 9. 

Actio redhibitoria and quanti minoris^ 647, 10. 
Latent fault or insufficiency in the goods, ib. Notice 
by the buyer to the seller of the defect, ib. Undo: 
what cireumstances the buyer may demand afaatemsot 
of the price, ib. note 107. 

Conditions in the contract of- sale, 647, 1 L Pas- 
turn legis commissoriae, ib. C<mditioDs resolutire od 
suspensive, 648, 1 1. Distinction between them is 
questions with third parties, ib. note 108. PaOsm 
de retrovendendo, ib. 12. 

Quinquennial prescription of sales, locntkn, kc, 
767, 20. 

Retention of a conveyance by the granter in secs- 
rity of the price, 719, 3. 

Sale of growing corns completed by ajrmbolical de- 
livery, 745, 22, note 328. 

Sale of minors heritable or moveMe estatehytatan 
• or curators, whether competent, 173^ 17. Wbedier 
the court will interpose their antbontv, ib. note 899. 
Action of sale of pnpirs estate, 174, 17. 

Sale of Poinded Goods, 746, 23 ; 747, nsle 
831. 
SALE by Auction, 639, 2, note 97. Pitindpks hj 
which such sales are regulated, withregiidtotM 
bonajides of the expoaer and bidders, ib. BiMf 
the price by white bomieta, ib. ChaOenge ef flki 
effiscted under a.fictitioaB and unreal eonpelituB, ft^ 

A bankrupt cannot bid for hia estate at a «bbflii 
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tnutee under a sequestration, ib. Combination a- 
mong the offerers to smother competition, ib. Rights 
of the parties under the articles of roup, 640, note 97. 
Of (he succeeding offerers where the highest offerer 
foils, ib. Construction and effect of the clause, that 
the subject shall be exposed ** during the running of 
a half-hour sand-glass,** ib. 

SALE and Ranking, Judicial, of land estates under the 
acts 1681 and 1690, 574, 59. Requisites by these 
statutes, ib. 60. Who may pursue it, ib. How the 
process may be followed out where the pursuer dies 
or forbears to insist, or where a nullity in his title, ib. 
note 372.. The summons must include the whole 
lands, 574, 60. Where it proceeds against the estates 
of two different debtors on one summons, where they 
are bound by the same deed, 575, 60, note f • Re- 
quisite of the debtor s bankruptcy and insolTency, 575, 
60. 

Nature and form of the action of sale on 1690, 
576, 62. Who must be called, ib. Ranking of credi- 
tors and their preferences, ib. 62. Proof of the bank- 
ruptcy, and of the yearly rent and value of the lands, 
ib. First and second terms for the creditors to pro- 
duce their mterests, 577, 62. Decree of certification, 
ib. Prohibition against separate adjudications during 
the dependence of the action, ib. note 375. Fixing of 
the price and warrant of sale, 377, 62. Intimation 
of tne sale, ib. Proceedings at the sale, 578, 62. 
The common agent cannot become offerer, ib. note 
376. Recourse on the second and lower offerers, 
where the highest bidder fails, ib. note 377. Sale 
before the ranJcing is concluded, ib. note f . 

Judicial purcha^rs, how secured, and the lands dis- 
burdened of all debts of the bankrupt, 578, 63. 
Conveyance of the debts by the creditors to the pur- 
chaser, 578, 63. Effect of the warrandice in such 
conveyances, ib. Consignation of the price by the 
purchaser, ib. note 1 1* How far the purchaser is se- 
cure against third parties not deriving their right from 
die bankrupt, 579, 63, note 379. Accumulation of 
the principal and interest of the debts in ranking upon 
the price, ib. note *. On whom does the expense of 
the sale fall, ib. 64. On whom the loss falls where 
the fund is diminished before division, 580, 64, note *. 
Effect of litigiosity in ranking and sale, ib. 65, Ap- 
plication of the mtjam pendente lite nihil innovandum, 
ib. note 382. Effect of the decree of sale as a com- 
mon adjudication for all the creditors, 581, note *. 
Judicial sale is competent only before the Court of 
Session, 60, 19. See Ranking. Competition. 

Judicial sale at the instance of apparent heirs upon 
the act 1695y 575, 61. It is competent to apparent 
heirs who have incurred the passive title of behaviour, 
ib. It is not barred by an entail not made real by 
infeftment, ib. note 373. Whether it may be carried 
on by the next heir where the pursuer dies, ib. On 
whom the expense ^1s where there is a surplus, 575, 
576, 61 ; or where the estate is bankrupt, ib. War- 
rant for payment of surplus to the apparent heir, 576, 
61. 

SALE and Valuation of teinds, 488, 31. Rules for 
fixing the price, -ib. Title of the purchaser, 496, 38. 
Nature of the warrandice, ib. Commission for the sale 
and valuation of teinds, 1 09, 2 1 ; 1 1 0, 22. See Teinds. 

SALMON, property in, by occupancy, 223, 10. Slay- 
ing of salmon in forbidden time, 1039, 39 ; 1049, 62- 

SALMON Fishing is inter regalioy 354, 15. Clause 
cum piscationibus is a sufficient title for constitut- 
ing a right to salmon fishing by prescription, ib. The 
right may exist without the property of lands, 355, 
15. Forbitlden times of fishing, ib. Cruive fishing, 
how regulated, ib. Prohibited modes of fishing, ib. 
note 86. See Fishing. 

SALTERS and Colliers, their state of servitude un- 
der the old law, 207, 61 : 208, 61. They have not 
the same privileges as ordinary servants, 209, note *. 

SANCTUARY. Holyroodhouse a sanctuary from per- 
sonal diligence, 1009, 25. The debtor is protected 
for the first 24 hours, but thereafter must be entered 
in the books of the abbey-bailie to prolong the pro- 
tection, ib. note §• King's debtors have not the pri- 



vilege, ib. ; nor criminals, nor fraudulent debtors, ib» 
The King's castles have no privilege of sanctuary, ib. 
Whether the sanctuary protects from meditatio Jug€e 
xoarrant^ 42, note f . 
SASINE. See Seisin. 
SATURDAY'S Slop, 355, 15. See Fishing. 
SCANDAL, or verbal injury, 1059, 80. Its punishment, 
1060, 81. Actions for scandal how far peculiar to the 
commissaries, 115, 30. Competency of, before other 
courts, 116, 30, note 131. See Injuries. 
SCHOOLS, Parochial. Jurisdiction of the presbytery 
over them, 1 12, 24. Heritors bound to provide school 
and salary to the schoolmaster, ib. Power of the 
commissioners of supply to do so on application of 
the presbytery where heritors fail, ib. How school- 
house may be removed, ib. note 126. The i>Hmii^^p 
and superintendence of schoolmaster vested in the 
presbytery, 1 12, 24. How &r their judgment rabject 
to review, ib. note 127. See App. No. 9. 
SCHOOLMASTER, Parochial, by whom appointed 
and salary provided, 112, 24. His conduct subject to 
the presbytery, ib. notes 126, 127. Abridgment of 
act 54 Geo. HI, making provision for schoounasten, 
and regulations for parish schools, App. No. 9. 
SCOTSMEN domiciled abroad, whether they have a 
forum in this country in dvil matters, 36, 19 ; in cri- 
minal, 38, 19. Succession to Scotsmen dying abroad, 
873, 4. 
SEA and Shores are inter regalia, 221. 6. Effect of a 
boundary by the sea or sea-shore, 358, note 91. 
How far tlie sea-shore is held to extend, 357, 17. 
SEA-Greeas, whether inter regalia, 357, 17, 
SEAL of Cause, constitution of corporations in rojral 

burghs by, 214, note 260. . 
SEALING of Deeds, 609, 7. 
SEALS of the different courts, 74, 39. King's signet, 

Exchequer signet, ib. 
SEALS under which signatures and royal grants are 
passed, 342, 82. Such as pass by the great seal, 343, 
83. Such as pass by the privy seal, ib. 84. Quarter 
seal, ib. 85. Seals are to royd grants what subscrip- 
tion is to grants from subjects, 344, 86. 
SEAMEN, their claim for wages byjiersonal action, 

and hypothec on the freight, 605, 34. 
SEARCH Warrants for suspected persons, 86, 17, 
SEATS in a church, property in, 222, 8 ; whether he- 
ritable or moveable, 242, 5, note f . Rig^t of the 
patron to a seat, 104, 13, note 115. The right piuees 
as pertinent of the lands to a purchaser, 352, 11. 
Whether the owner may dispose of the right, ib. Divi- 
sion of the church area, 353, 1 1 ; principle on which 
the allotment is made, ib. note. Whether a seat in a 
burgal church may be disposed of where the owner 
means to change his residence, ib. Whether the right 
descends exclusively to the heir-at-law, ib. note 85. 
Who bound for the repairs of the area, ib. note 86. 
Who has the disposal of the area, ib. See Church Area. 
SECEDING Congregations are not corporations, 215, 
note. Acquisition of property by them, and how they 
may pursue, ib. Sentences of their church courts, ib. 
Rights of the majority and minority in case of schism, 
ib. note 261. 
SECONDS in a duel, 1043, 49. 
SECULAR Clergy, 98, 3. 

SECURITIES, Heritable, 407, 2. Creditors receiving 
payment must assign all the securities to the person 
who pays, unless the assignation be to the aasigner'a 
hurt, 727, 11. See Heritable Securities. 
SEDERUNT, Acts of, their nature and authority^ 16, 
40 ; quorum of the judges at passing them, 58, note 46. 
SEDITION, Crime of, its nature and punishment* 
1033, 29. Act against administering unbwfnl oaths, 
1033, note * ; against seducing soldiers, ib. Riot 
act, 1033, 29; 1077, 110. Damages sustained by 
riots, who liable for, 1033, notes f, 195 ; and 1034, 
note 196. Verbal sedition, or leasing nuJdng, lOSS, 
29. 
SEDUCTION. Claim of damages by a husband against 
the seducer of his wife, 591, 13, note*. Howtiie daim 
may be barred, ib. note 9. Seduction of an anmarrie<t 
woman, damages for> ib. note *. 
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SEISIN, eMeotial to the conatitaiion of a feudal right, 
265, 17. Precept of seiain, 276, SS. Any person may 
act as bailie in giving aeiain, 277, 33. fiequiaitea of 
the precept, ib. Vanal must he specially named and 
designed, ib. notes *, 44. Specification of the lands, 
ib. note 44, 45. Holder of the precept praaumed to 
be attorney for receiving possession, 278, S3. Whe- 
ther seisin essential in grants to corporationa, 278, 34, 
note 46. ^istnunent of seisin, ib. 34. What parti- 
culars it certifies, ib. 35. Ceremony at taking seisin, 
ib. 279. Requisites of the instrument, 279, 35, notes. 
Sjrmbols of infeftment and reagnation, 279, 36. Sei- 
sm must be taken on the ground, 280, 36 ; and given 
by tlia superior's bailie, ib. 97. A seisin is no evi- 
deaoa without its warrant, 261, 88. Exceptions to 
tJys rule, ib. Seisin propriia manibus, 279, 35 ; 
flSl, 38. Seisin on precept of dare contiai, 281, 38. 
SeUa IB buigage tenement ib. 

Registration of seisins, 282, 39. Tbev must be 
laoof^od within sixty days of their date in tne particu- 
lar regiater, ib. 40. Effect of omission to record, 
289, 40. Burgage seiains must be registered in the 
borgli court books, ib. 41. The magiBtrates and not 
the clerk-register have the charge of these books, 284, 
41. Remedy where burgh is without magistrates, ib. 
Preference i^ seisins according to the date of regis- 
tration, ib. 42. Correction of clerical error in the re- 
cord, ib. note 57. Proof of irregularity in recording, 
ib. note 58. Minute-book to be kept by the keepers 
of the registers, 285, note *. The date of entry in 
the minute-book is the date of recording, ib. Effect 
of erasure in the attestation of recording, and in the 
record itself, and insertion out of the order of the mi- 
nute-book, ib. note 59. An extract from the regis- 
ter is probative unless forgery alleged, ib. 43. Where 
principal seisin lost, how it may be renewed, 286, 43. 
llie crown's right complete without seisin, ib. 44. 
Seisin in a right of patronage, ib. One seisin may 
aerve for several contiguous subjects, 286, 43. Ex- 
ceptk>ns to this, ib. et seq. Whether two seisins 
aeoessary in two conterminous subjects if tliey are of 
different kinds, 287, 44. Discontiguous subjects re- 
qniro separate seisins unless united by charter of union, 
ib. 45. 

Place of taking seisin, 287, 45. IfnoplacespedBed 
in the charter, ib. Where lands hold of the crown and 
lie in diflerent counties, ib. Lands incapable of 
union, 988, 45. Symbob necessary where there is 
a charter oiP union, ib. Where part of united lands 
sold, ib. Separate seisins not required where lands 
erected into a barony, ib. 46. It is by seisin alone 
that dw feudal right is completed, 289, 48. Where 
aeisin taken on an indefinite precept a me or de 
0M, the right is presumed base, 401, 16. Confir- 
mation of such seisin, ib. A seisin on a public right 
unconfirmed is inept after a general service, which 
carries the procuratory and precept as still unexhaust- 
ed, 839, 63, note 493. See Confirmation. 

SEISIN Ox, 851, 79. 

Self-defence, homicide in, 1040, 41. 

SELF-MURDER, 1041, 46. 

SELLER. Diligence prestable by him under the con- 
tract of sale as to the transmission, &c. of goods, 643, 
644i, 7, notes. His right of stopping in transitu, 645, 
note 106. See Sale. 

SEMIPLENA ProbatiOf what held as such in a ques- 
tion as to the paternity of a bastard child, 155, note 
180. Cases in which the CMtber's oath in supple- 
ment has been allowed or disallowed, 972, 14, note 
53. 

SENATORS of the College of Justice, 55, 12. 

SENTENCE Money accruing to judges, 97, 37, 38; 
BOW prohibited, ib. 

SENTENCES, Criminal, time within which they may 
be put in execution, 1073, 102 ; 77, 4, note 83. Sen- 
tence on conviction for high treason, 1030, note* 

SENTENCES, or Res JudicakB, 992, 1. Sentence of 
the Court of Session, when final, ib. 2. Limitation 
of the time for appealing to the House of Lords, ib. 
note 105. In what cases the Court of Session may 
review and reduce its own decrees, 993, 8. Sentences 



of the Lord Ordinary, 994^ 995, 5, notes 100« HO. 
Decrees in absence, their effect, 995, 6. Sentences 
of inferior courts have not the effect of re* judicala 
as to the supreme court, 996, 7. Suspension and 
reduction of decrees of the Court of Session, ib. 8, 

S£NTENTIA contra ninorem indefrnwm Uia nul' 
la C6/, 929, note 7. 

SEPARATION, Judicial, SLtnetua et toro betwixt hus- 
band and wife, 131, 19. Aliment to the wife doriag 
the dependence of an action of reparation, ib. note 
151. kfibct of separation, legal or voluntar}% in vali- 
dating the wife's penonal ebligationi, 136, 25. Ef- 
fect of such obligationa against the husband, ib. Vo- 
luntary coDtncts of aefwratioii, wbtther savoeaUe, 
14^ SO. Power of wife to punne a judicial aapan- 
tion alter such contract, 141, note *• Action by her 
for the aliment agreed npon ki the oontnc^ ib. note 
162. Whether she has any action where no aliment 
has been agreed npon in the contract, ib. Wbtther 
such contracts revocable after death of either paiiy, 
ib. note 163 ; or where the proviaiooa are groaaly un- 
equal, ib. Husband's power of revoking not attamble 
by creditors, 142, 31, note 164. Effect of provisions 
to the wife imder such contracts aa againat cnedi- 
ton, ib. 

SEPTENNIAL, limitation of, cautionary engagements 
by 1695, c 5, 708, 22. The benefit cannot be re- 
nounced by him entitled to it, ib. Evaaion of the 
statute, ib. In what cases the limitation doca not take 
place, 769, 23, notes. It does not apply to judidsl 
cautioners, nor to the relief between co-cautioners, ib. 
In what respects this limitation differs from prescrip- 
tion, 770, 24. Whether it can be intempted, ib. 
Acknowledgment of the debt by the cautioner, ib. 
note 373. Effect of diligence within the aoven yca», 
ib. notes *, f , and 374. 

SEQUELS and Multures, 438, 19. See TUriMS. 

SEQUESTRATION, Judicial, of land estates, 571, 
55. Whether it can be awurded by a Lmd Ordi- 
nary in time of session, ib. note 365. Natura of the 
diligence, 571, 55. In what drcumatanoea it is com- 
petent, 572, 55. Wliere a party ia in posaesaion, 
ib. note 365. It is not granted sununarily, or with- 
out inquiry into the foundation of the daima, ib. 56. 
The estate must be before the court upon the dili- 
gence of creditors, ib. Nature of auch diligence as a 
foundation for sequestratmn, ib. Wliere a judicisl 
sale by an apparent heir is in dependence, ib. note 
366. Factors on sequestrated estates, ib. 57. How 
they are named, ib. Who are disqualified for the of- 
fice, 573, 57. Their power of removing tenants, ib. 
Rules by which these factors must conduct themselves, 
ib. 58. Thebr responsibility to diligence, ib. They 
cannot purchase any part of the estate when bros^t 
to sale, ib. note 37a Tlieir salary, 574, 5a 
Factors sometimes named by the court where thsre 
is no sequestration, ib. 

Sequestration of moveahlee, 60S, SO. Volnatsry 
or judicial, ib. In what it diffeis from deposits^ ib^ 
Diligence due by the sequestree, and remuneratioa for 
his trouble, ib. 

SEQUESTRATION by hmdlord for Ua rent, 389, 61, 
notes ^ and 146, 147. See Hypothnc 

SEQUESTRATION, MercantUe, gcnaial idea of the 
process of, 962, note X i fi^> D<>te f ; whether it kai 
the effect of an arrestment for all the creditors, 742, 
note 318. Interruption of preseriptien byprodnctioa 
of the claim in a sequestration, 782, note *• 

SERVANT. Rights of servants aro Umited only by 
their voluntary engagements, or bv atatutn, 209, (NL 
Necessary servants, ind%ent chilmren, vugiants, col- 
liers and salters, ib. 61. VolunUny aai lants, 209^ 
62 ; how the period qf their engagement is pfOfad, 
ib. note f ; apprentices, 209, 62 ; effect of indeatBics 
entered into by a minor mbes^ ib. Powers of tk 
master over his servants, ib. and 210l ObliaatisBs 
betwixt master and servant, 650, 16w How nr ssr- 
vants competent as witnesses for their Bmsler, 960^ 
25, note 76. Servants and day laboniia% whether 
may be compelled^ by the justioea to aiw^ 89^ 13, 
note 89. Jurisdiction of the jnatieaa in 
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batnroeB nuMter and Mrrani, ik. See Matter aad Ser- 
vant. 

Servant wageSf how hi pririleged debts, 906, 4S. 
Fwm aeryanta^ ib. note § ; extent of die ptefenence, 
ib. ; where they are hired by day for the htoreet, ib* ; 
note 641 ; artisans, overMers, hkire no preference, ib. 
note §• Wages of fann servants are (HreferaUe to 
landlord's hypothec, 387, note 143 ; bow iar wages 
are arrestable, 732, 7. Prescription of serrants' wa- 
ges, 763, 17. 
SERVICE, Judicial, of beira, 836, 59. Brief of in- 
qoflstyib. Efiect of pnUication of Oie brief, 837^ 60. 
imcediire by one baling interest to be called as a 
party, ib. AdTocatkm of the brief to the Court of 
Session, ib. No objection can bar the seryice, unless 
instantly verified, io. Procedure before the inqneal, 
ib. The brief must be retoured, otherwise the ser- 
vice is incomplete, ib. 61. The derk must, along 
with the verdUct, deliver into Chancery the original 
daim of service, minutes and depositiooB, previous to 
the retour being delivered, 838, 61. Brief of mort- 
ancestry, ib. 62 ; distinction between a general and 
special service, as affecting the right of a party to ap- 
pear and oppose, ib. note 492. How &r a party wrong- 
fully oj^KNung a service is liable in damages, ib. Ser- 
vice, general and special, 838, 63. General service^ 
what it carries, ib. It vests no right which requires 
seisin, 839, 63. Where there is a prior seisin on a pub- 
lic right unconfirmed, ib. note 493 ; whether it carries 
the personal obligation in a heritable bond completed 
by seisin, so as to entitle the heir to adjudge, ib. note 
494. Special service^ what it carries, 839, 63. Dis- 
tinction between a general service and a service in 
general, ib. 

To whom the brieves must be directed, ib. 64. 
Direction of brieves to the macers now prohibited, 
and such brieves now directed to the sheriff of Edin- 
burgh, 840, 64, note 495. Advocation in a competi- 
of brieves, ib. The clerk to a service before the Lord 
Ordinary on advocation, or the sheriff of Edinburgh 
on commission, must be a writer to the signet, ib. 
Proclamation of brieves, 840, 64. Formeriy brieves 
were necessary only in special services, now in both, 
ib. 65. 

Heads of the brief to be answered in a general ter^ 
Vfce, 841, 66. Whether the ancestor died at the 
fiuth of the king, ib. ; this requires no particular 
proof, ib. Whedier the claimant is neit and lawful 
heir, ib. ;'this presumed, unless there is evidence to 
the contrary, ib. 

Heads of the brief to be answered in a special ser* 
vicey ib. 67. That the ancestor is dead, seised in the 
lands, ib. ; who is the superior, 842, 67. By what 
tenure the lands are held, ib. ; what is their old and 
new extent, ib. Whether the user of the brief be of 
lawful age, ib. In whose hands the fee presently is, 
ib. 

Service cum benefido inveniarii, 843, 68. 
Service of a Tutor of Law, form of, 166, 6. 
Service of a Widow to her terce, 460, 50. Pre- 
scription of retours and processes of error, 766, 19. 

A service to one who at his death was not in the 
full right of the subject, is ineffectual, 846, 73. The 
jut crediti of the heirs of provision is vested without 
senriee, ib. The service mast describe the special 
character of the heir who claims, 847, 74, notes, p. 
848^ *, and 515. A special service includes a general 
one of the same kind and character, 848, 75. The 
next in blood may serve heir, though it be possible 
that a nearer heir may afterwards exist, 849, 76. 
Certain subjects and rigiita are establisbed in the heir 
without a service, ibu 77. A general service ie com- 
plete with seisin, 851, 78. A special one must be 
completed by seisin, ib. 

See Bfnrficium InveniarH. Heir. Entry. Mis- 
sive Title. 
SERVICES, Personal, by vassal to superior now abo- 
lished, 300, 2. Exception, ibw note |. Prescription 
o# sendees, ib. note 68. Mill services, 4S8^ 19. Te- 
■aet^a liabiKty for servieea and public burdens^ 375, 
42. 



SERVIENT and Dominant Tenemanta, 430, 5- See 
Scrvitudfis 

SERVITUDES, definition of, 427, 1. Negative and 
positive, ib. Natural servitudes, ib. Legal servi- 
tudes, ib. Conventional servitudes, 428, 3. How 
positive and conventional servitudes are constituted, 
ib. notes, 182, 183. Servitude by reservation, ib. 
note 182, 430, note 187. How they are made ef- 
fectual against singular successors, 428^ notes 182, 
183. Servitudes by grant and prescription, 429, 4. 
Where they are by grant they are goremed by the 
tenor of it, ib. Where by prescription they are re- 
gulated by the measure of the possession, ib. How 
servitudes by prescription may be extended beyond 
former usage, ib. note 185. Real or predial servi- 
tudes, ib. 5. Personal aervitude upon a pmdial te- 
nement, as of pasturage, &c ib. In this servitude 
there must be a dominant and a servient tenement, 
430, 5. They cannot pass without the property of 
the dominant tenement, or of another tenement ca- 
pable of receiving benefit by it, ib. note 186. Title to 
prescribe a servitude of pasturage, ib. note *• Ac- 
quisition of a servitude by a royal burgh for the use 
of the burgesses, ib. 

Predial servitudes are either rural or urban, 431, 

6. Chief urban servitudes of the Roman law, ib. 

7. Tigni immittendi and oneris^/erendi^ ib. Cor- 
responding servitudes of our law, ib- 8. Whether the 
owner of the servient tenement is bound to repair it 
for the use of the dominant, ib. Servitude Mtilikidiiy 
432, 9. NoH nffidendi luminibus et aliius nan id* 
lendif ib. 10. Whether a person is bound to allow 
his property to be oTcrshadeid by the trees belonging 
to a conterminous heritor, ib. note 188. Obligations 
on the proprietors of a house in floors belon^ng to 
different persons, 433, 11. Power of the iadivklual 
proprietors to make alterati<ms on their respective 
properties, ib. notes f , 190. Obligations to support 
the roof of the highest story where it is divided mto 
separate garrets among the different proprietors, 433, 
11. 

Rural servitudes f 434, 12. Servitudes iiineris^ 
actus t vi€By 433, 11. 

Public roads vn juris publici^ ib. Whether a pri- 
vate road affected by a servitude can be altmed, ib. 
Where it is merely a foot-road, the ground through 
which it passes may be inclosed, ib. Whether it may 
be shifted, ib. notes f , 191. Use to be taken by the 
dominant tenement wider a aervitude itineriiy 435, 
note. 

Servitudes aquceductus and agutehaustuSy 484^ 13. 
How acquired, 435, note *• Servitude of a dam, 

435, 13. Power of the proprietor of a stream sub- 
ject to the servitude aqucehaustus to cover a part of 
it, ib. note 194. Wbei« a nmning water is a bound- 
ary, one proprietor cannot divert it without consent of 
the other, 435, 13, note f ; nor alter ite bed to the 
prejudice of an inferior heritor, ib. note 195« 

Common pasturage^ 435, 14. The proprietor 
of tlie dominant tenement cannot communicate the 
servitude to cattle and sheep not his own, ib. note 196. 
In this servitude action of sowroing and rowming is 
necessary to ascertain the several proportions, 436, 
15. How common pasturage may- be constituted, 

436, 14, 16. Where one 1ms the sole right of pro- 
perty, and others a servitude, there may be a division 
of commonty, 675, 57. Serritude of feal and divot, 
and of fuel, 437, 17. Limitation of the use under 
this servitude, ib. note 199. Whether these loner 
servitudes are incladed under the greater of common 
pasturage, 437, 17. 

Servitude of thtrlagCf 437, 18. General quali- 
ties of an servitudes, £l7, 33. They are stricti juris, 
ib. They must be for the adwtage of the dosHaant 
teneasent, ib. Whether vicinity Is required hi the 
dominant and servient tenements, ib« All servitudes 
must be used in the way least burdensome to the ser- 
vient tenement, 448, 34. The rule, unagtuBfue 
gUba servitf bow qualified, ib. 

Negathe 8ernhule$^ peculiarities ef theaa, 449, 85. 
HoweftctaalagaioitsingidarsacceseorB,!^ Where 
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constitnted by written contract, ib. note 214. By nn 
improbative letter, ib. Whether inferred from a build- 
ing plan, ib. Negative servitudes cannot be acquired 
by prescription, 449, 35. Abstainbg from a certain 
use of property, no ground for inferring a restriction, 
ib. Res sua nemini servity 450, 36. 

Various modes by which servitudes are extinguish- 
ed, ib. 37, ConfusionCy ib. Where the right of the 
grantor is temporary, it fells with it, ib. By extinc- 
tion of the dominant tenement, ib. By discharge or 
renunciation of the donunant tenement, ib. They are 
lost non utendOf or by the negative prescription, 451, 
37. Nature of the non-usage sufficient to extinguish 
the servitude, ib. Thirlage extinguished by a clause 
cum molendinis et muliuris in a charter from the pro- 
prietor of the lands and mill, 452, 38 ; unless the 
vassal has subsequent to the grant paid insucken ntul- 
tureSf ib. Personal servitudes, 454, 39. Negative 
prescription of a right of servitude, 760, 12. See 
Thirlage* Liferent. Courtesy. Terce. Common- 
ties. 
SESSION, Court of, in what sense supreme, 27, 5. Its 
origin, 54, 10. How called the session ^ ib. Changes 
in its constitution, ib. 1 1. Its powers transferred to 
the dail^ council ^ 55, 11, College of justice model- 
led after the parliament of Paris by James V* ib. 1 2. 
The judges denominated Lords of Council and Ses- 
sion, ib. Number of the judges, 56, 13. One half 
formeriy churchmen, now all laymen, ib. Judges 
elected by the king, 56, 14. Their requisite qualifi- 
cations and trial, 57, 15. Judges no power of reject- 
ing presentee, ib. Extraordinary Lords, ib. 16. Now 
disused, ib. Quorum of the judges, ib. Changes on 
the constitution of the court by 48. Geo. 111. c. 151, 
50.Geo.IIL c 112, and 53. Geo. III. c. 64; 57, note 
46. Division into two chambers, ib. Quorum in each, 
ib. Permanent Lords Ordinary, 58, note. Ordinary 
on the bills, ib. Communication betwixt the two 
divisions in cases of difficulty, ib. How the court 
proceeds where there is not a quorum, or where there 
is an equality, ib. Quorum in framing acts of sede- 
runt, ib. 

Universal jurisdiction of the session in civil causes, 
59, 18; in elections of magistrates and commissioners 
of supply, ib. ; in complaints against sheriffs and clerks 
at elections for false returns, ib. ; in questions as to the 
effect of charters and gifts from the Crown, ib. Cases 
incompetent to the s^sion as interfering with juris- 
diction of Exchequer, ib, note 49. Actions peculiar 
to the session, 60, 19. Causes to which it is com- 
petent only by review, ib. Concurrent jurisdiction, 
ib. How far its jurisdiction is supreme in degree, 
ib. 20. Power of reviewing its sentences by reclaim- 
er^ or suspension and reduction, ib. Their judgments 
subject to review by the House of Lords, ib. Ques- 
tion, whether their decrees subject to review of Scot- 
tish Parliament before the Union, ib. Criminal ju- 
risdiction of the court, how understood and limited, 
61, 21. In perjury and subornation of witnesses, ib* 
In falsehood and forgery, ib. In delicts, assythments, 
and fines when pursued ad civilem effectuniy 62, 21, 
note 57. It b a court of equity as well as of law, 62, 
22. Nobile officium, ib. Ministerial powers of the 
court, ib. 23. In appointing interim magistrates or 
sheriflls, ib. Power of the court in reviewing the 
judgments of the conmiissaries, 114, 28. The court 
has no consistorial jurisdiction prima instantiay ib. 
Cases as to interposition of the court to acts of tu- 
tors, &c. 175, note 212. Powers of the court as a 
commission for valuation and sale of teinds, 492, 34. 
Salaries of the judges are not arrestable, 732, 7. 

Appeals from the Court of Session to the House 
of Lords, limited time for, 992, 2, note 105. When 
competent against interlocutory judgments, ib. note 
104. Power of the Court of S^ion to regulate the 
interim possession and execution, ib. note 106* In 
what cases the court may review and reduce its own 
decrees, 993, S. Limited time for reclaimmg to the 
Inner-House against the Lord Ordinary's judgment, 
995, note 110. In the Bill-Chamber, ib. Form of 
reclaiming, ib^, Remedy where the reclaiming days 



have from mistake or inadverlenqr expired, ib. 
Mode of trial before the Session for foivery, 1061, 6a 

SESSION, Kirk, 100, 5. See Kirk-Seesion. 

SESSIONS, Quarter, of justices of peace, competencyof 
appeal frt>m, 29, note 15. Sessions or times of meet- 
ing of the justices of peace, 85, 15. Times and place 
for holding them, ib. Quarter sessiona, ib. Special 
or common sessions, ib. Quarter sesaions to be hdd 

' at the head burgh, ib. note 95. Power of reviewing 
judgments of special or common sessions, ib. 

SESSIONS or sittings of the several courts, andeot 
thnes of, 96, 35. Times of sitting at present, ib. 36. 

SET or Constitution of a borough regnhttes the election 
of the magistrates and counc^, 88, 20. How hr it 
may be altered by contrary usage, 19, note 12. 

SETT, process of, 674, 56. See Ship. 

SETTLED Account of minor after majority cannot be 
opened up against tutors, 178, note 217. 

SETTLEMENT (of the poor), various W9y% of ac- 
quiring it, so as to entitle to parochial relief, 210, 63, 
211, note *, et seq. 

SETTLEMENT or Testament, 882, 15. See Testa- 
ment. 

SETTLEMENTS and provisions in marriage-contraclB, 
817, 38; 818, 39, et seq. ^ee Heir of Provision. 
Provisions. 

SEXENNIAL Prescription of bills of exchange, 773, 
notes. See Bills of Exchange. 

SHERIFF. Origin of his office, 75, 1. His andeat ju- 
risdiction, ib. 2. His civil jurisdiction at present, 76, 
3. His criminal jurisdiction, 77, 4. His head conns 
at the head boroughs of shires or districts, 78, 5. His 
business at the Michaehnas head-court, ib. His mi- 
nisterial powers, ib. 6. In returning jnlies, executing 
writs from exchequer, striking the fiais of grain, in 
executing writs for election of membos of Fariiameat, 
ib. Interim sherifis may be iq^inted by Court of 
Session, 62, 23. Their accounts passed by excheqner, 
68, 32. 

Sheriff'-depuie improperiy so named, 32, 13. Sub* 
siituiesy ib. Sheriff-depute appointed by the Kingmi- 
der the jurisdiction act, 81, 1 1. Qualification, ib. 
Cannot be advocate in a cause frxHn his county, ib! 
Power to name substitutes, ib. To hold courts, ib. 
Must reside four months in the year within bis shire, 
ib. Where appointed for two shires, ib. note. Pro- 
hibition against holding other offices, 82» note. Can- 
not be elected member of Pariiament, ib. note 87. 
Deprivation for misbehaviour, ib. They hold their 
office ad vitam aut culpam^ ib. In what cases his 
jurisdiction is cumulative with the magistrates or dean 
of guild of boroughs, 89, 21 ; 91, note 106. 

SHERIFFS in that party why messengers so called, 97, 
38. 

SHERIFFS' Fees, 97, 38 ; now prohibited, ib. 

SHEWING the holding, acUon of, 300, 3. 

SHIP. Charter party or freighting of a ship, 650, 17. 
Claim for arrears as well as freight, ib. Wnen freight 
is due, ib. Lay days, 651, 17. Demurrage, ib. Ke- 
sponsibility of master for condition of the ship and 
skill of himself and crew, 599, 28. 

Bond or bill of bottomry on a ship, 651, 17. Effect 
of this obligation where the ship is lost, ib. 

Insurance of ship or goods, 651, 17. Policy of in- 
surance, ib. Obligations on the underwriters or in- 
surers, ib. Effect of fraud in the insured, ib> Fm- 
dulently sinking of the ship, ib. Claim for a partal 
loss, ib. 

Jactus mercium, navis levanda catua^ 673, 55. 
See Rhodia Lex. 

Hypothec on ship for repairs, 605, 34. It is compe- 
tent only for repairs done in a foreign port, 606, nole ^ 
Lien of shipwng^ts for home repairs, ib> note 31. It 
is excluded where possession has not been taken of 
the ship, ib. Hypothec of seamen on the freight for 
their wages, 605, 34. Hypothec or lien of the own- 
ers on the caigo for freight, ib. note 30. 

Stranded shipsy how preserved for the ownets, 226. 
13, note 9. In whom is the custody of such vesseb 
with the goods on board, ib. Puniahiiieat for pha* 
dering stranded ships, 1050, note ^. 
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Arrettikieiit of ships or goods on board must hare 
the ftttthority of the jadge-admiral, 728, note 283. 
Arrestment of ships on the stockg, 731, note_290; 
by a creditor of a part-owner, ib. 
SHIPMASTEUS, their responsibility under the edict 
nauiie^ caupones^ &c. 599, 28 ; for proper stowage, 
condition of the ship, and skiifal narigation, ib. Where 
loss happens damno fatally ib. What is considered 
as ineyitable accident to ft-ee from responsibility, ib. 

600, note 19. Limitation of their responsibility, ib. 

601. Who may be named shipmaster, 667, 43* His 
power to bind the owners for famishings or money 
borrowed, ib. 44, note 144. Limitation of his powers, 
668, 44. Shipmasters bind themselves as well as the 
exercitors, 669, 46. See Naul€B, Caupones. 

SHIPMENT of goods, notice of, by seller to buyer, 
644, note 102. 

SHIPOWNERS, their responsibility under the edict 
nautiBf caupones, &c. 600, 29. To what extent they 
are liable, 601, 29; 602, note 24. Their hypothec 
on the cargo of their ship for the freight, 605, 34. It 
is excluded by delivery, ib. Their preference where 
delivery is made to the trustee for the creditors of the 
merchant, ib. Right of part-owner to insist against 
the rest for a sale, or to purchase his share, 674, 56. 
Whether a part-owner has a lien over the share of 
another for advances, 659, note 135. Their responsi- 
bility in contracts made by their shipmaster, 667, 43. 
Where the ship is at home, or in a foreign port, ib. 
note 144. Extent of their liability, 668, 45, note 145. 
See Exercitors. 

SHIRES, head courts at the head boroughs of, 78, 5. 
Michaelmas head court, ib* Subdivision of shires in- 
to districts, ib. 

SHOOTING, maliciously, with intent to murder, maim, 
&c. 1041, note 203. Right of shooting game, 347, 
6. See Game. 

SHORE, Sea, is inter regalia, 221, 6. 

SICK Bill, liberation of a prisoner on a, 1000, 14, note 
120; it does not bar a cessio bonorum, 1010, note 

150. 

SIGNATURES, 342, 82. Meaning of the term signa- . 
ture, ib. They pass under certain seals in place of 
the King*s superscription, ib. King's superscription 
required to an original grant, 343, note. Signatures 
that pass by the great seal, 343, 83. Such as pass 
by the privy seal, ib. 84. Quarter seal, ib. 85. Ju- 
risdiction of the Exchequer in passing tiiem, 68, 32. 
Where the signature imports a conveyance of any new 
subject, ib. They are prepared and subscribed by 
the writers to the signet, 75, 39 ; 342, 82. 

SIGNET, King's, 74, 39. 

SIGNET, Writers or Clerks to the, 57, 15. Their pri- 
vileges as members of the College of Justice, 58, 17 ; 
liable to suspension by the court, 59, note 48 ; whether 
they may enforce their rules by stopping diligence at 
the signet, ib. They must subscribe all writs passing 
the signet ; also signatures and grants passing Exche- 
quer, 74, 39 ; 342, 82. They are clerks to all ser- 
vices before the Lord Orduiary on advocation, or the 
sheriff on commission, 840, note 495. 

SIGNING or Subscription of deeds, 610, 7, et seq. 
See Deeds. 

SILENCE or Taciturnity, extinction of obligations by, 
772, 29. 

SILVER and Gold Mines are inter regalia ^ 356, 16. 

SIMPLE Adultery distinguished from notour, 1045, 
53. Simple liferent, 455, 41. 

SIMULATE Gifts of escheat, 841, 80. To whom the 
objection of simulation is competent, ib. 81. How si- 
mulation is presumed, 342, 81. 

SINE quo non. Effect of the death, non-acceptance, 
or incapacity of one of several tutors named sine quo 
non, 185, 30. 

SINGLE Avail of the casualty of marriage, 309, 20. 

SINGLE Combat, proof by, 963, 2. 

SINGLE Escheat, 326, 53. See Escheat. 

SINGULAR Successors, transmission of rights by vas- 
sal to, 393, I. Meaning of the term singular iucces" 
sor^ ib. 789, I. Entry of singular successors with 
auperiofi 396, 7. Whether heir of last investiture a 
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singuiaf successor, 397, 7. How leases seeored 
against, 362, 25. Effect of ckinse of retention against, 
in a lease, 364, 29. Effect of tenant s rights from 
local custom against, ib. note 105. 

SINKING of Ships fraudulently, 651, 17. 

SIST on a bill of suspension, expiry of, 1003, 18, notes 
f , and 126. See Suspension. 

SITTING of the several courts, ancient times of> 96, 
35. Times of sitting at present, ib. 36. 

SKELETON Bill, 624, 28, note 69. 

SKENE, Sir John, his ancient laws of Scotland,' 11, 
31, f/ seq, 

SKILL of workmen, &c. under the contract of location, 
responsibility for, 649, 16. 

SLA INS, letters of, 1075, 105. 

SLANDER, or verbal injury, 1059, 80. Its punish- 
ment, 1066, 81. Actions fur slander, how far pecu- 
liar to tlie commissaries, 1 15, SO. Competency of, 
before other courts, 116, 30, note 131. Damages for, 
591, 7. See Injuries. 

SLAVERY. Servi in the Roman law, and nativi or 
bondmen in Scottish law, 207, 60. Colliers and salters 
formeriy in a state of slavery, 207, 6 1 ; 208, ib. The 
restraints upon them now taken off, 209, note **. 
A slave brought from the plantations acquires liis 
freedom on coming to this country, 210, note *. 

SLAYING of salmon in forbidden time, 1039^ 39. 

SMALL Debt acts, jurisdiction of the justices of peace 
under, 83, 13, note. Amount of the debt cognisable* 
84, note 92. Exceptious to their jurisdiction, ib. 
Cases competent, ib. Their decree not subject to ad- 
vocation, suspension, or appeal, ib. Reduction of such 
decree on iniquity, ib. Meaning of the term iniquity 
as here applied, ib. Time within which reduction 
must be brought, ib. Caution must be found, ib. 
Proceedings before small debt courts, 85, note 96. 
Abstract of the statute 39. and 40. Geo. III. for re- 
covery of small debts. Appendix, No. 8. 

SMITH'S Forge, riglit of, under the clause eum/abri" 
libusy 350, 8. 

SMUGGLED Goods, action denied for the price of, 
589, note 4. Where a merchant abroad sells goods 
afterwanis smuggled into this country, 640, 3, note *. 
No action for price where seller concerned in the 
smuggling, ib. 641, note 99. 

SMUGGLERS, punishment o^ for deforcement of re- 
venue officers, 1037, 35. 

SOCCAGE, an ancient tenure in Scotland, 13, 35 ; 
294, 5. Ancient charter of lands held soccage, Ap- 
pendix, No. 1. 

SOCIETY or Copartnery, 651, 18. Equality is the 
characteristic of the contract, 652, 19. Obligations 
on the partners, 653, 20. Dissolution of society, 
655, 25. Division of profit and loss, 657, 27. Incor- 
porated trading companies, ib. 28. Public companies 
not incorporated, 658, note 133. Joint trade, 658, 
29. Marriage is truly a society, 659, SO. See Part- 
nership. Marriage. 

SOCIETIES, Friendly, how constituted, 214, note ^ 
Their regulations must be sanctioned by the justices, 
ib. Sums due them by then* office-bearers are pre- 
ferable debts, ib. note 259. How this preference ex- 
cluded, ib. 

SOCII CRIMINISy proof of a criminal libel by, 1070, 
97, note 228. 

SODOMY, a capital crime, 1047, 57. 

SOLATIUM. Extent of damages awarded as a sola- 
tium, 592, 13. 

SOLDIERS, whether they may be arrested as in medi" 
tationejugee, 43, note 35. Act agamst mutiny and 
desertion, 73, 36. Courts-martial, ib. Act against 
seducing of, 1033, note *. 

SOLEMNITIES of written obligations, 609, 6, et seq. ; 
of notarial instruments, 615, 15; of executions by 
messengers, 616, 17. How far the omission of sta- 
tutory requisites may be supplied by proof, 617, 19. 
Privileged deeds not requiring the usual solemnities, 
619, 22, et seq. Solemnities of deeds signed hi a 
foreign country, 633, 39. Solemnities of executions 
of charge or citation, 327, 55, et seq. Statutory so- 
lemnities at removing of tenants, 378, 45. Solemn i- 

O 



s o 



78 



S T 



ties at taking aeisuii 278, S5 ; of resignation, 402, 
18. Of eotuls under the act 1685, 804^ 26. See Deeds. 

SOLID UM. Nature of the obligation in solidum^ 680, 
63. 

SORCERY, punishment of pretenders to a knowledge 
of, 1027, 18. 

SORNERS and Gypsies, statutory penalties against, 
1050, 64. 

SOUM of ground, 515, 59, note ♦. 

SOVEREIGN. See King. 

SOWMING and Rowming, action of, for ascertaimng 
the different proportions of several proprietors claim- 
ing a right of common pasturage, 436, 15. 

SPECIAL or common sessions of justices of peace^ 85, 

15. 
SPECIAL Adjudication, 561, 39. 
SPECIAL Charge, 543, 12. General special charge, 

544, 18. 
SPECIAL Legacy, 880, 1 1. 
SPECIAL Service, 839, 63. 
SPECIAL Verdict, 1072, 101. 
SPECIFICATION, acquisition of property by, 228, 16. 
SPSS successionisy 802, 22 ; not adjudgeable, 539, note 

840. 

SPIRITUALITY of Benefices, 472, 4. 

SPIRITUOUS Liquors, action for, incompetent before 
die justices, 84, note 92. 

SPONSALIA, 118, 3. See Marriage. 

SPONSIONES ludicra. Wagers as such are not 
actionable, 589, note 4. 

SPUILZIE, action of, 932, 15. What necessary to be 
proved in it, ib. Spoliaius ante omnia restUuendwt^ 
lb. QuiUbet titulus excusat a spolio^ ib. Recent spuiU 
zies cognisable by the sheriff, ib. Oath of pursuer in 
litem^ ib. The action is competent not only against 
the spoliator but against all abettors, ib. Spuilzie of 
tithes, 484, 24. Triennial prescription of the action 
for spuilzie and violent profits, 762, 1 6. How the vio- 
lent profits are estimated, ib. Action for simple res- 
titution is competent within 40 years, ib. 

SQUALOR Carcerisy 1000, 14. See Prisoner. 

STABBING and Cutting, punishment of, under 6. Geo. 
IV. c 126, 1041, note 203. 

STABLERS, their responsibility under the edict nau-^ 
i€By cauponesy stabularii, 599, 28. 

STAFF and Baton, resignation by, 402, 17. 

STAGE Coaches, responsibility of the owners of, for 
damage by carelessness of drivers, 591, note 11 ; un- 
der the edict nauttB^ caupones, &c. 600, 29, note * and 

2L 

STAMP* What deeds must be written on stamped pa- 
per, 618, 21* Exemptions, note 56. Stamp acts, 
ib. and 619, notes * and 57. Bills of exchange must 
be written on an ad valorem stamp, 622, note 64. 
Want of it a nullity not suppliable, ib. Effect of 
using a higher or lower stamp, or one of a different 
denominaUon, ib. 

STATUTA GildcBy 14,36. 

STATUTES, British, how promulgated, 14, 37. When 
they become obligatory, 1 5, note. Scots Htatutes, how 
they were enacted, 15. Private acts, not proper laws, 
16, 39. Effect of custom to derogate from statutes, 
18, 45. Effect of desuetude, 19, note 12. Consti- 
tuent parts of a statute, 21, 49 ; how to be interpret- 
ted, 50 ; where they are obscure or doubtful, 22, 52 ; 
when their interpretation should be ample, and when 
strict, 22, 53 ; where they are temporary, or enact- 
ing solemnities, or for particular cases, 23, 54. Pri- 
▼ileges, penal statutes, and customary laws, ib. 55. 
What statutes admit more liberal interpretation, ib. 
56. When may they be extended to similar cases, 
24, 57. Nature and effect of prohibitory statutes, ib. 
59. Whether benefit of prohibitory laws may be re- 
nounced, 25, 60. 

STATUTE Work on the highways regulated by the 
justices, 84, 14. Who are liable to statute work, ib. 
note 94. Time they are to work, 85, 14. See High- 
ways. 

STATUTORY Law of Scotland, 11, 31 ; consiste of 
Scots acts and British statutes, 14, 37. 

STATUTORY requisites of deeds, how fiEu: tlie omis- 



Bton of, may be supplied by proof, 617, 19. Statu- 
tory theft, 1049, 62. Statutory murder, 1042, 48. 

STEALING or Theft, 1047, 58. Stealing of rictuaU 
or burden sack, 1048, 60. h^ee Tbefu 

STEELBOW Goods. Whether they pass as part and 
pertinent to a purchaser of the lands, 353, 1^ When 
they may be redemanded from the tenant, 354, 12. 
Of what they consist, 595, 18. Landlord's prefe- 
rtoce on the steelbow on tenant's bankroptcy, 354, 
note *. 

STELLIONATE, its nature, 1058, 79. Granting 
double conveyances, ib. ; its punishment, ib. Frau- 
dulent bankruptcy a kind of stellionate, ib. 

STERILITY, claim by a tenant for abi^ment of rent 
on account of, 374, 41. 

STEWARD of ScotUmd, his office and dignity, 81, 10. 

STEWARDS or Bailies of regality, 79, 7. 

STEWAR TRIES, origin of, 80, 10. Jurisdiction of 
the steward, ib. Where they embraced the whole or 
only parts of counties, 81, 10. Dissolved or annexed 
to the crown by the jurisdiction act, ib. 11. Grants 
of high stewartry only for a year, ib. High steward 
cannot judge personally, ib. Steward-deputes, how 
appointed, ib. ; their qualification, ib. ; cannot act as 
advocate in a cause from his county, ib. Power to 
name substitutes, ib. Holding of courts, ib. Resi- 
dence in the county, ib. Deprivation upon misbeha- 
viour, ib. They hold their office ad viiam out cui- 
panif ib. Prohibition against holding other offices, 82, 
note ; cannot be elected member of Parliament, ib. 
note 87. 

STILLICIDII Servitus. Nature and effect of this 
servitude, 432, 9. Space that must be left betwixt 
houses for the eaves' drops, ib. note f • b'ee Servi- 
tude. 

STIPENDS to Cleiigymett. Power of the conunission 
of teinds in modifying and augmenting them, 109, 
21 ; 110, 22, note. Fund for modifying or augment- 
ing stipends, ib. 23. Where fund not. arising from 
tithes, ib. Where church erected where there are no 
tithes. 111, 23. Where a second church erected in 
an old parish, ib. How the minister of a new erected 
church may obtain a judicial augmentation, ib. 

Modification of teinds for ministers stipend, 501, 
46. Quantum of stipend, ib. How deficiency sup- 
plied where there are not teinds to pay the minimum, 
ib. note 272. Power of augmentation, ib. Reasons 
for augmenting, 502, 46. How far the possession of 
a glebe of extraordinary extent, or of mortified lands, 
attaclied to the benefice, affect the claim for augmen- 
tation, ib. note 273. How successive augmentations 
regulated, ib. note *. 

Procedure for obtaining modification or angmenta- 
tion, 502, note *• Who are to be called, or may mi 
themselves in the action, 503, note 275. An assist- 
ant minister cannot pursue a separate augmentation 
and locality in his favour, ib. ; whether a second mi- 
nister may, ib. Decreet of modification and locality, 
503, 47. Effect of modification without locality, ib. 
Interim decrees of locality, ib. note 276. Liability 
of landholders after decree of locality, 503, 504, 47, 
note *. Whether the court will modify a stipend in 
victual where the teinds had been valued in money, 
ib. notes f and 277. Surrender of valued teinds, ib. 
note f . Stipend modified by the commission out of 
bishop*s tithes, 505, 48. 

Ministers in mensal churches, when they may sne 
for augmentation, 505, 48. How ministers in proper 
parsonages are to be provided, 506, 49. In what or- 
der tithes may be allocated for stipend, 507, 51 ; 508, 
52. Effect of warrandice against future augmenta- 
tions, 508, 52. If there is no locality, the titular may 
allocate any tithes he pleases, but not after citation in 
a sale of tithes, 509, 53. Legal terms of payment of 
the stipend, by which is regulated its transmission to 
executors, ib. 54. Arrears of stipend bear interest, 
691, note 200. Stipend is arrestable, 733, note. 
Quinquennial prescription of minister's stipend, 767, 
20. 

Right of patrons to vacant stipends, 104^ 18. How 
they are to be applied, ib. and 105, note 116. King's 
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right as patron to iracant stipendu^ and how they are 
applied, 105, 14, note 117. 

STIPULATIO SponsalUia, 118, 3. See Marriage. 

STIRPES, Succession in, 793, 12. 

STOCK of a company, 652, 18, 19. Expense or loss 
falls on it, 654, 23. How a partner s share of, may 
be attached, 655, 24. The stoclc of public or private 
copartneries is moveable, 245, 8. Dividends, ib. note 
24. Succession to company, government, or bank 
stock, 874, 5, note 567. Transfer of the stock of 
public companies, 657, 28. 

STOLEN Goods, right of the owner to recover from a 
purchaser in open market, 220, 3, note 3. Whether 
they may be acquired by the positive prescription, 
761, 14. Receiving goods knowing them to be sto- 
len, 1049, 63. See Reset. 

STOPPAGE in transitu, 645, note 106. How this 
right barred, ib. Its endurance where not barred, ib. 
Where part of goods delivered, ib. ; where goods de- 
livered into a bonded warehouse, 646, note 106. 
Power of a buyer to reject goods in transitu when he 
finds himself insolvent, ib. 

STOUTHRIEF, or Robbery, its punishment, 1050, 
64. 

STOWAGE, responsibility of shipmaster, for proper 
stowage, 599, 28. 

STK AIGHTING of marches, 346, 4. Jurisdiction of 
the sheriff and judge ordinary in, 76, 3. 

STRANDED ships and goods, how preserved for the 
owners, 226, 13, note 9. Punishment for plundering 
stranded vessels, 1050, note *. 

STRAW and dung on a farm, tenant's obligations as to, 
373, note f . 

STRAY Cattle, poinding of, 750, 28. 

STRAYS and Waifs, rules for the recovery of, and the 
acquisition of property in them, 225, 12, ^ seq, 

STREETS or Passages, jurisdiction of tlie dean of guild 
in preventing encroachments on, 91, 24. Streets in 
a burgh are inter regalia, and cannot be encroached 
on by the magistrates or individuals, 356, note. 

STURDY Beggisu^ and Vagrants, punishment of, 1038, 
39 ; may be compelled to work, 207, 61. 

SUBALTERN Rights, superiors cannot by means 
of, make vassal's condition worse, 301, 4. Changes 
of the law with regai'd to them, S97, 8. See Bas^ 
Riirhts. 



SUBFEUING, vassal's power of, 262, 13. Whether 
restricted by a simple prohibition without an irritancy, 
ib. note 37. See Superiority. 

SUBJECTS of a state, whether so by birth or residence 
are bound by its laws, 9, 22. * Jurisdiction over Scots- 
men abroad, 36, 38. Naturalization of the children 
of British subjects bom abroad, 922, 10, note f . 

SUBMISSION to arbiters, 1014, 29. Oversman, his 
duty, ib. He may be named before the arbiters pro- 
ceed, but cannot act till they differ in opinion, ib. note 
172. Blank submissions limited to a year, 1015, 29, 
note 174* Power to the arbiters to prorogate, ib. 
note 175. Where there is no blank, and no limited 
period for deciding, the Rubmission subsists for forty 
years, ib. note 176. Effect of a bond or clause ob- 
liging to submit, 1015, 29. The arbiters must be 
specially named, ib. note j: ; 1016, note 179. Sub- 
missions expire by the death of either of the submit- 
ters, 1015, 29. How this effect may be prevented, 
ib. note 178. Effect of the bankruptcy or sequestra- 
tion of the parties, ib. Submission of money claims, 
by one party giving a blank bond, and the other a 
blank release, 1015, 29. 

Solemnities of a formal written submission and de- 
cree-arbitral, 1016, note *. Proof of a verbal sub- 
mission, ib. ; of a verbal decree-arbitral, ib. Whe- 
ther arbiters once accepting can be compelled to give 
decree, 1016, 30 ; whether one of two arbiters can 
be compelled to concur with the other in deciding, or 
naming an umpire, ib. note f . Arbiters cannot cite 
witnesses, nor force the execution of their own de- 
crees, 1017, 31. Form of application for compelling 
witnesses and havers to appear and exhibit, ib. notet 
188. How decree-arbitral is enforced, 1017, 81. 
Powers of the arbiters are limited by the aabmisaion ; 
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but they receive the most ample interpretation, ib. 
32. Effect of the parties homologating the arljiters 
continued exercise of their functions a&r expiry of 
the submission, ib. note 184. Whether the arbiters 
may prescribe rules to the parties after the term of 
the submission, 1017, 32, note. Whether they can 
be examined to explain ambiguous expressions in their 
decree, ib. note §. Powers of arbiters under a gene- 
ral submission of all questions and differences, 1018, 
32, 33, note 186. Decreps-arbitral are subject to 
reduction if ultra vires compromissi, 1018, S3. 
Where the matters in the decree are capable of a se- 
paration, ib. note 188. Whether partial decrees are 
valid, 1018, 33. Power of pronouncing an interim 
decree-arbitral, 1019, note ♦. Whether a decree-ar- 
bitral is held as delivere<l after being signed by the 
arbiters, 638, 44. All tlie arbiters must agree in opi- 
nion, 1019, 34* Where the submission empowers 
the majority to decide, ib. note 191. 

Reduction of decrees-arbitral on corruption, bribery, 
or fiedsehood, 1019, 35 ; on gross irregularity and in- 
justice, ib.note 192. Instrumenia wtviter reperta af- 
fords no ground of reduction, ib. 1020. The oath of a 
party in a submission may be received in a subsequent 
process, 1020, 36 ; as also the testimony of witnesses 
in a submission if relating to points which may le- 
gally be proved by parole evidence, ib. Arfoiten can- 
not decern for a sum to be paid as a reward to them- 
selves, ib. note ; nor insist by action for payment of a 
fee or remuneration, ib. note 1 93. Stipulation for 
remuneration, ib. 

Power of arbiters by the Roman law, 26. 2. They 
are the same by our law, ib. Power of tutors and 
curators to submit, 175, 18 ; of a factor loco tutoris, 
lb. note f . Whether a decree-arbitral is held as de* 
livered after being signed by the arbiters, though still 
in their custody or that of the clerk, 638, 44^ note 
99. Whether a submission of a claim interrupts pre- 
scription, 781, notes. 

SUBORNATION of Perjury, its punishment, 1055,75, 

SUBSCRIPTION by the party to a deed, or by a no- 
tary for him, 610, 7* By initials, or by a cross or 
mark, ib. 8. Notarial subscription, ib. 9. Subscrip- 
tion of witneKROff, 613, 13. Subscription of messen- 
ger and witnesses to executions, 616, 17. 

SUBSTANTIA LI A, vitiations of deeds in, 618, 20, 
note 55. In bills, 622, 26, note 64. 

SUBSTITUTES, Sheriff, 32, 13. Stewart or sheriff 
substitutes named by the deputes, 81, 11. Substi- 
tutes of entail, 801, 21. 

SUBSTITUTION, succession by, 822, 44. Nature 
of a clause of substitution, ib. It was differently un- 
derstood by the Roman law, and by ours, ib. In what 
case the substitution will be held to have fallen, 823, 

44, note 465. Where there is a prohibitory clause 
annexed to the substitution, 823, 44. Implied prohi- 
bition, 824, 44. Provision by a clause of retuni, ib. 

45. Whether the disponee in this case can defeat the 
substitution, ib. Whiere the obligation is granted for 
an onerous cause, ib. 

SUBTACK, possession on, requisite to secure agailist 
singular successors, 362, 25. Power of subsetting a 
lease, 367, 33. Effects of a subtack, 368, 34. Whe- 
ther a subtenant is exonered by payment of his rent to 
the principal tenant, 390, note 149. Whether sub- 
tenant of a part is exposed to hypothec for whole of 
C'ncipal tenant's rent, ib. 391. Whether a tenant 
hypothec against a subtenant, ib. See Lease. 

SUB- VASSAL. See Vassal. 

SUCCESSION in heritable rights, 789, 1, 8, Sue- 
cession, provisional and legal, ib. 2. Order of the 
legal succession in heritage, ib. 5. Succession of 
descendents in the first degree, ib. Daughters an- 
ciently excluded from the succession in feudal rights, 
though now admitted, 790, 5. Eldest sou's right 
of primogeniture, ib. 6. Succession of grand-chil- 
dren, &c. fiuling immediate descendents, ib. Sac- 
cession of ascendents, ib. 7. Collaterals succeed ba« 
fore ascendents, 791, 7. Succession of cdDaterals, 
ib. 8. Brothers and sisters gennao, ib. Brothers and 
sisters consangninean, ib. Brothers and siaters uler- 
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ine tuci^eed not hj the law of Scotland, ib. Order of 
•uccearion of aacendents, ib. 9. Succession of the 
king as ultimus hares, 792, 9. The mother cannot 
succeed to her child, 791, 9; but the child is equally 
heir to the father and mother, 792, 10. A brother 
Gonsangninean is preferred to the father's full brother, 
ib. The English rule, paterna paiemis and tnatema 
maternUy does not hold in Scotland, ib. The succes- 
sion to heritable subjects is goremed, not by the lex do* 
fnicUii of the proprietor, but by the law of Uie kingdom 
where they are situated, ib. Right of representation 
in heritage, ib. 11. It obtains in the succession of 
coUaterals as well as of descendents, ib. Succession 
in capita and in stirpes^ 793, 12. 

Succession of hetrs-poriionerSy 793, 13. Rights 
indivisible sua natura fall to the eldest sister, ib. A 
single right of superiority goes likewise to the eldest, 
ib. Where there are different superiorities, ib. Com- 
pensation to the younger sisters for feu-duties which 
go to the eldest, 794, 13. Right of the eldest to the 
mansion-house, garden and orchard, without recom- 
pence, ib. Division of heirship-moveables, ib. note 
410. Houses within borough, &c, 794, 13. Divi- 
sion of a patronage, 795, 13. 

Succession in conquest, ib. 795, 14. Succession to 
conquest among females, 796, 15. What accounted 
conquest, ib. Conquest can ascend but once, ib. All 
rights requiring seisin are accounted conquest, ib. 16. 
Rights not falling under conquest, 797, 16. Tithes, 
leases, &c. ib. See 822, 43. 

Succession to heirship-moveables, 797, 17. Who 
can transmit them, and to whom they belong, ib. 
What is included under heirship-moveables, 798, 
18. 

Succession by destination, 799, 19. Heritage can- 
not be conveyed on deathbed, nor settled by testa- 
ment, ib. 20 ; nor burdened by testament with \egSL- 
cies or provisions, ib. note 416. Rights, though ex sua 
natura moveable which cannot he so conveyed, 799, 
20. Conveyance of heritage in a deed inter vivos, 
though with the nomination of executors, 800, 20. 
Words of style of such conveyance, ib. notes * and 
41 9. Usual forms limiting the succession of heritage, 
801,21. Entails, ib. 22. See Entail. Marriage-Con- 
tracts. Provisions. 

Succession in moveables, 871, 1. Rules of move- 
able succession, ib. 2. The next of kin succeeds to 
the whole, ib. There is no right of representation in 
moveables unless in questions between the full and 
half blood, 872, 2. The heir who succeeds to the 
heritage has no share in the moveables, ib. 3. Colla- 
tion by the heir, ib. The heir must collate even fo- 
reign heritage, if he claim share of Scots executry, ib. 
note 562. Where the heir succeeds to heritage in 
Scotland, and the moveable succession fiedls to be re- 
gulated by a foreign law, ib. It is only the legal heir, 
or hair ao intestato, who is obliged to collate, 873, 3, 
note 564. In the case of daughters only, where the 
estate is settled on the eldest, she has her share of the 
moveables without collation, 873, 3* Nomina debi- 
torum descend according to the lex domicilii, 874, 4. 
Shares ai trading companies, ib. notes * and 567. 

Division of the society goods where a man leaves 
a widow and chUdren, 886, 19 ; where there is a wi- 
dow and no children ib. ; where there are children but 
no widow, ib. Where the wife renounces her j'le^ re- 
lieta by accepting a special provision, ib. 20. Divi- 
sion where the wife predeceases, ib. 21. What debts 
affect the whole executry, what only the dead*s part, 
887, 22 ; 910, 48. 

Succession of the King as ultimus hares in fens in 
default of heirs whatsoever, 916, 2. Entry with the 
sapoior by a donatary, 917, 3. Succession of the 
King as ultimus hares to bastards, 918, 5. If the 
bastard has lawful children, the King is excluded, 

919, 6. In what case he succeeds to the bastard's 
moveables, ib. 

Obstructions to succession by the law of Scotland, 

920, 8. Bastards incapable of legal succession, but 
not of ^accession by destination, ib. The issue of 
marriage between adulterers, and papists, incapable 



of succession, 921, 9. Aliens cannot aueceed in feu- 
dal rights, 922, 10« Disability to succeed from for- 
feiture, 924, 11. 

Succession of Scotsmen dying abroad, 873, 4. 
Succession of foreigners dying in this country, iU 

See Testament. Legacy. Jus ReUcta, Legitim. 
Executor. Confirmation. 

SUCCESSOR, singular and Universal, meaning of the 
terms, 789, 1. 

SUCCESSOR titulo lucrativo. The person incurring 
the passive title of praceptio must be such, 857, 89. 
Who are reck<med to aueceed tituh lucrativo, 858, 
90. 

SUCKEN or Thirl, 439, 20. 

SUICIDE, 1041, 46. The single escheat fidls on it, 
ib. The donatary to ascertain his right npust bring a 
declarator before the session, calling the nearest of 
kin, 1042, 46, note 204. 

SULPHURIC Add, or other corrosive substance, 
throwing of, with intent to injure, 1041, note* 203. 

SUMMARY Arrestment, as in meditationejugoj 40, 
21 ; of debtors within boreugh, 43, 22. Summary 
warrants of imprisonment by justices of the peace, 
86, 17. Summary removing of tenants, when com- 
petent by law, 381, 49. Summary diligence on bOls 
and promissory-notes, 631, 36* Summary actions 
which proceed without summons, 929, 9. 

SUMMONS, its nature, 9^26, 4; must be fully libelled 
and signed by a clerk to the signet, ib. 5. Diet of com- 
pearance, 927, 6 ; inducia legates, ib. note 2 ; in privi- 
leged summonses, ib- ; where the defender is in Ork- 
ney or Shetland, ib* ; where he is out of Scotland, ib. 
Will and certification of summonses, 927, 7. Call- 
ing of the summons, 928, 8. Where the defender is 
a minor, ib. Summary actions which proceed with- 
out summons, 929, 9. Where the defenders are dif- 
ferent, and pursued on distinct grounds of debt, they 
must be limited to six in number, 959, 65, note 33. 
Two pursuers on distmct debts cannot be joint pur- 
suers, ib* See Actions. 

Summons, Libelled, arrestment on, 728, 3, note *. 
See Arrestment. 

Summons of Sale, 574^ 60 ; 576, 62. 

SUPERINTEND ANTS of the Church after the Re- 
formation, 100, 5. 

SUPERCARGOES, their duty and powers, 668, 44. 

SUPERIOR. Meaning of the term, 259, 10. Casual- 
ties due to the superior, 290, 1. Hypothec of supe- 
rior for his feu-duty, 391, 63. Payments between 
superior and vassal, 704, 4. Form of chargii^ the 
superior where he refuses to enter the heir, 851, 79. 
Where the superior has not made up his titles, 852, 
80* Declarator of tinsel of superiority, ib. note 523. 
See Superiority. 

SUPERIORITY. Rights retamed by the superior after 
he has conveyed the property, 299, 1. His right in 
the feu-duty, ib. 2. Liability of vassal after sell- 
ing the lands till purchaser infeft, 300, note *. Li- 
mitation of superior s claim against intromitters, ib. 
Personal services, .300, 2. Abolished, ib. AD supe- 
riors entitled to know the nature of the deeds they 
may have granted, ib. 3. Action of showing the hold- 
ing, ib. Superiors cannot by subaltern grants of su- 
periority make the vassal s condition worse, 301, 4- 
A superior has an hypothec for his feu-duty, 391, 63. 
Casualties of superiority, 301, 5. 
Casualty ofvoard, 301, 5. The right to it was 
perfected witliout a decree of declarator, 302, 5. Tax- 
ed ward, ib. Ward was burdened with the heir's ali- 
ment and widow's terce, ib. 6. Excluded by the 
courtesy, ib. If the possession of a sub-vassal or sd- 
judger is affected by the falling of the ward of tbe 
vassal, ib* 7. Ward excluded or limited by the su- 
periors consent, 304, 8. Duration of the superior's 
right to the ward, ib. 9. 

Recognition, 305, 10. Rather a reserved right to 
the superior than a penalty on the vassal, ib. 1 L Whst 
sort of alienations inferred recognition, 306^ 12; oot 
incurred where the property was not tnnsfored cum 
^ectu by the vassal, ib- 12L No alienation could bs 
secure without the superiors eonaent, ib. 14 A 
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dnrler of novodamui by superior barred a challenge hj 
hiflHy 307y 14. It was not every vassal whose deeds 
induced recognition, ib. 15. The alienation mast 
have been to a stranger, ib. 16. The casualty might 
have been passed from by tlie superior, 308, 17. 
Whether the superior's granting a precept is under- 
stood to be passing from it, ib. 

Marriage^ casiudty of, 308, 18. Nature of this 
casualty, and when due, ib. 19. Single avail of mar- 
riage, 309, 20. Double avail, ib. 21. Where the vassal 
held of different superiors, marriage was due only to 
one, 310, 22. It was a casualty peculiar to ward- 
holding, and was debitumfundi^ ib. 23. 

Abolition of the casudties of ward, recognition, 
and marriage, ib. 24. 

Casualties which are common to all feudal holdings, 
313, 29. 

Non-entn/f its nature in the ancient feus, 313, 29. 
A declarator is necessary to it, 314, 29. What is 
meant by it at present, 314, 30. How the rents for- 
feited by non-entry are to be computed, ib* Valuation 
of old and new extent, 315, 31. History of these dif- 
ferent valuations, ib. 32. New extent came to be es- 
timated at quadruple the old, 316, 33 ; which how- 
ever still remained in use, ib. 34. Valued rent, 317, 
35. Retoured duty in feu-holding, ib. 36. Non-entry 
duties in tithes, 318, 36. Where there is no retour, 
the superior for non-entry duties is entitled to the 
valued rent, ib. 37. Annualrents retoured to the 
blanch duty in the infeftment, ib. 38. Non-entry 
duty in lands that formerly held ward of the crown, 
3 19, 39. Non-entry duties after citation, ib. 40* Pur- 
suer s title in the declarator of non-entry, 320, 41. 
What non-entry duties are dehitajundi^ ib. 42. The 
casualty of non-entry is excluded where the vassal is 
a corporation, 321, 43. In what other cases it is ex- 
cluded, ib. 44. Where the superior is in mora^ 322, 
45. Where the superior is presumed to pass from 
the non-entry duties, 323, 46. 

ReUef, 323, 47. When due in feu-holdings, ib. 48. 
Whether incident to blanch holdings, ib* Its quantum 
how estimated in different holdings, 324^ 49. It is 
debitumfundi^ 325, 50. 

Dudamatianf 325, 51. Any probable ground of 
iffnorance saves from this casualty, 326, 51. Whether 
the disclamation must be judicial, ib. 

Escheat^ meaning of the term, 326, 53. Single 
escheat, 331, 61. Liferent escheat, 334, 66. No act 
of the rebel can defeat the superior of this casualty 
once incurred, 334, 67. Where the feudal right is 
such as to require no seisin, 335, 68. Where the 
right requires seisin, but the rebel is not infeft, 335, 
69. 

Nature and effect of a clause of irritancy in feus, 
311, 25^ etseq. 

Anciently no transmission of a feu was effectual 
without the superior's consent, 394, 5. But this right 
of the superior was in certain cases taken away by 
statute, and in others eluded by indirect metnods, 
395^ 6. The superior is now obliged to receive all 
ainguhur successors, 396, 7. Charge against the su- 
perior to enter singular successors, ib. His defences, 
lb. Composition of a year's rent demandable by su- 
perior on such en^, ib. Deductions from the year's 
renty ib. note *. 'The superior is entitled to give en- 
try in such way as his rights may not be evaded, ib. note 
158. Whether bound to enter an heir with an unexe- 
cuted procnratory, ib. Tnist-disponees, ib. Where 
the vassal's author was not entered, ib. Whether supe- 
rior bound to enter a corporation, ib. note 159. Ef- 
fect of a clause obliging superior to enter ** heirs and 
successors" at a fixed rate, ib. note 160. Meaning 
of the term ** assignees" as regulating the rate of en- 
try, ib. and note, p. 394. Composition demandable 
from a singular successor where the vassal has sub- 
fenedy ib. note 161. Composition due on the entry 
of hors of entail, 396, 397, 7, notes \ and 162. See 
Confinnatioo. Resignation. Escheat. 

Contolidaiion ^ praperhf and superiorii^ on sale 
by vaaal to snpenor, 4&, 19, By superior to vassal, 
ib» Aooeptnce by superior of a resignation infers a 
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confirmation of all burdens with whidi tasaal has 
charged the right, 404, 21. Resignation injavorem 
creates an obligation on superior to perfect the right, 
ib. 23. Consequences of thb with regard to the ca- 
sualties, 405, 24. Whether right of superiority is ex- 
empted from the widows' terce, 459, 49. See Resig- 
nation ad remanentiam. 

Composition pud to the superior for entering ap- 
prisers, 551, 24. Deductions allowed, ib. Where 
the appriser is excluded from the rents by a liferenter, 
ib. Where the right apprised is a bare superiority, 
ib. Where several appriaers charge the superior to 
enter them, ib. Obligation on the superior to enter 
appriser, ib. Where the superior refuses to enter the 
appriser, 552, 25. Where a corporation is the ap- 
priser, 553, 27. How the superior may free himself 
from the obligation to enter an appriser, ib. Whe- 
ther an apprising led by a superior requires seisin, 
554, 29. An adjudger, though in possession, is not 
vassid during the legal, 566, 4^. Where an entry of 
singular successors is taxed, the benefit cannot be lost 
by the negative prescription, 759, note 353. 

A vassal cannot prescribe an immunity from feu- 
duties, 760, 12. Heirs of entail may sell their supe- 
riorities to their vassals, 813, 33. Declarator of tin- 
sel of superiority, 852, 80, note 523. The two rights 
of superiority and property meeting are enjoyed un- 
der different titles, and descend to different heirs till 
cx)nsolidated, 852, 81. 

SUPERSEDERE, by creditors to a debtor, 1008, 24. 

SUPERVENING Rights. Jus superveniem auctori 
accrescU successon\ extent of the rule, 393, 3. Ex- 
ceptions from the rule, 394, 4. 

SUPPLEMENT, letters of, for citing a person ratione 
rei sit4B, 34^ 35, 17. For citing a witness, ib. note 
23 ; for citing the husband of a woman, the party in 
an action, 432, 21 ; for arresting on the precept of an 
inferior judge, 729, 3, note 283. 

Oath in supplement, 972, 14 : upon semiplena pro- 
batio^ 155, note 180. See Oath. 

SUPPLY, Commissioners of. Jurisdiction of the ses- 
sion in election of, 59, 18. Their powers in conjunc- 
tion with the justices as to highwa3rs, 85, 14. Meet- 
ings with the justices, 85, note. Appointed for levjHng 
the land-tax, 93, 31. Their qualification, ib. Ques- 
tions as to qualification reviewable by Court of Ses- 
sion, 94, 31. Their jurisdiction as to the establish- 
ment of schools where heritors fail, 112, 24. 

SUPPORT, Servitudes of, 431, 7. 

SUPREMACY, Oath of, 49, 33. 

SUPREME Courts, definition of, 27, 5. Supreme 
judges and courts of Scotland, 50, H tea. 

SURRENDER of Tithes, 486, 2a 

SUSPENSION of decrees of the court of session, 996, 
8. Bill and letters of suspension, 1003, 18. Time 
within which the letters must be expede, after passing 
of the bill, ib. note 125. Certificate of the non-ex- 
peding, ib. Where bill is passed and letters expede, 
it is incompetent to reclaim against the interiocutor 
passing the bill, ib. Expiry of a sist on a bill of sus- 
pension, 1003, 18. Refusal of bill in respect of no 
caution, ib. note f . Certificate of refusal necessary 
to authorise enforcement of diligence, ib. note 126. 
When it is competent to award costs, 1003, note ^, 
1004, note 127. All bills may be passed by one 
Lord Ordinary, 1004, note 128. 

Requisites to the passing of suspensions, 1004, 19. 
Reasons of suspension, ib. Caution, ib. Effect of a 
private paction, that no suspension shall pass but on 
consignation, ib. note 129. Juratory caution, 1004, 
19, note *. Certain charges cannot be suspended 
but on production of a disdbarge, or on consignation, 
ib. Grounds of suspension sopaetimes discussed sum- 
marily upon the bill without a cautioner, 1005, 19, 
note *. Suspension is a process for stopping all un- 
lawful proceedings even before a chaige, 1005^ 90. 
In what cases suspension may be received befoiei ex- 
tract, ib. note 131. Whether an election of nagistntes 
can be suspended, ib. note 132. Caution .for. dlina- 
ges^as well as expenses, ib. note f. 
~ of discussing the reasons of sispeiiBioni 1005, 
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itl. Proleatation for not insisting in m^Mntian, 
1006, 21. LiabiKty of the cautioner, ib. notee * 
and 183. He must be within the jurisdiction of the 
court, 1005^ note f . Consequence of a decree of 
suspension, and a decree finding the letters orderly 
poceeded, 1006, 22. In what case the charge may 
be turned into a libel, 1007, 22, note 135. Suspen- 
sion and interdict, 1005, 20. 

Bills of suspension of the admifBl*s sentences, how 
passed, 69, 33. Of suspension of decrees of the court 
of seosion, 906, 8. 

Cautioner in suspension, 685, 71 . How freed, ib. 
Attestors of such cautioners, ib. Responsibility of 
the clerk of the bills as to such cautioners, 686, note *• 
Relief of cautioners in a suspension, ib. 72. 

SUSPENSIVE conditions in a contract of sale, 647, 
648, 11, notelOa 

SWANS, whether they are inter regalia^ 356, 15. 

SYMBOLICAL delivery, transference of property by, 
232, 19. In contract of sale, 644, 8. Symbolical 
poindiiM^ of corns, 748, 25. 

SYMBOLS of infeftment and resignation, 279, 36. See 
Seisin of Resignation, 402, 17. 

SYNODS, their jurisdiction. 111, 24. See Church 
Courts. 
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TACIT Prorogation of jurisdiction, how inferred, 46, 
27. Tacit relocation of a lease, 369, 35. Tacit hy- 
pothec, 605, 34. Tacit relocation between master 
and servant, 650, 16, note 116. Tacit mandate, 661. 
33; 667, 43. Tacit consent to marriage, 119, 5. 
Tacit revocation of donations between husband and 
wife, 141, 3t. Tacit relocation of tithes, 500, 45, 
notes. See Mandate. Executors, 

TACITURNITY, extinction of obligations by, 772, 
29. 

TACK or Lease of lands, 359, 20. See Lease. 

TACK of Teinds, 484, 25. 

TAILZIE, 801, 22. See Entail. 

TANTUM ffm$cripium quantum poMsessum, 429, 4. 

TANTUM et taU^ application of the doctrine of, as to 
its effect against adjudging creditors, 559, 36, note 
352. 

TAX, Land, sale of entailed estates for redemption of, 
813, note 436. 

TAXATION, whether the magistrates of a royal bo- 
rough have the power of, 89, 22. 

TAXED Ward, 294, 4. See Casualties of Superiority. 

TEINDS or Tithes, 471, 1. Origin of the church's 
right to firuits of land, ib. 2. When the right to a 
tenth was ascertained, 472, 3. Church's patrimony, 
lb. 4. Temporality and spirituality of benefices, ib. 
Teinds in their infiancy given to lay monks, ib. Whe- 
ther the tithe is of divine institution, 475, 9. The Scot- 
tish leg^lature since the Reformation has not consi- 
dered it as such, ib. Predial tithes, ib. 10. Person- 
al tithes, 476, 10. Decima dehentur parocho^ ib. 11. 
Parsonu;e and vicarage teinds, 477, 12, 13. Deci- 
m<BgaroaleSf 478, 13. Parsonage-tithes are every 
where the same ; vicarage-tithes are governed by cus- 
tom, ib. Exceptions to this rule as to vicarage-tithes, 
ib. The parochial clergy's right to teinds was in- 
fringed by papal exemptions, ib. 14 ; and by infeu- 
dations of them to laymen, 479, 15. Lands enjoyed 
cum decimis inclusis et nunquam antea ieparatis^ 
ib. 16. Meaning of the words, 480, 16, note 249. 
Whether teinds are understood to fsW under the act 
of annexation, 1587, 483, 22. 

Methods of making the teind effectual, 484, 24. 
Drawn teind, ib. Tacks of teinds, ib. 25. Rental 
bills, ib. Reduction of the erections by Charles I, 
485, 26. Differences between the Crown and titu- 
lars on that subject, ib. 27 ; which were submitted to 
the Kinff as arbiter, ib. 28. Decreet-arbitral of 
Charles 1. on that subject, 486, 28. 

Horitors may now pursue for a valuation of their 
tunds, ibb 29. Rules of that valuation, ib. fiJng's 
oate, 487, 29. Vahio of drawn teind, ib. Lord 
Stair's opinion relative to the valuation of teinds, ib. 



(laritors ia consoqiieace of the.Kfaig^ad0Cf«tt«ay 
likewise pursue a sale of their teinds, 468, 3L Bsl» 
for fixing the price, ib. What particulars are or are 
not to be held part of the yeariy rent in the vahwtion 
of teinds, ib. 32. et seq. What deductions deaaadaUe, 
ib. The profiu of mdustrv are not tithaabte, 489, 
32. Where the proprietor has improved his lands by 
draining, &c 490, 32, note 258. Rents of houses, 
ib. Mill rent, 491, 32, note 26L Where tko lands 
in the manuranoe of the proprietor, and where they 
are not, ib. Parsonage and vicaiage teinds whoa se- 
parately valued, 492, 33. 

Powers of the Court of Session as a commissiofi for 
the valuation and sale of taiads, 492, 34. Subva- 
luations, ib. Where a proprietor has deserted or in- 
novated the vahiation, 493> 34. Dereliction of a 
subvaluation by an over-payment to the minister, ib. 
notes *, and 2(S4. A decree of the high commission 
cannot be derelinquished, ib. Who must be made 
parties in the action of valuattoB, 493, 35. Whether 
the minister may bring the action, ib. note f . Cita- 
tion of the presbytery where the action is brought du- 
ring a vacancy in the church, ib. Who was entitled 
to bring a proof of the value, 494, 35. Effirets of 
bringing the action, ib. notes 266 Submission by 
the bishops and clergy for valuing the tithes belong- 
ing to themselves, and another by the magistimtes of 
royal burghs, 495, 36. These tithes may be valued, 
but cannot be sold, 495^ 37. The eommissioDers are 
restrained likewise from selling tithes belongii^ to 
colleges or hospitals, ib. How the sale of tmnds is 
to be carried into execution, 496, 38. The titular 
must infeft the purchaser and gire him absolute war- 
randice, ib. Annuity of teinds setded by the com- 
minioners upon the Crown, ib. 39. 

When the right to tithes is vested ex lege^ and when 
seisin is necessary to vest it, 497, 40. In what cases 
thirlage of the lands imports an astriction of the tithes, 
ib. 41. Teinds'are dehita/ructuum, iiotjundi^ 498, 

42. They are not due where there are no fruits, 499, 

43. Titular's hypothec for his tithes, ib. 44. There 
can be none after valuation, 500, 44. Tacit reloca- 
tion of teinds, ib. 45. Inhibition of teinds, ib. 

Modification of teinds for minister's stipend, 501, 
46. Teind redeemed by the patron from proper be- 
ficiaries must be sold to the heritor at six yean' pur- 
chase, 506, 49. Sum for providing communion-ele- 
ments, 507, 50. In what order the teinds are to be 
allocated for stipend, ib. 51. 1st, Those never erect- 
ed, ib. 2dly, Those erected, yet possessed by a lay 
titular, ib. 3dly, Those let in lease by the titular, 
508, 52 ; and, 4thly, Those heritably disponed by 
him, ib. Warrandice against future augmentations, 
ib. If there is no locality, the titnlar may allocate any 
teinds he pleases, but not after citation in a sale oif 
teinds, 509, 53. No teind is payable out of minis- 
ters' glebes, 516, 61. Title to acquire a right of titiies 
by prescription, 753, 3; 761, 14. Whether tithes 
may be lost by the negative prescription, 760, 13. 
Right of the patron to undisposed tithes^ 104^ IS. 
See Stipend. 
TEIND COURT, or Commission of teinds, its powen, 

109, 21. Its office rather ministerial tfian judidsl, 

110, 22. It regulates such stipends only as arise from 
teinds, ib. 23. Its powers in augmentii^ and modi- 
fying stipends regulated by statute, ib. 22, note 124. 

TEMPORALITY of Benefices, 472, 4. 

TEMPORARY Statutes, interpretation of, 23, 54. 

TENANTS, obligations on, as to houses and fences, 
371, 39. As to cultivation of the lands, or proper 
use of the subject let, 372, 39, notes. As to sUnw 
on the fiarm, 373, note f . As to the fodder and dung, 
374, notes. To pay rent, 374, 40. Clahn for abate* 
ment, ib. 41. LiabiKty for share of schoolnaaster*! 
salary, 375, 42. Claim for waygoing crop, 379, 129. 
Removing of tenants, 378, 45. Whether tenant kai 
right of hypothec against subtenant, 891, note 148. 
To what extent tenant* are liable und^ a pmncGngof 
the ground, 423, 33. Dischargea io tenants require 
not the legal solemnities^ 620^ 23. Tenaiil canaelbs 
poinded for a debt of his fendlord, 74^ 22. Saa Re* 
moving. Lease. 
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T£N£M£NT» domittBit atkL ■errient, 4W, «. See 
Servitude. 

TENEND AS of s charter, 270, 24. 

TENOR, proving of the, 953, 54. See Proving tho 
Tenor 

TENURES, Feudal, by the law of Scottand, 29S, 1. 
Military service or ward -holding, ib. 2. Natfure of the 
tenure of ward, ib. 3. Taxed ward and black ward, 
294, 4. Ward-holding abolished ^ 20. Geo. 11. SIO, 
24. Feu-ftmn, 294, 5 ; resembras the emphyteusis 
of the Romans, 295^ 6. Blafficfa-farm, ib. 7. Its red- 
dendo due, d petatur tantum^ unless from crown vas- 
sals, 296, 7. Burgage-holding, ib. S. The reddendo 
watching and warding, ih. et neq. Burgage tenants 
hold of the crown, 297, 9. 

TERCG. Wifes right of terce, 456, 44. Nature of the 
right and on what it depends, ib. How it may be 
superseded by a conventional provision, ib. 45. How 
it n estimated, ib. What was anciently its nature, 
457, 45. The husband s seisin is both its measure 
and security, ib. 46. Out of what subjects terce is due^ 
ib. 459, 4a W/Mt real burdens exclude it, 457, 46, 
notes 221, 222. The husband's right must be a real 
and substantial fee to found the claim of terce, ib. note 
222. No terce is due out of lands in which the hus- 
band was not seised, 458) 46. Effect of fraud or wil- 
ful omission to infeft, ib. Where the husband's seisin 
has been reduced as inept, ib.note*. Lesser terce, 458^ 
47. How it is estimated, ib. The tercer*s right is as 
ample to her third as the heir's is to the remainder, 
459, 48. Whether a mansion-house goes in computo of 
the terce, ib. note 7. Right of the tercer in servitudes, 
teinds, and wadsets, ib. notes. What subjects do not 
^fkll under the teree, ib. 49. Rights of reversion, su- 
periority, patronage, ib. notes 225, 226, 227. Leases, 
459, 49. Whether subjects holding burgage fall un- 
der the terce, ib. note 11. Brief of terce, 460, 50. 
Not retourable, ib. What powers the widow's service 
confers, ib. Kenning to the terce, ih. Division of the 
lands betwixt tho heir and the widow, ib. Mode of 
setting apart the widow's share, ib. Powers of the wi- 
dow after her service to the terce lands, 461, 50. How 
the terce is excluded, ib. 51. It is not aflfected by 
the personal debts of the husband, 463, 55. Difference 
between the nature of the terce and courtesy, ib. Ter- 
cers may work a going coal, 464, 57. Burdens to 
which a widow infeft in liferent is liable, 466, 61. 

TERMS, 278, 45, 46. Legat and conventional, 468, 
64. Rules for determining the interests of the heir and 
a lifoneflter's executors as affected by the legal and con- 
ventional terms of payment, ib. et scq. Terms of pay- 
ment of stipend, by which is regulated its transmission 
to executors, 509, 54. Term ror removing of tenants, 
378, 45, 46. Whitsunday, 379, 46. Terms for pro- 
duction in reduction-im probation ; first and second 
terms for producing interests in ranking and sale, 577, 
62. See Heir and Executor. 

TERRITORIAL Jurisdiction, 31, 11. 

TERRITORY of a judge, the limits of his jurisdiction, 
26, 3. See Jurisdiction. 

TESTATOR, 875, 6. 

TESTAMENT. Its nature, 874, 5. What can be de- 
vised by it, ib. The maker must be anna; mentis, ib. 
What constitutes a sound disposing mind, considered 
apart from or combined with undue influence or fraud 
and circumvention, ib. note 568. Power of maker to 
revoke by sulistitnting another deed, ib. 874, 875, note 
569. Intention to revoke not sufllcient, ib. Where 
there are several testaments the last only is effectual, 
875, 5. Where the latest of several testaments re- 
voked all previous ones, but is itself afterwards can- 
celle<l, the prior testaments revive, ib. note 570. The 
executor is a hmresjiduciarius, 875, 5> Nuncupative 
testaments, ib. Codicil to a testament, ib. 6. Deeds 
of a testamentaiT nature receive a more liberal inter- 
pretation than deeds inter vivos, 882, 14. Statute 
39. and 40. Greo. III. restraining trusts and directions 
by wills for aocnmulatxng profits and produce, and 
postponing the beneficial enjoyment, ib. note *. A- 
bridgment of the act| Appendix, No. 10. Who can 



mdce a testtfmeiit^ 88^> 1^. WheUier Ixatlu^ hav* 
ing too lawfiil issue ^an, 9t9'^6k 

Testament left alieno arbitrity, 862| 15, MAo 592. 
No testament can be made in prejudice aflhejusre- 
Uct(B or legilim, 883, 15. How hr the husbaod wlio 
in liege poustie can alienate the society goods ceases 
to have that power befMe his death, ib. 16. iiote 593. 
Efl^t of rational deeds by a father inter vivos in re- 
lation to his moveable estate^ 884^ 16. Dead's part, 
885, 18. Division of the society goods where a taan 
leaves a widow and chiklren, 886, 19. WheVe there 
is a widow and no children, ib. WA^ave '^re are 
children but no widow, ib. Where the tiffi^^MVn- 
ces her jus rel'tctce by acoeptif^ a special- ptovision, 
if). 20. Division of the goods wh^re the #if(l^ "pMde- 
ceases, ib. 21. Where she leaves issue of the Ittan4ii^e». 
887, 21. What debts affect the whole ^l^eeutry aiid 
what only the dead's part, ib. 22v Heritage cannot 
be conveyed or burdened by testament 799^ IKK 

Testaments are privileged deeds reqoirinfg not iho 
usual solemnities, 620, 23. Notarial subscriplk^ of 
testaments, ib. Subscription of, by a mia^ibter iMting 
as notary, ib. Effect of essential errors fin fa W fts a s i ncn t, 
ib. notes 59, 60. Effect of foreign teMaAient be- 
queathing heritage in Scotland, 635, 41. Testament 
by a bastard in England, ib. Ntincupatif« settlement 
made in England, ib. Testaments require no delively, 
637, 44. Jurisdiction of tlie c o m missa r i es ^ to the 
confirmation and execution of testaments, 116, 29, 
116, 30. See Executor. Confirmation. 
TESTAMENTARY Tutor, 163, 2. His ofito and 
obligations, 164, 3. In what case lie may be com- 
pelled to find security, 185, 29. 
TESTIMONIA ponderanda sunt, non nwjUiranda, 

981 , 26. 
TESTING clause of deeds, requiMtes of, 610, l,ei seq. 

See Deeds. 
THEFT, 1047, 58. Its definition^ the Roman law, 
ib. It is confined to moveables, w, lis punishment 
by the Mosaic law, and by the Romans^ ib. Small, 
theft or pickery not capital by our law, 1048, 59 ; 
unless aggravated from circumstances, ib. Broking 
of yards and orchards, and stealing of greeil wood, iW 
Stealing of victuals or burden sack, ib. 60. Aggra- 
vations of theft, ib. 61 ; from frequent repetition, ib. 
From offender 8 condition in life, ib. ; nature of the 
thing stolen, or the place from whence, 1049, 6 1 ; 
from the time of committing it, or the instruments 
used, ib. Statutory thefts, ib. 62. Houghing oxen, 
destrojring plough-graith, slaying salmon in forbidden 
time, &c. ib. 

Reset of theft, 1049, 63. Harbouring the thief 
within forty-eight hours of the commiesion of tho 
crime, ib. Receiving goods knowing them to be sto- 
len, ib* Selling them in a market, ib. Robbery, a 
species of theft, 1050, 64. Theft is cognisable by tho 
sheriff, 77, 4. 
THEFTBOTE, nature and punishment of, 1094, 80. 
THINGS, the objects of law, 220, 221, 5. Res com- 
munes, ib. ; res publica, ib. 
THIRDS, assumption of, 481, 17. See Tebds. 
THIRL or Sucken, 489, 20. See Thiriage. 
THIRL AGE, nature of, 437, 18. Right of thO 4o. 
minant tenement to the multures and seqtiela, 438, 
19. Mill services, ib. How these are filed and Re- 
gulated, ib. notes. Thiri or sucken, 439, 20. Otit- 
sucken and insucken multures, ib. How thiriage is 
constituted, ib. 21. Constitution by writing directly, 
ib. Where tenants in possession before the consti- 
tution of the thiriage, ib. Conveyance of lands irith 
reservation of thiriage, ib. Conveyance of a miD with 
multures per expressum, ib. Where the lands festrict- 
ed are not specified, ib. Constitution of thiriage by 
writing indh^ctly, 440, 22. Thiriage of barony knds, 
ib. Whether writing required to its constitutton, ib. 
Clause cum molendinis et muliuris, ib. 

Extent and effect of thblage, how i y ila fe d |>40, 
23. Thiriage of omnia grana crescentia, Ib^ Faria 
of the coriDs exempted from the tbMagis, 44!» 23- 
Soed com, ib. Victual duty payable id ih4 ti^ilir,. 
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lb, note *• Feardnty, ib<' Rent payable in grain, ib. 
Wbere rach rent is payable in mannfactnred grain, ib. 
niriage^qfgrindaote coms, 441, 24. Extent of it, 
ib. 442, notes *, 205. Power of tbe tenants astncted, 
to lay their grounds in grass, 442, 24. Thirlage of 
inx)ecia et Ulata^ ib. 25. Whether this comprehends 
eoms brought in for baking and brewing, ib. ; or ale 
or malt imported, ib. note 206. What is held an 
eyasion of the thirlage, 443, note 207. Where the 
aame corns are subject to double thirlage, 443, 26. 

Where thirlage is indefinitely constituted, the easiest 
is presumed, 443, 27. Where a borough is astricted, 
the thirlage of invecta et iUaia is meant, ib. In gene* 
ral, thirlage cannot be constituted by use alone, or pre- 
■criptioo without a title, ib. 28 ; except in mills be- 
longing to the King, 444^ 28. ; or where dry multures 
haye been paid for forty years, ib.29. Titles sufficient to 
found a prescriptive thiriage, ib. Whether abstraction 
of multures interrupts the course of prescription, 445, 
29. Quantity of multure may be fixed by mere pes- 
session, ib. SO. Thirlage does not comprehend as- 
triction to a Idln, ib. note f • Possession also ascer- 
tains the mill sendees where writing is wanting, 446, 

. 31. How fax these services are implied, ib. 

Declarator qfaitriction, 446, 32. Action of ab- 
stracted multures^ ib. How the qiuintity of abstrac- 
tions is ascertained, ib. Whether the multurer may 
seize the abstracted corns brevi manuy 447, 32. The 
persons astricted are debarred from erecting a mill 
within the thirl, ib. note *. Whether the right of 
objecting may be lost by acquiescence, ib. note 210. 
Extinction of thirlage^ 450, 37. Where the mill 
is insufficient, ib. Extinction non utendo, or by ne- 
gative prescription, 451, 37. Extinction by a clause 
cum mtdturit in a charter of the vassal, 452, 38. Com- 
mutation of thirlage under 39. Geo. HI. c 55, 453, 
note f . In what cases thirlage of the lands imports 
an astriction of die tithes, 497, 41. 

THREATS of villence, effect of, in vitiating a con- 
tract, 594, 16. 

THROWING of sulphuric acid^ or otlier corrosive sub- 
stance, with intent to injure, 1041, note 203. 

TIGNI Immittendif servitude, in the Roman law, 431, 
7. 

TIMBER, growing, punishment for destroying, 1039, 
39 ; 1049, 62. Whether growing timber fieiUs under 
liferent, 465, 58. 

TIME, of Poinding, 748, 25. Computation of the 60 
days from the date of a deed in a question of death- 
bed, 864, 96, notes f and 541 ; of the 60 days of 
bankruptcy under 1696, 944, note 26. 

TINSEL of a feu-right, ob non soluium canonem, 312, 
26. Tinsel of superiority, 852, 80, note 523. 

TIN and Lead Mines, 356, 16. 

TITLE, nature of a, to found a bona fide possession, 
237, 27. How mala fides induced, ib. 28. Of the 
pursuer in a declarator of non-entry, 320, 41. Title 
to prosecute a removing, 383, 51 ; of a purchaser of 
teinds, 496, 38. To prescribe a right of tithes, 753, 
3. Of the positive prescription, ib. 4. Title of pub* 
lie companies to sue or be sued where not incorpora- 
ted, 658, note 133. Title to pursue a reduction-im- 
. probation, 934, 20. Title to exclude, 936, 23. 

TITLE Deeds, pledge of, 604, note 29. 

TITLES to land must be in writing, 225, 11. Reme- 
dy where they are lost, ib. Udal right of Orkney 
and Shetland, 266, 18. By charter and seisin, 267, 
19, et seq. The custody of, belongs to the eldest 
heir-portioner, 795, IS. The titles must be expressed 
and deduced in instruments of resignation and seisin, 
where the granters of the procuration or precepts are 
deceased, 667, note *. Completing of titles by resig- 

^ nation or confirmation, 399, 13 ; 402, 17. By adju- 
dication on a trust-bond, 845, 72. Its effects, 846, 72, 
notes 506, *. 

See Charta*. Seisin. Base and Public Rights. 
Confirmation. Resignation. 
21TLES of Honour descend to the heir, 243, 6. Whe- 
ther they might be adjudged, 539, 7. They descend 
to the eldest heir-portioner, 793, 13. They are. esta- 
blished in the heir without service, 849, 77. An ap- 



parent heir aamming bis aneestor's tUks of honour 

does not infer a passive titie, 856, 86. 
TITLES, Passive, 853, 82. See Ptem Ttdea. 
TITHES, 471, L See Temds. 
TITULAR of Tithes, origin of their rights, 462, 18; 

must be made a party to a valuation of tdlidB, 493^ 

35. Titular's hypothec for his tithea, 499, 44. See 
Teinds. 

TOCHER, restoration of, on diasolntioii of nanii^ 
within year and day, 145, Sa Whether it must be 
restored without any deduction, 147, 39. Foriatme 
or restoration of tocher oo divorce of either of tbe 
parties, 152, 46, 47 ; 153, 48, note 177. 

TOP- Annual, 293, 52. 

TORTURE, not allowed by our law, 1069, 96. 

TOWERS and FortaUces, 357, 17. 

TOWN-Coundl of a borough, 88, 20; 89, 21. See 
Boroi^. 

TRACTUSJuturi lemporis, 243^ 6. See Heritable 
and Moveable. 

TRADE, Acts for the encouxagement of, are particn- 
lariy flavoured by our law, 23, 56. 

TRADING Companies, 215, note *. See Fbrtner- 
ship. 

TRADITION, the chief mode of transferring property, 
231, 18. Requisites of tradition, ib. ; it is eitherac- 
toal or symbolical, 232, 19. See Ddivery. 

TRANSFERENCE, action of, active and pamve, 956, 
60. Statute 1698, respecting tnmafereiice, n>. 61. 
Transference of property by tradition, 231, la See 
Proper^. 

TRANSITU, stoppage in, 645^ note 106. 

TRANSLATION, 718, I. 

TRANSMISSION of rights by the vassal to singular 
successors, 393, 1. Di^ositkm and assignatioB, ib. 

. 2. Ancientiy no transmission was effectual without 
the superior's consent, 394, 5. Confirmation or re- 
signation, 399, 13. Transmission of personal rights, 
406, 26. See Confirmation. Resignation. Public 
and Base Rights. Superiority. 

TRANSPORTATION of churches, 109, 21. 

TR ANSUMPT, action of, 952, 53. Titie of ponuer, 
953, 53. Effect of decree of transnmpt, ib. Where 
the decree is questioned on falsdiood, the original 
deeds must be produced, ib. Pwties to be called in 
the action, ib. Transumpt of seisin finom the notary's 
protocol where seisin lost, 286, 43. 

TREASON, at what age the law holds persona capable 
of it, 305, 9. Proper and statutory treMon, 1028, 
20. Proper or high treason, ib. Statutory treason, 
ib. Punishment of treason, ib. The treason laws of 
Scotland are the same with those of Kfigfanii^ ib. 
Compassing the death of the king, queen or -heir of 
the crown, ib. 21. It is no treason to adhere to tbe 
king reigning for the time, 1029, 21. Statute of Ed- 
ward the Third respecting treason, ib. Statute 36. 
Geo. III. ib. note *. Compassing, &c. bodily harm, 
kc. to the king, levying war to constrain the king, or 
to intimidate or overawe parliament, &c. ib. Coim- 
terfeiting or debasing the coin of the kingdom, or im- 
porting false money, ib. 22. This species of tre«Mm 
does not infer the corruption of blood, ib. Execu- 
ting the pope's bulls, assertuig his jurisdiction, ud per- 
verting the subjects to popery, treasonable, 1030, 22. 
In all trials for treason there must be an overt act, ib. 
23. Whether words are held as an overt act, ib. 
The pains and forfeitures of treason, ib. 24. Sentence, 
ib. note. Consequences of treason to claimants un- 
der a preferable titie to the person attainted, ib. 25. 
Consequences to the legal heirs of the traitor, 1031, 
26. Consequences to his creditors and singular sac- 
cessors and heirs of entail, ib. 27. Minirisioii of ti«a- 
son, 1032, 28. 

Form of trial for treason, 1061, 84. Peers tried by 
the House of Lords, ib. Commoners in Sootiand by 
the court of justiciary, or by a court of oyor and tcr^ 
miner, ib. Procedure before tins court, iL Treason 
triable in that county alone where it la comaiitlid, 
1062, 84. Statutory exceptions to tUa rule^ ib. 
Rules of evidence, 1071, note f . TreaaoB aw 
ly triable after the death of the traitor, but ool 
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USUFRUCT, a personal servitude, 454, 39. See Life- 
rent. 

USURY, 1055, 76. Direct usury, 1056, 76. It af- 
fords no defence that it has been voluntarily paid 
without the creditor demanding it, ib. In what cases 
a creditor may stipulate for higher than legal interest, 
ib. notes 212, 213. Covered usury , ib. 77. Back 
tack by a wadsetter for a tack -duty exceeding the le- 
gal interest of the sum lent, ib. All obligations usu- 
rious entered into for getting more than legal inte- 
rest, 1057, 77 ; for taking more than legal interest 
for the loan or forbearance of payment of money, mer- 
chandise, &c. ib. Punishment of usury, ib. 78. Nul- 
lity of the obligation, ib. Treble penalties, ib. If 
tried criminally, it must be by the justiciary ; if only 
ad civilem effectumy the session has a cumulative ju- 
risdiction, ib* Time within which the action must be 
brought, 1058, note 219. Proof by usurer*s oath, 
1069, 95. By writing in his hands, ib. See Crimi- 
nal Prosecution. 

USUS, servitude of, 454, 39. See Liferent. 

UTERINE, brothers and sisters, succeed not by the 
Jaw of Scotland, 79 S 8. 
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VACANT Stipends. Patron's right of receiving and ap- 
plying them to pious uses within the parish, 104, 13. 
Penalty of misapplication, ib. Application roust be 
made at sight of the heritors, but the patron may fol- 
low his own choice of a proper use, ib. The King, 
as patron, is exempted from this obligation on other 
patrons, 105, 14. Whether patrons are entitled to 
apply tlie fruits of the glebe as parts of the vacant sti- 
pend, ib. Vacant stipends fall under the quinquou- 
nial prescription, 766, 20. 
VAGABONDS, may be tried wherever seized, 43, 23. 
Powers of the justices to execute the laws against 
them, 83, 13. They may be compelled to work, 207, 
61. Punishment of sturdy beggars and vagabonds, 
1038 39. 
VAGRANTS or Vagabonds, 43, 23 ; 207, 61 ; 1038, 

39. 
VALUATION of Lands. Old and new extent, 315, 
31. History of these valuations, ib. 32. New extent 
came to be estimated at quadruple the old, 316, 33 ; 
which, however, still remained in use, ib. 34. Va* 
lued rent, 317, 35. 
VALUATION of Teinds, 486, 29. Rules of that va- 
luation, ib. King's ease, 487, 29. Lord Stair*s opi- 
nion as to valuation of teinds, ib. 30. What particu- 
lars are to be held part of the yearly rent in the va- 
luation of teinds, 488, 32, et seg, notes. Powers of 
the Court of Session in the valuation, 492, 34. Who 
must be made parties in the action of valuation, 493, 
35. Valuation of tithes belonging to the church, 
and ib magistrates of royal burghs, 495, 36. See 
Teinds. 

Commission for the Valuation and Sale of Teinds ; 
its powers, 109, 21 ; the Court of Session judges as 
to the import of its decrees, 110, 22. 
VASSAL, meaning of the term, 259, 10. Nature of 
his right, or dominium utile, ib. Personal services by 
vassal to superior, now abolished, 300, 2. Excep- 
tion, ib. note j;. Prescription of services and other 
prestations, ib. note 68. Liability of vassal for feu- 
duties after he has sold the lands, ib. note '*. Where 
a corporation is vassal, non-entry is excluded, 321, 43. 
Of the vassal's right on getting a feu, 344, 1. Trans- 
mission of rights by vassal to singular successors, 393, 
1, et seq. Entry with superior, 394, 5; 396, 7. 
Sale by vassal to superior, 403, 19 ; of superiority 
to vassal by superior, ib. See Superiority. Domi- 
nium utile. Entry with Superior. Resignation. 
Confirmation. 
VERBAL Injuries, 1058, 80. See Injuries. Defama- 
tion. 
VERBAL Lease, effect of, 365, SO. Verbal promise 

to grant a lease, ib. note *. 
VERBAL Obligations, 606, 1. Different from the 
verborum obligatio of the Romans, 607, 1. Promises, 



ib. Verbal agreements distinguished from prouise, 
ib. Verbal agreements respecting lands, in what cases 
obligatory, ib. 2. Verbal promise to gift, 697, 88. 
Verbal legacy, 876, 7. 
VERBAL Sedition or Leasing making, 1038, 29. 
VERBOR UM Obligatio. 607, I. 
VERDICT of a jury in the service of a tutor of law, 
167, 7. Retour of, to chancery, ib. Of the inquest 
in cognoscing an idiot, 200, 50, note 241. Reduc- 
tion of, where the person of the idiot had not been 
produced to the inquest, 201, note 242. Fh>of by 
• verdict, 986, SS. Verdict of a jury in a criminal trial, 
1072, 101. General and apeoal verdicts, ib. In- 
stances of erroneous verdicts, ib. note J. See Crimi- 
nal Prosecution. 
VERGENS ad Jnopiam, Adjudication in security 
where the debtor is vergens ad inopiam^ 563, 42. By 
a cautioner against the debtor in such case, 681, 6b, 
Arrestment before the term of payment where the 
debtor is vergcm^ 735, 10. 
VERITAS Convicii, an excusat ? 1059, 60, note 223. 
VERITY, Oath of, on reference, 966, 8. See Oath. 
VESTING of Moveables without confirmation, 894, 
30, notes. Vesting of legacies, 875, 6 ; 877, 9. See 
Confirmation. 
VIA, 434, 12. See Road. - 
VICAR, derivation of the name, 477, 12. His office, 

ib. Vicar's lands, ib. Vicar s pension, ib. 
VICARAGE Benefices, 477, 12. Vicamge teinds, ib. 
13. Vicarage and parsonage teinds, when sepaFBtelr 
valued. 492, S3. See Teinds. 
VICECOMES and Comes, 71, 1. 
VICENNIAL Prescription of holograph writings, 
books of accounts, &c. by 1669, c 9, 771, 26. Re- 
ference to debtors oath after the twenty yeara, ib. 
Whether this prescription extended to obligations un- 
der L.100 bcots, ib. See Prescription. 
VICTUAL, meaning of the term in Jaw, 501, 46, 

note *. 
VICTUALS, Stealing of, or burden sack, 1048, 60. 
VINTNERS, their responsibility under the edict nau- 

ta^ canpones, &c. 600, 29. 
VIOLENCE, it excludes consent to a contract, 594^ 
IG. Reduction of deeds on the ground of, 937, 26. 
Acts of violence proveable by witnesses, 974, 18 ; 
977, 21. In cases of violence the extent of the da- 
nif^e is ascertained by an oath in litems 974^ 18. 
VIOLENT Profits belong to the heir, not to the exe- 
cutor, 380, 48. In a removing the tenant before de^ 
fences must find caution for, 385, 54. Meaning of 
the term violent prnfiis^ ib. How they are estimated 
in houses or landJs, ib. Triennial prescription of the 
action for, 762, 16. 
VIS et Metusy reduction on the ground of, 937, 26. 
They must be such as cadunt in constantem virum^ 
ib. See Reduction. 
VITIATION of deeds, 617, 20. Where it occurs in suU 
stantialibusy 618, 20, note 55. Where it is in a lees 
essential part, ib. Where it is mentioned in the deed, 
or acknowledged by the granter as made before sub- 
scription, 618, 20. Proof of tliis fact, ib. Vitiation in 
the registration of sasines, 284, 42, note 59. In bills 
of exchange, 622, 26, note 64 
VITIOUS Intromission, passive title of, 911, 49; a- 
gainst whom it strikes, ib. In what cases it is ex- 
cluded, 912, 51. It is purged by confirming execu- 
tor, ib. 52. Any probable title takes ofiT the pre- 
sumption of fraud, 913, 53. It is introduced mere- 
ly in favour of creditors, 914, 54. See Passive Ti- 
tle. 
VITRIOL, throwing of, on the person, 1041, note 203. 
VOLUNTARY Associations nave no persona standi 

injudicio, 214, note *. 
VOLUNTARY Interdiction, 203, 58- 
VOLUNTARY Jurisdiction, 26, 4. Distinction be- 
tween it and contentious jurisdiction, ib- What are 
considered acts of voluntary jurisdictioD, 27. 
VOLUNTARY Separation between husbuid and 
wife, contracts of, how' far revocable, 140, 30; 14U 
notes 162, 163- See Separation. 
VOLUNTARY Servants, 209, 62L, 
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S6* When it cdtsetb, ib. Inhibitioii by hu^Mttid 
•gsintt her, 137, 26. What obligations she may 
grant tnth b«r husband's consent, ib. 27. Whether 
she may execute deeds as to her heritable estate with- 
eut his consent, ib. 

Her power of making deeds mortii cauiOy 188, 28. 
Her claim for aliment after volnntary separation, 141, 
Sll, note 162. Pro\risions to her wider a contract of 
teparation, how far effectual against creditore, 142, 
Si, note 164. Judicial ratification of deeds granted 
by her, 142, S3. Effect of it, 143, 34. Whether 
she is entitled to aliment from her husband's estate 
where the marriage is dissolred within year and day 
Without issue, 146, note *. Where her legal pro- 
tisioBS are insufficient, 148, note *. Her dbim for 
ftliment till the term of payment of her prorisions, 
148, 41. Her claim for aliment against her husband*s 
father, 169, notes f , 186 ; against her husband's re- 
presimtatites, 161, note 191. far mournings, 149, 
41. E^eta of din>rce on the wife's l^al and conyen- 
tional rif^ts, 152, 46 ; 153, 48. 

A wife who has accepted a conventional provision 
is not understood to hare renounced her jW relictaei 
884, 16» Effect of such acceptance on the terce, ib. 
Circumstance inferring a renunciation of the jus re- 
lictae, 885, 16, notes. Where the wife in her mar- 
riage-contract renounces her jws rdictae by accept- 
ing a special provision, 886, 20. Her claims for 
mourhings, provisions, &c. affect the husband's whole 
executry, 888, 22. Her funeral charges fall on her 
next of kin, ib. Competency and effect of wifes oath 
against her husband, 968, 10 ; in matters where she 
is praepoxita, 969, note 47 ; 765, note ♦. She can- 
not be compelled to give evidence against her hus- 
band, 979, 24. Widow's right of terce, nature of the 
right, 456, 44. Fee Marriage. Divorce. Terce. Jus 
Relictde. 
WILD Beasts, property of them, how acquired, 223, 

10. 
WILL and certification of summonses, 927, 7. 
WILL or Testament, 874, 5. 
WIND Bills. Sfee Accommodation Bills. 
WINDFALLS, right of a liferenter to, 465, 58. 
WITCHCRAFT and Sorciery, anciently cognisable by 
the sheriff, 77, 4. Prosecution for witchcraft jjrohi- 
bited by 9. Geo. II. 1027, 18. Punishment of per- 
tous pretending to witchcraft, sorcery, fortune telling, 
o** any occult sciences, ib. 
WI8BY, Laws of, 674, 55. 

WITNESSES. Proof by witnesses is now confined with- 
iA nart-ower limits than formerly, 975, 19. Proof by 
witnesses with regard to the constitution of rights, ib. 
20. In contracts and barpraiiis relating to moveables, 
ib. Such proof is rejected in all bar^j^ins where writ- 
ing is either essential or is commonly used, il>. notes. 
Allowed in verbal legacies to the amount of L.100 
9t!dt8, and in verbal agreements not distinguished by 
the name of any known contract, 976, 20. Rejected 
iu gratuitous provisions, ib. Where writing is required 
as a solemnity, ib. An act of apprehension by a mes- 
senger may be so proved, ib. note 64. Proof by wit- 
nesses with regard to the extinction of righia, 976, 21. 
General rule that the effect of writing cannot be taken 
off by the evidence of witnesses, ib. Limitations of 
this rule, ib. Where the written obligtition binds the 
party to performance of focts, ib. Where the facts 
imptnt violence or wrong, 977, 21. Where the debt 
h extinguished not by the debtor but by another, ib. 
Debts constituted without writing, ib. 

Who may be witnesses, 977, 22. Incapacity from 
the Btftte of the person, ib. The testimony of pupils 
is rejected, ib. In what cases a minor pubies may be 
admitted, ib. Women, in what cas^ they may or 
ttiiay not be admitted, ib. 978, note. Incapacity from 
ilnmok«t diaracter, 978, 28. Infamous persons, ib. 
fiJHbct of pardon aif^r conviction, ib. notes f . Other 
diaqualificationa on the ground of religion, falsehood, 
bribery, prevarication, &c. 97S> 23, note X» Incapa- 
city fh>m partial affection alid undue influence, 978, 
S4. Relationship, ib. Wives and children, ^9, 24. 
Baitards, ib. Tuton and curatora not lulmitled for 



their minora, nor advocates and agenta or their dienti, 
but maybe received against them, 979, 980, 25. How 
fiar agents are bound to answer when examined as 
havers, ib. note 74. Objection of interest in a wit- 
ness, 980, 25. Menial servants, tenants, &c ib. In 
occult facts, ubi eUpenuria^ certain witnesses may be 
admitted cum nota, 981, 86. These incuiacities do 
notapply to inatrumentary witnesses, ib. 27. Pdpils, 
women, blind persons cannot be iflstmmentary wit- 
nesses, ib. notes 79, 80. Nor executon, nor creditors 
to a de«l m their own favour, ib. 981, 27. Evidence 
jmamg from the subscription of dead witnesses, 105S, 

^Witnesses must be purged of partia] coonael, 982, 
28. InUialia lestimonia, ib. What is sufficient to 
stop the examination, ib. Pkecogfioadng of witnesses, 
ib.notet. Kxoeiitions to the rule that aU witnesses 
must be swoni, ib. note ♦. Peera, ib. Qnaken, ib 

Action of reprobator, 988, 2ft It is fvceived in 
no case but where it is prevkrasly protested for, ib. 
Wbeie the okyjection was not known at the time, ib 
note 84. This action must have the concourse of the 
Kmg s advocate, 983, 29. 

Mode df examtnadoA of witnesses, 984, 31. W"it- 
nessas are allowed for their travelling expenses, ib. SO 
note t- Commisskm for examining witnesses who 
are unable to travel, or at a distance, ib. 31. Com- 
mttsion to the jm^es in Scotland from the House of 
Lords to examine witnesses regaitling bills in PWia- 
nwnt, lb. note J. A witness may «r recenti bare a mU- 
take m his deposiuon rectified, 984, 31. Re-examina- 
non ntniervaUo on motion to the court, ib. note 86 
Objection by a witness to his deponing, 985 3 J* 
note 67. Examination to Ue in tetentu, in 'what 
cases allowed, 986, 31, notes 88, ^ *e^. Ulttone- 
ous witness, 987, 86, note 97. Form rtf applicrtion 
f- compelhng witnesses to appear in a subuiseion, 

7, 31, note 183. "«™ii, 
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Witnesses on a criminal trial, 1070, 97. See Cri- 
minal Prosecution. 

WITNESSING of deeds and mstftimchtfc, 6l0 7 
Witnesses to notarial subscription for a party who 
cannot write, ib. 9. They must be specially desnni. 
ed m the deed, 612, 11. Statute 1681, rMtfdlteAe 
witnessing of deeds, 613, 13. Subscription^ the 
witnesses, ib. Whether the omission to design them 
can be supplied, ib. Errora in their names and de- 
signations, ib. note ♦. They must know the party see 

«,"! ^T'Z^T ^? ^^«^>e^g* fci» subscription, 
614, 13. Whether they must subscribe in presence of 
the granter, and at the same time, ib. note 47. Num- 
ber requisite to notarial instruments, 615, 15. Wit- 
nesses to executions by messengere, 6lt>, 17. Statu- 
tory falsehood under 1681, by attesting a deed with- 
out cither Icnowing the granter, seeing him subscribe 
or bearing him acknowledge his subscription, 1054, 
73. Who may be iustrumentary witnesses. 981 9fi 
notes 79, 80. fcee Deeds. ^^ * ' 

WOMEN cannot be served tuto^ ^ law to n pupiL 
165, 4. May be named tutors by a fkther or a ma- 
gistrate, ib. Married woman may be named a trus- 
ter, or sine qua non^ husband consentrng to her ac- 
cepting, 170, note 202. How hr women may or 
may not be witnesses hi a cause, 977, 22. They 
cannot be iustrumentary witnesses, 981, 27. Msr- 
ried women are protected from personal diligence for 
debt, 1009, 25. 

WOODS. Whether growing ^ber Mis under life- 
rent, 466, 68w Whether it is heritable or Bioveabls, 
242, 4. Power of hein of entail to cut wood, 807, 
29, note 426. Punishment for stealmg greenwood! 
1049* 62 ' IfJf^^^^^^ 8:i«wing wood, 1039, 89 ; 

WOODS or Phrks are juris privati, and carried with 
the lands, 354, 14. 

WORKHOUSES, Public^ vagrants may be combeRed 
to work in, 207, 61. Power of the inssten orsoch 
workhouses, 208, 61. 

WORKMEN or Labourers, m%fat be £Ottptited by the 
jwtices to work at staled wages, 8^ 18 ; this power 
of the justices now taken away, ib. tiOttBO i cot; 61 • 
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